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628.  An  express  warranty  is  a  stipulation  inserted  in  Express 
writing  on  the  face  of  the  policy,  on  the  literal  truth  or  g^^^^^ 
fulfilment  of  which   the  validity  of   the    entire    contract  Definition  of 
depends  (a). 


an  express 
warranly. 


(a)  This  definition,  which  is  re- 
produced from-  the  preyious  editions 
of  this  work,  is  framed  more  with 
regfard  to  the  legal  effect  of  a  war- 
ranty than  to  its  nature.  A  defini- 
tion in  the  terms  of  the  Marine  In- 
Buzanoe  Bill,  1899,  seems  preferable : 
i.tf.,  '*Azi   expzesB  warranty  is  a 

8 


stipulation  inserted  in  writing  on  the 
face  of  the  contract  by  which  the 
assured  undertakes  that  some  par- 
ticular thing  shall  or  shaU  not  be 
done,  or  that  some  condition  shall  be 
fulfilled,  or  whereby  he  affirms  or 
negatives  the  existence  of  a  parti- 
cular state  of  facts," 

▲  2 
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Promissory 
and  affir- 
mative 
warranties. 


Express 
warranties 
must  be 
written  on 
the  face  of 
the  policy. 


These  written  stipulations  either  allege  the  existence  of 
some  fact  or  state  of  things  at  the  time,  or  previous  to  the 
time,  of  making  the  policy:  as,  that  the  thing " insured  is 
neutral  property,  that  the  ship  is  of  such  a  force,  that  she 
sailed  on  such  a  day,  or  was  all  well  at  such  a  time ;  or  they 
undertake  for  the  happening  of  future  events,  or  the  per- 
forming of  future  acts :  as,  that  the  ship  shall  sail  on  or  before 
a  given  day,  that  she  shall  depart  with  convoy,  that  she 
shall  be  manned  with  such  a  complement  of  men,  &c.  (b). 

In  the  former  case  Marshall  terms  the  stipulation  an 
aflSrmative,  and  in  the  latter  a  promissory  warranty ;  but  the 
distinction  between  the  two  classes  is  one  rather  of  form  than 
substance,  many  warranties  that  are  in  form  affirmative  being 
in  fact  also  promissory,  as  e,g.y  the  warranty  that  the  ship  is 
neutral  not  only  affirms  that  she  is  so  at  the  date  of  the 
policy,  but  also  engages  that,  as  far  as  depends  on  the  assured, 
she  shall  continue  neutral  throughout  the  duration  of  the 
risk. 


It  is  a  fixed  and  long-established  rule  that  nothing 
can  amount  to  an  express  warranty — i.e.,  to  an  explicit  con- 
dition, on  the  literal  truth  of  which  the  validity  of  the  contract 
depends — ^unless  it  be  inserted  in  wilting  on  the  face  of  the 
policy  (c). 

For  instance,  a  written  paper  stating  that  the  ship  "  mounts 
twelve  guns  and  twenty  men  "  was  held  not  to  be  an  express 
warranty  to  that  effect,  though  it  was  wrapped  up  with,  and 
enclosed  in,  the  policy  when  brought  to  the  underwriters  for 
subscription  {d) ;  and  the  decision  was  the  same  with  regard 


(b)  1  MarshaU,  Ins.  353. 

(e)  Aooording  to  the  Marine  In- 
surance BiU,  1899,  s.  36  (2),  "An 
express  warranty  most  be  included 
in  or  written  upon  the  policy,  or 
must  bo  contained  in  some  document 
incorporated  by  reference  into  the 
policy." 

(d)  Pawson  v,  Bameyelt  (1779),  1 
Dougl.  12,  n. ;  accord.  Higginson  v. 


DaU  (1816),  13  Mass.  96.  It  was 
recenUy  held  by  the  Court  of  Appeal 
that  parol  evidence  could  be  giyea 
to  connect  a  document  with  the 
enyelope  in  which  it  was  sent,  and 
that  the  two  together  formed  one 
memorandum  within  the  meaning  of 
the  Statute  of  Frauds.  Pearce  v, 
Gardner,  [1897]  1  Q.  B.  688;  cf. 
Boydell    v.    Drummond  (1809),    11 
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to  a  similar  paper,  even  though  waf ered  to  the  policy  at  the    Sect.  689. 

time  of  subscribing  (e).      It  is,  however,  now  the  regular 

practice  of  those  engaged  in  the  business  of  insurance  to  have 

clauses  containing  warranties  printed  on  slips  of  paper,  which 

are  fastened  with  gum  to  the  policy ;  and  it  is  submitted  that, 

in  view  of  this  practice,  the  ruling  in  Bize  p.  Fletcher  would 

not  now  be  followed  (/). 

But  although  it  is  absolutely  essential  that  an  express  No  matter 
warranty  should  be  written  somewhere  or  other  on  the  face  of 
the  policy,  yet  it  need  not  be  in  the  body  or  printed  part  of 
the  policy;  it  may  be  in  the  margin  or  at  the  foot,  and 
written  either  in  the  usual  way  or  transversely  (g).    There  Or  referred 
are  cases,  however,  in  which,  by  distinct  reference  in  the  poUoy.  ^ 
policy,  a  document  which  is  extrinsic  to  it  will  be  considered 
as  incorporated  with  the  contract,  and  its  literal  fulfilment  be 
as  strictly  enforced  as  though  it  were  actually  inserted  in 
writing  on  the  face  of  the  instrument  (A). 

Whether  a  rule  of  a  mutual  insurance  association,  incor- 
porated into  the  policy,  amounts  to  a  warranty  depends  on 
the  nature  of  the  rule.  A  rule  that  ships  were  not  to  sail 
from  certain  ports  within  certain  dates  was  held  to  be  a 


East,  142.  In  Edwards  p.  Aberayron 
Mutual  Ship  Ins.  Society  (1876),  1 
Q.  B.  D.  563,  PoUook,  B.,  and 
Brett,  J.,  expressed  the  view  that 
parol  evidence  is  admissible  to  show 
what  documents  were  intended  by 
the  partiee  to  form  one  contract  of 
insurance.    Ibid.  pp.  686,  588. 

(#)  Bize  p.  Fletcher  (1779),  1  Dougl. 
12,  n. ;  followed  in  €k>ddard  v.  East 
Texas  Fire  Ins.  Co.  (1886),  67  Texas, 
69 ;  60  American  B.  1. 

(/)  See  Lord  Halsbury's  judg- 
ment in  Bensaude  r.  Thames  and 
Mersey  Mar.  Ins.  Co.,  [1897]  A.  C. 
612.  In  Goddard  v.  East  Texas 
Fire  Ins.  Co.,  ntpraf  the  Supreme 
Court  of  Texas  held  that  a  slip 
fastened  with  gum  to  a  fire  policy 
did  not  form  part  of  the  policy. 


(Sf)  Kenjon  r.  Berthon  (1778),  1 
Dougl.  12,  n. ;  Blackhurst  v,  Cockell 
(1789),  3  T.  B.  360. 

(A)  Pettigrewv.  Pringle  (1832),  3 
B.  &  Ad.  314;  Craham  «.  Barras 
(1834),  5  B.  &  Ad.  1011.  The  rule 
was  established  in  the  older  cases  of 
Boutledger.  Burrell  (1789),  1  H.  Bl. 
265,  and  Wood  v.  Worsley  (1795),  2 
H.  Bl.  574,  and  6  T.  E.  710 ;  S.  C, 
which  were  cases  on  fire  poUoies. 
Quare,  whether  a  clause  of  warranty 
indorsed  on  the  back  of  the  policy, 
unless  sigfued  by  the  initials  of  the 
parties,  or  referred  to  in  the  body  of 
the  instrument,  would  be  operative. 

1  Duer,  176.  See,  as  to  a  condition 
on  the  back  of  a  steamer  ticket, 
Hendersons.  Stevenson  (1876),  L.  R, 

2  H.  of  L.  (Sc.)  470. 
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Sect.  629,  warranty ;  while  in  the  same  case  the  Court  said  that  another 
rule,  providing  that  a  vessel  beaching  before  or  after  a  speci- 
fied time  was  not  entitled  to  recover  for  any  subsequent  loss 
imtil  surveyed  and  reported  sufficient,  was  an  exception  (t). 


"Warranted* 
sometimes 
denotes  an 
exception. 


Nopecoliar 
form  of  words 
requisite  for 
a  warranty. 


Nor  special 
olanaes* 


630.,  The  fact  that  the  word  "  warranted "  is  used  in  a 
policy  does  not  always  prove  that  the  term  to  which  it  refers 
amounts  to  a  warranty.  Thus,  the  clause  "warranted  free 
from  particular  average  "  is  not  a  warranty ;  if  it  were,  the 
result  of  a  trifling  particular  average  loss  would  be  to  avoid 
the  insurance.  It  is  an  exception  from  the  risk  undertaken 
by  the  underwiiter. 

No  particular  form  of  words  is  requisite  to  constitute  an 
express  warranty :  the  word  "  warranty "  or  "  warranted," 
for  insteince,  is  in  no  case  necessary.  The  words  "  to  sail  on 
such  a  day,"  or  "  in  port,"  or  **  all  well "  on  such  a  day,  or 
"  carrying  so  many  guns  and  so  many  men,"  &c.,  if  written 
in  the  body,  at  the  foot,  or  on  the  margin  of  the  policy, 
would  amount  to  an  express  warranty  as  much  as  any  formal 
clause  (A;). 

In  some  cases,  indeed,  it  is  not  even  requisite  that  there 
should  be  any  explicit  clause  of  warranty  at  all ;  for  instance, 
the  mere  description  in  the  policy  of  the  thing  insured  as 
being  of  a  certain  nation,  as  "  a  Danish  brig,"  "  the  Swedish 
ship  *  Sophia,'"  &c.,  will  amount  to  an  express  warranty  that 
the  thing  insured  has  the  national  character  thus  ascribed  to 
it  in  the  policy.  Thus,  where  a  policy  was  effected  "on  goods 
on  board  the  *  Mount  Vernon,'  an  American  ship,"  it  was 
held  that  this  description  of  the  ship  contained  a  warranty 
that  she  was  an  American  ship,  and  therefore  induced  a 
necessity  of  her  being  documented,  as  American  ships  were 
bound  to  be  by  the  treaties  then  subsisting  between  the 
United  States  and  France  (/). 


(t)  CoUedge  v,  Harty  (1851),  6  Ex. 
205 ;  20  L.  J.  Ex.  146.  See  also 
Harrison  v.  Douglas  (1835),  3  A.  &  E. 
396. 

(k)  Kenyon  v.  Berthon  (1778),   1 


Dougl.  12. 

(/)  Baring  v,  Claggett  (1802),  8 
B.  &  P.  201 ;  S,  a,  Baring  V.  Christie 
(1804),  5  East,  398  ;  Lothian  v,  Hen- 
derson (1803),  3  B.  &  P.  499.   And 
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An  attempt  was  made  to  push  this  doctrine  to  extremes  by    Sect.  680. 
contending  that  the  mere  fact  of  describing  the  ship  in  the  Attempt  to 
policy  by  an  English  name,  as  the  ^'  Three  Sisters  "  instead  ^^mes. 
of  the  "  Tres  Hermanas,"  or  the  "  Mark  Anthony  "  instead 
of  Uie  '^  Maroo  Antonio,"  was  a  warranty  that  the  ship  was 
English;  but  Lord  Ellenborough  held  decisively  that  no 
warranty  of  nationaliiy  eoidd  be  inferred  from  the  language 
in  which  the  ship's  name  was  expressed  in  the  policy  (m). 

That  a  strained  construction  must  not  be  put  on  a  state- 
ment in  a  policy,  so  as  to  make  it  a  warranly,  also  appears 
from  another  decision  of  Lord  Ellenborough's,  where  the 
insurance  was  expressed  to  be  '^on  the  cargo  being  1,031 
hogsheads  of  wine,"  that  this  was  not  a  warranty  that  the 
whole  cargo  was  wine,  and  that  no  other  goods  would  be 
taken  on  board  (n).  So,  also,  calling  a  vessel  ^'the  good 
ship  A.,"  in  a  time  policy,  is  not  a  warranty  of  sea- 
worthiness (o). 

631.  It  appears  to  have  been  decided  in  the  United  States  Decision  in 
that  the  mere  allegation  of  a  fact  in  the  policy  is  not  a  states'asto 
warranty,  where  it  is  dear,  from  the  terms  of  the  policy  JJJ^^S^**** 
itself,  that  the  fact  alleged  can,  in  the  particular  case,  have  character, 
no  relation  to  the  risk.    In  a  policy  "  on  the  good  British 
brig  called  the  *John'"  against  sea  risks  only,  this  mere 
description  of  the  ship  as  British  was  held  not  to  be  a 
warranty  that  she  was  such,  because  the  fact  of  her  being 
British   could   not,  on   such  a  policy,   have   affected   the 
underwriter's  judgment  of  the  risk  (p). 

Phillips  considers  this  distinction  well  taken,  if  rigorously 
confined  to  cases  where  it  plainly  appears  that  the  fact 
alleged  coidd  not  possibly,  in  the  opinion  of  any  man,  have 


see  the  oasee  in  the  United  States,  (it)  Mnller  9,  Thompson  (1811),  2 

1  PhiQipa,  Ins.  8.  767,  m  iwtit,  C»ap-  «!<>• 

,  «  .^   .  (o)  Sman  IT.  Gibson  (1860),  16  Q.B. 

(m)  Clapham  r.  Cologan  (1813),  3  X4i   157^ 

Camp.  882.    See  aliK)  Dent  v.  Smith         (^)  Madde  v.  Pleasants  (1810),  2 

(1869),  L.  B.  4  Q.  B.  414.  Binn.  863,  dted  1  Fhillips,  s.  768. 
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Sect.  681.    any  relation  to  the  risks  insured  against  in  the  particular 
policy  (^). 

These  cases  must,  however,  be  of  exceedingly  rare  occur- 
rence, and,  on  the  whole,  it  appears  better  to  avoid  entering 
in  any  case  into  the  question  of  the  materiality  of  the  fact 
alleged,  both  because  it  is  a  departure  from  what  has  hitherto 
been  regarded  as  a  fixed  principle  of  decision  with  regard  to 
Warranties  as  distinct  from  [Representations ;  and,  secondly, 
because  it  calls  upon  the  Court  and  jury  to  decide  upon  a 
point  most  difficult  to  be  ascertained,  viz.,  the  impossibility 
of  the  underwriter's  having  been  influenced  by  the  fact  thus 
impliedly  alleged.  "Who,  for  instance,  in  the  very  case  cited, 
would  take  upon  himself  to  say  that  the  underwriter  might 
not  have  been  more  inclined  to  insure  a  British  ship  against 
sea-risks  than  one  of  any  other  national  character  P  It  there- 
fore seems  better  to  discard  this  distinction,  and  to  lay  it 
down  generally,  that  every  allegation  contained  in  the  policy, 
whether  direct  or  indirect,  of  the  national  character  of  the 
thing  insured  amounts  to  a  warranty,  and  as  such  must  be 
literally  fulfilled. 


An  express 
warranty 
requires  an 
exact  and 
literal  ful- 
filment. 


632.  The  first  great  distinction,  then,  between  an  express 
warranty  and  a  representation  is,  that  the  former  is  always, 
and  the  latter  never,  written  on  the  face  of  the  poUoy  ;  the 
second  main  distinction  between  them  is,  that  while  a  repre- 
sentation may  be  satisfied  with  a  substantial  and  equitable 
compliance,  a  warranty  requires  a  strict  and  literal  fulfilment, 
t.tf.,  what  it  avers  must  be  literally  true;  what  it  promises 
must  be  exactly  performed. 

Every  policy,  in  fact,  in  which  an  express  warraniy  is 
inserted  is  a  conditional  contract,  to  be  binding  if  the  war- 
ranty be  literally  complied  with,  but  not  otherwise.  Amould's 
opinion,  founded  on  the  view  expressed  by  some  learned 
judges,  was  that  any  failure  in  such  literal  compliance  avoids 
the  policy  ab  initio  (r).    In  the  language  of  Lord  Mansfield, 


{q)  1  Phillips,  Ins.  s.  758. 

(r)  2nd  ed.  p.  629.    See  further  on  this  point,  pat,  s,  684. 


Digitized  by 


Google 


CHAP,  m.]  EXPBESS  WABRANTIES.  727 

'^  The  Gontxaot  depends  on  the  event  taking  place.  There  is  Sect.  682. 
no  latitude,  no  equity ;  the  only  question  is,  has  that  event 
happened  P*'  («).  "The  warranty  in  a  contract  of  insurance," 
says  his  Lordship  in  another  place,  "  is  a  condition  or  a 
contingency,  and  unless  that  be  performed  there  is  no 
contract  "(^). 

Hence  all  inquiry  into  the  materiality  or  immateriality  to  And  no 
the  risk  of  the  thing  warranted  is  entirely  precluded ;  and  so  ^^!3e*^ 
are  all  questions  as  to  a  substantial  compliance  with  the  SiJ^jitr 
warranty.     "  It  is  perfectly  immaterial,"  says  Lord  Mansfield,  ^  P??**" 
"  for  what  purpose  a  warranty  is  introduced,  but,  being  in- 
serted, the  contract  does  not  exist  unless  it  be  literally  com- 
plied with."     "  The  very  meaning,"  says  Ashurst,  J.,  **  of  a 
warranty  is  to  preclude  all  questions  whether  it  has  been 
substantially  complied  with;    it  must  be  literally  so"(0. 
"  It  is  a  clear  and  first  principle  of  insurance  law,"  says  Lord 
Mdon,  "that  when  a  thing  is  warranted  to  be  of  a  particular 
nature  or  description,  it  must  be  exactly  what  it  is  stated  to 
be.    It  is  no  matter  whether  material  or  not ;  the  only  ques- 
tion is,  is  this  the  thing  de  facto  I  have  signed  ?"  (w). 


633.  Hence,  although  the  loss  may  not  have  been  in  the  Breach  and 

Bneednol 
oonneoted. 


remotest  degree  connected  with  the  breach  of  the  warranty,  y^  ^^^^^  ™^ 


the  underwriter  is  none  the  less  discharged  on  that  account 
from  all  liability  for  the  loss  if  the  warranty  have  been  in 
fact  broken. 

Thus,  where  a  ship  warranted  to  sail  with  convoy  had  in 
fact  sailed  without  it  and  went  down  in  a  storm,  the  under- 
writer was  held  not  liable  for  this  loss  (a?). 

Even  where  the  warranty  relates  to  a  period  antecedent  to 
the  commencement  of  the  risk  under  the  policy,  and  the  breach 
of  warranty  is  remedied  before  the  ship  sails  on  the  voyage 
insured,  it  will  be  equally  fatal. 

(f)  In  Hibbert  v,  Pigoa  (1783),  1  Fire  Ins.  Co.  v.  MaomorTan  (1816), 

Marahall,  Ins.  375.  3  Dow,  255. 

{t)  In  De  Hahn  v.  HarUejr  (1786),  (x)    Hibbert  v,    Pigoa  (1783),   1 

1  T.  B.  345,  346.  Hanhall,   Ins.   375 ;    2  Park,  liis. 

(«)  Per  Lord  Eldon,  in  Newcastle  Q96, 
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Sect.  688. 

DeHahn 
V,  Hartle7. 


Whether 
f  nlfilmeot  of 
the  express 
warranty  is 
inalloasesa 
oondition 
precedent  to 
a  dhum  under 
thepolipj. 


A  ship  was  insured  on  a  slaving  voyage  "  at  and  from 
Africa  to  her  port  or  ports  of  discharge  in  the  British  West 
Indies,"  and  a  memorandum  was  inserted  in  the  margin  of  the 
policy  that  the  ship  had  "  sailed  from  Liverpool  with  fourteen 
six-pounders,  swivels,  small  arms,  and  fifty  hands  or  upwards, 
copper  sheathed : "  it  appeared  that  the  ship  had  actually  sailed 
from  Liverpool  with  only  forty-six  men  instead  of  fifty,  but 
that  within  twelve  hours  of  leaving  Liverpool  she  had  taken 
on  board  at  Beaimiaris  six  additional  hands ;  and  express 
evidence  was  also  given  that  the  ship,  between  Liverpool  and 
Beaumaris,  was  quite  as  safe  with  forty-six  men  as  she  could 
have  been  with  fifty.  The  Court  unanimously  held  that  it 
was  an  express  warranty  ;  that  it  had  been  broken  by  the  ship 
sailing  from  Liverpool  with  only  forty-six  men,  and  therefore 
that  the  policy  was  void  in  toto  (s). 

634.  It  has  been  made  a  question  in  the  United  States 
whether  an  express  warranty  is  in  all  cases  a  condition  prece- 
dent, so  that  its  breach  wiU  always  avoid  the  policy  ab  initio  ; 
or  whether  it  has  this  effect  only  when  it  relates  to  the  com- 
mencement of  the  risk  {a), 

Phillips  inclines  to  the  latter  opinion,  and  thinks  that  where 
the  warranty  relates  to  a  circumstance  necessarily  subsequent 
to  the  commencement  of  the  risk,  as  that  the  ship  shall  take 
on  board  a  certain  armament  at  an  intermediate  port,  the 
assured  would  be  entitled  to  recover  for  an  antecedent  loss 
though  the  warranty  should  not  be  complied  with  (6). 

Amould  controverts  this  opinion  in  the  following  words  :— 
*'  It  appears  to  me,  however,  although  the  point  has  never 
presented  itself  for  direct  adjudication  in  the  English  Coiirts, 
that  this  opinion  is  inconsistent  with  the  spirit  of  the  English 
decisions.     It  seems  quite  clear  that  the  parties  might,  if  they  ' 


(z)  De  Hahn  v.  HarUey  ^786),  1 
T.  B.  343 ;  affirmed  in  the  Exoh.  Ch. 
(1787),  2  T.  R.  186,  n. 

(a)  Hendricks  v.  Gomm.  Ins.  Co. 


Lowell  (1807),  3  Mass.  R.  337,  340, 
347.    See  1  PhiUips,  ss.  764,  771. 

(b)  See  1  PhilUps,  ss.  764,  771. 
Phillips  states  this  opinion  positivelj 
as  a  mle  of  law  derived  from  the 


(1811),   8  Johns.  B.    1 ;  Taylor  v.      American  authorities. 
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pleased,  expressly  stipulate  that  the  oontract  between  them  Sect.  684. 
should  be  void  in  toto,  as  well  upon  the  non-perfonnanoe  of 
some  promised  act,  as  upon  the  non-existence  of  some  alleged 
event ;  and  the  only  question  is,  whether  in  expressly  insert- 
ing into  the  policy  an  executory  stipulation,  they  have  or  have 
not  done  it  with  the  intent  that  the  efficacy  of  the  contract, 
and  consequently  the  liability  of  the  underwriter,  shall  entirely 
depend  on  the  stipulation  being  exactly  complied  with.  It 
seems  to  me  that  they  must  be  taken  to  have  done  so,  and 
therefore  that  the  subsequent  breach  of  a  warranty,  promising 
that  a  given  thing  shall  take  place,  as  completely  avoids  the 
policy  ab  initio  as  the  cotemporaneous  falsehood  of  a  warranty 
affirming  that  a  given  thing  does  exist  or  has  existed." 

Lord  Mansfield's  view,  according  to  his  opinions  already 
quoted  (c),  seems  to  agree  with  Amould's.  The  editors, 
however,  submit  that  the  American  rule  is  more  reasonable, 
and  that  it  is  quite  consistent  with  the  nature  of  a  warranty. 
Thus,  if  a  ship  insured  "  at  and  from  '*  a  port  sails  in  an 
unseaworthy  state,  this  breach  of  the  implied  warranty  of 
seaworthiness  does  not  avoid  the  policy  as  regards  her  stay  in 
port  {d).  If  the  view  of  the  English  text- writers  be  correct, 
the  consequences  might  in  some  cases  be  extraordinary.  Thus, 
if  a  ship  were  insured  at  and  from  a  port,  warranted  to  sail 
before  a  given  day,  before  which  she  sustained  damage  at  the 
port  which  made  her  unseaworthy,  and  the  necessary  repairs 
detained  her  beyond  that  day,  the  assizred  could  not  recover 
for  the  loss ;  for  the  fact  that  the  delay  was  caused  by  the 
consequences  of  «i  peril  insured  against  would  make  no 
difference  (e).  There  is  no  actual  decision  that  a  breach  of 
an  express  warranty  subsequent  to  the  attachment  of  the  risk 
avoids  tiie  insurance  in  toto,  and  it  is  submitted  that  the 
point  is  still  an  open  one  (/). 

{e)  AnUf   8.   632.     Marshall  also  as  to  apportdonment  of  the  premium 

agrees  with  this  yiew.     1  Marshall,  in  case  of  such  a  hreaoh,  seem  more 

Ins.  355.  consistent  with  this  view  than  with 

(d)  Annen  v.  Woodman  (1810),  3  Arnould*s.    The  Marine  Insurance 

Taunt  299  "^^^  1899,  s.  34  (3),  provided  that  the 

W  Here;.  WMtmore.  p<.t,  a.  635.      S^^-^^*  »/Sf,  ^^^tT^^. 

(/)  The  oases  JMM/,  se.  1249,  1250,      rantj,  hut  without  prejudice  to  any 
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Sect.  685. 

Nothing 
exooses  non- 
oomplianoe. 


Possible 
exceptioiLB. 


636.  No  cause,  however  sufficient;  no  motive,  however 
good;  no  necessity,  however  irresistible,  will  excuse  non- 
compliance with  an  express  warranty.  Even  the  direct  and 
irresistihle  operation  of  a  peril  expressly  insured  against  in 
the  policy  is  no  excuse  for  non-compliance :  thus,  where  a 
ship  warranted  to  sail  on  a  given  day  was  prevented  from 
doing  so  by  an  embargo  laid  on  by  a  British  governor,  this 
breach  of  the  express  warranty  was  held  to  avoid  the  policy, 
although  such  embargo  came  expressly  within^ the  words 
**  restraints  and  detainments  of  kings,  princes,  and  people," 
&c.,  which  were  perils  expressly  insured  against  in  the 
policy  (g). 

636.  The  only  conceivable  cases  in  which  compliance  with 
an  express  warranty  might  be  excused  would  be — 1.  If  the 
state  of  things  contemplated  by  the  warranty  were  to  cease  ; 
or,  2.  If  a  subsequent  law  should  render  compliance  with  a 
warranty  illegal  (A). 

Thus,  if  dining  war  a  warranty  to  sail  with  convoy  at  a 
future  time  from  some  foreign  station  were  inserted,  the 
intervention  of  peace  before  the  period  at  which  the  ship  was 
so  to  sail  would  doubtless  be  held  to  excuse  the  necessity  of 
compliance ;  for  it  would  be  only  fair  to  presume  that  the 
parties,  when  they  inserted  such  a  condition  into  the  policy. 


liability  incurred  bj  him  before  such 
date. 

ig)  Hore  v,  Whitmore  (1778),  2 
Cowp.  784  ;  2  Park,  669.  The  case 
of  Havelock  v,  HancUl  (1789),  3  T.  R. 
277,  which  is  cited  by  Phillips  (vol.  i. 
s.  770)  in  support  of  the  contrary  view, 
is  not  in  reality  inconsistent  with  the 
statement  in  the  text.  It  only  de- 
cides that  when  there  is  a  warranty 
that  the  ship  shaU  be  employed  in  a 
lawful  trade,  this  means  employed 
in  a  lawful  trade  by  her  owners. 
See  jENx^,  s.  637 ;  and  see  Mr.  Arthur 
Ck>hen's  note  in  the  Law  Quarterly 
Review,  April,  1896,  vol.  xi.  p.  119. 
According  to  the  declaration  in  Hore 


V.  Whitmore,  as  reported  by  Cowper, 
the  ship  was  **  warranted  to  saU  on 
or  before  the  26th  of  July,  1776,  free 
from  capture  and  from  all  restraints 
and  detainments  of  kings,  &c.*' 
It  would  seem,  therefore,  that  cap- 
ture, restraints  of  kings,  &c.,  were 
not  perils  insured  against,  but  perils 
excepted,  as  is  said  by  Phillips  (vol.  i. 
s.  772).  As,  however,  the  loss  for 
which  the  assured  was  suing  was  a 
loss  by  capture,  it  seems  clear  that 
the  report  is  inaccurate,  and  that 
the  insurance  was  against  and  not 
free  from  capture,  &o. 

(A)  See  the  Mazine  Insurance  BiU, 
1899,  s.  36  (1). 
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oontOTiplated  the  continuanoe  of  that  state  of  things  which    Sect.  686; 
alone  led  to  its  insertion.     The  principle  here  is  cessanfe 
rationey  cessat  lex  {%), 

It  is  an  old  principle  of  law,  that  if  a  man  covenants  to  do 
a  thing  which  is  lawful  at  the  time,  but  an  Act  of  Parlia- 
ment oomes  in  and  hinders  him  from  doing  it,  the  covenant 
is  repealed  (A-).  "The  same  rule,"  said  Amould(/),  "ex- 
tends to  warranties ;  and  it  may  be  stated  generally,  that 
compliance  with  a  warranty  will  be  dispensed  with  if  it  be 
rendered  unlawful  by  a  law  enacted  since  the  time  of  making 
the  policy.  If,  however,  a  compliance  with  the  warranty 
was  unlawful  at  tiie  time  of  making  the  policy,  the  contract 
was  then  void  on  the  ground  of  the  illegality." 

Phillips  (m)  also  states,  on  the  authority  of  Brewster  r. 
Kitchin,  that  compliance  with  a  warranty  is  dispensed  with,  if 
made  unlawful  by  subsequent  legislation.  Mr.  Arthur 
Cohen,  however,  points  out  (n)  that  Brewster  v,  Kitchin  by 
no  means  decides  the  point ;  it  merely  shows  that  the  per- 
formance of  a  stipulation  or  promise  is  dispensed  with,  if  it  be 
rendered  unlawful  by  subsequent  legislation  ;  and  it  has  no 
application  to  a  condition.  "  Indeed,  it  is  clear  on  principle 
and  authority,"  he  says,  "  that  where  a  contract  is  made  sub- 
ject to  a  condition,  and  compliance  with  a  condition  is  ren- 
dered unlawful  by  subsequent  legislation,  the  result  is  to 
make  the  contract  itself  voidable"  (o).  Performance  of  a 
warranty  in  a  marine  policy  is  not  a  stipulation  for  the 
breach  of  which  an  action  lies,  but  a  condition  precedent  to 
the  liability  of  the  xmderwriter.  It  is  therefore  submitted, 
in  accordance  with  Mr.  Cohen's  contention,  that  the  rule 
stated  by  Amould  and  Phillips  cannot  be  supported. 

(•)  See  Doer  on  Bepresentatioiis,  (ft)  Law  QQarterl7  Review,  April, 

89,  90 ;  1  Phillips,  b.  424  ;  1  Parsons,  1895,  toI.  zi.  p.  118. 

841.  (o)  Mr.  Cohen  dies,  in  support 

(*)  Brewster  v,  Kitchin  (1698),  1  <>*  ^^^  statement,  Comyns'  Digest, 

Ld.  Baym.  321;  8,  C,  reported  as  Condition  IX   (3);    Davis  t;.    Gary 

^       J      yr-Arx   ,ciu   ,no  ^^SO »   16  Q.  B.  418;    Brown   v. 

Brewster  ..  Kitchell,  1  Salk.  198.  ^^^^  ^^  ^^^^^^  ^^g^j^^  3^  ^    ^ 

(I)  2nd  ed.  p.  633.  c.  P.  230;    Pollock  on  Oontiaots, 

(m)  1  Phillxps,  8.  769.  6th  ed.  pp.  415—419. 
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Sect.  637. 

GonBtruction 
of  a  warranty 
by  mercantile 
luage. 


Hart  17. 
Standard 
Har.  Ins.  Ck>. 
«*  Iron"  in- 
eludes  steel. 


Meaning  of 
"  seaman." 
Beanie. 
Stapart. 


Meaning  of 
**  nninsured." 
(General  Ins. 
Co.  of  Trieste 
V,  Cory, 


637.  A  warranty,  like  every  other  part  of  the  contract,  is 
to  be  construed  according  to  the  understanding  of  merchants. 
It  must  be  construed,  said  Lord  Esher,  "according  to  its 
ordumry  acceptance  among  the  class  between  whom  the  docu- 
ments passed,  unless  by  usage  it  has  acquired  a  wider  or 
narrower  interpretation  among  men  of  that  class."  "The 
same  broad  rules  of  construction,"  said  Bowen,  L.  J.,  "  apply 
to  the  interpretation  of  a  warranty  as  apply  to  all  commercial 
documents"  (p).  Thus,  a  warranty  does  not  bind  the  assured 
beyond  the  commercial  import  of  the  words,  but  it  binds  him 
to  their  full  extent.  This  principle  is  illustrated  by  the 
following  cases : — 

Where  a  policy  on  ship  contained  a  clause  "  warranted  no 
iron  ....  exceeding  the  net  registered  tonnage,"  the  Court 
of  Appeal  held  that  "  iron  "  included  steel,  the  intention 
being  to  exclude  a  cleiss  of  cargo  having  certain  physical 
qualities.  The  Oomt  therefore  decided  that  the  policy  was 
rendered  void  by  the  shipping  of  a  quantity  of  steel  in  excess 
of  such  tonnage  (q). 

Again,  a  warranty  that  the  ship  insured  should  carry  "  thirty 
seamen,  besides  passengers,"  was  held  to  be  satisfied  although 
only  twenty-six  mariners  had  signed  the  ship's  register,  and, 
to  make  up  the  number  thirty,  the  plaintiff  reckoned  the 
steward,  cook,  surgeon,  some  boys,  &c. ;  evidence  being  given 
that  boys  are  included  under  the  term  seamen  by  mercantile 
usage,  and  the  jury  being  of  opinion  that  the  word  seamen  in 
this  policy  meant  persons  employed  in  navigation  as  distinct 
from  passengers  (r). 

A  policy  contained  a  warranty  that  the  vessel  should  not 
be  insured  beyond  a  certain  amount.  Mathew,  J.,  held  that 
the  warranty  was  not  broken  by  the  owner  taking  out  a  new 
policy  to  cover  the  probable  deficiency  upon  a  policy  effected 
with  an  underwriter  who  had  become  insolvent,  although 


(p)  Hart  V,  Standard  Marine  Ins. 
Co.  (1889),  22  Q.  B.  D.  499—601. 
(g)Ibid, 


(r)  Beaaf .  Stapart  (1778),  1  Dongl. 
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thereby  the  total  nominal  insurance  exceeded  the  amount    Sect.  687. 
limited  in  the  warranty  (s). 

A  policy  on  **  hull  and  machinery  "  contained  the  proviso,  Roddick  v. 
"  5,000/.  warranted  uninsured,"  and  the  question  was  whether  Mut'lS^^Co 
the  assured  had  broken  this  warranty  by  effected  "  p.p.i."  or 
"  honour  "  policies  on  disbursements.  Kennedy,  J.,  held  that 
such  policies,  although  void  at  law,  were  an  infringement  of 
the  warranty  (t),  "  The  main,  if  not  the  whole,  object  of  the 
warranty,"  said  the  learned  judge,  **  is  to  give  the  insurer  a 
pledge  of  the  good  faith  of  the  assured,  and  of  his  diligence 
in  preserving  the  thing  assured  by  reason  of  his  remaining 
his  own  underwriter  to  the  extent  specified  in  the  warranty. 
.  .  .  •  Looking  alike  at  the  obvious  aim  of  such  a  warranty 
as  this  and  the  fair  meaning  (d  the  word  *  uninsured  *  in  a  * 
commercial  document  of  this  kind,  as  it  must  be  taken  to 
have  been  understood  both  by  assurer  and  assured  by  the 
light  of  their  common  knowledge  of  the  xmiversal  treatment 
of  an  *  honour'  policy  in  the  insurance  world,  I  am  of 
opinion  that  the  clause  ought  to  be  construed  as  a  warranty 
by  the  plaintiff  that  as  to  6,000/.  he  was  not  covered  by  any 
such  insurance  as  is  treated  in  practice  and  according  to  the 
usage  of  commercial  men  as  an  effectual  insurance."  The 
learned  judge,  however,  held  that  the  policies  on  disburse- 
ments did  not  cover  the  subject-matter  of  the  policy  on  "  hull 
and  mctchinery,"  and  therefore  did  not  infringe  the  warranty. 
On  this  ground  his  decision  was  affirmed  in  the  Court  of 
Appeal  {u)j  where  both  Lord  Esher  and  Smith,  L.  J.,  expressly 
reserved  their  opinion  on  the  point  whether  the  warranty 
could  be  infringed  by  an  insurance  which  is  a  nullity  at  law. 

(#)  General  Ins.  Co.  of  Trieste  v.  anoes^whioh  were  for  the  fall  amount. 

Oory,  [1897]  1  Q.  B.  335.    A  time  It  was  held  that  the  warranty-  was 

policy  on  a  tng  was  expressed  to  be  not  broken.    St.  Paul  Eire  &  Marine 

void  if  she  was  insured  for  more  than  ins.  Co.  v,  Knickerbocker  (1899),  93 

860,000  dollars.    The  poUoy  did  not  p  g^^ 

oorer  navigation  outside  of  certain  \  .  ^  , ,.  ,        ^  ,             *,  .     , 

limits.    The  tug  went  on  a  voyage  W  Roddick  i;.  Indemnity  Mutual 

outside  these  limits,  and  a  poUoy  was  Mar.  Ins.  Co.,  [1895]  1  Q.  B.  836. 

teken  out  to  supplement  her  insur-  (m)  [1895]  2  Q.  B.  380. 
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Sect.  687.  In  the  case  of  a  ship  insured  "  in  any  lawful  trade,"  it  has 
been  held  that  the  words  "  lawful  trade  "  must  be  confined  to 
the  trade  on  which  the  ship  was  sent  bj  her  owners,  and 
therefore  that  the  assured,  who  had  sent  her  on  a  lawful 
voyage,  was  not  precluded  from  recovering  for  a  loss  occa- 
sioned by  her  being  barratrously  employed  by  the  master 
in  a  smuggling  trade  (v). 


<*  Lawful 
trade." 
Hayelook  v, 
HanoUl. 


A  wtamoity 
does  not 
extend  to 
anything  not 
neoessanlj 
inferred  m>m 
its  terms. 

Hyde  IT. 
Bruce. 


Enumeration 
of  different 
kinds  of 
warranties 
impossible. 


638.  Although,  on  the  one  hand,  the  literal  fulfilment  of  a 
warranty  is  strictly  required,  yet,  on  the  other,  it  is  no  less 
certain  that  nothing  beyond  a  bare  and  literal  fulfilment  can 
be  required.  A  warranty  will  not  be  extended  by  construc- 
tion to  include  anything  not  necessarily  implied  in  its  terms. 
Thus,  where  there  was  a  warranty  "that  the  ship  should 
have  twenty  guns,"  and  it  appeared  that,  although  in  fact 
the  ship  had  twenty  gims,  yet  she  had  only  twen<y-five  men, 
a  number  quite  short  of  the  necessary  complement  for  twenty 
guns,  Lord  Mansfield  held  that  this  warranty  did  not  imply 
that  she  shoidd  carry  a  competent  number  of  men  to  work 
the  gims ;  and  therefore,  as  there  was  no  ground  to  impute 
fraud,  that  the  warranty  had  been  sufficiently  complied 
with(ir). 

639.  It  would  be  idle  to  attempt  an  enumeration  of  all  the 
different  kinds  of  stipulation,  which  the  varying  exigencies  of 
commerce  may  induce  parties  to  introduce  into  contracts  of 
insurance.  "We  will  therefore  only  discuss  some  of  the  most 
important  ones.  In  the  United  States,  from  the  great 
number  of  their  ports  and  the  great  variety  of  their  tribxmals, 
the  decisions  upon  the  effect  of  such  occasional  clauses  and 


(v)  Hayelook  v.  HandU  (1789),  8 
T.  B.  277.  Barratry  was  a  peril 
expresslj  insured  against  hj  the 
policy;  but  tliat  would  haTe  been 
of  no  avail  in  case  the  Court  had 
held  that  there  had  been  a  breach  of 
the  warranty.  Hore  v,  Whitmore 
(1778),  2  Cowp.  784 ;  ante,  s.  636. 


(x)  Hyde  i^.  Bruce  (1782),  3  Dougl. 
213 ;  1  Marshall,  Ins.  354.  It  may 
be  questioned  whether  such  a  war- 
ranty would  now  be  construed  in  a 
manner  which  might  make  it  useless. 
The  tendency  in  the  recent  oases  cited 
aboye  is  to  consider,  in  construing 
a  warranty,  the  object  which  the 
parties  had  in  yiew. 
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peculiar  stipulations  have  been  proportionally  numerous,  and    Sect.  639. 
may  be  found  collected  by  the  indefatigable  industry  of 
PhiUips  (y). 

Warranties  which  restrict  the  navigation  of  a  ship  to  WarrantieB 
certain  geographical  limits,  or  exclude  certain  voyages  or  nayi^tion 
localities,  either  entirely  or  at  certain  periods,  are  frequently  J^Jjitg. 
inserted  in  time  policies  (s). 

Such  warranties  are  often  contained  in  rules  of  the  mutual 
insurance  associations,  expressly  incorporated  in  the  policies 
of  tiie  associations.  Thus,  one  of  the  rules  of  such  an  associa- 
tion was  as  follows  :  "  Ships  not  to  sail  from  any  port  to  any 
port  in  the  Belts  between  the  20th  of  December  and  15th  of 
February."  The  Court  held,  first,  that  this  was  a  warranty,  not 
an  exception;  secondly,  that  the  word  "to"  meant  "towards," 
according  to  its  general  construction  in  sea  policies,  bills  of 
lading,  &c.,  and  that  therefore,  as  the  vessel  had  left  New- 
castle-on-Tyne  on  the  8th  of  February  for  a  port  in  the 
Belts,  the  warranty  was  infringed,  though  she  never  arrived 
there  (a). 

The  two  following  cases  may  also  be  cited  with  reference 
to  the  construction  of  warranties  excluding  certain  geogra- 
phical limits : — 

A  policy  contained  the  following  warranty :  "  Not  allowed 
under  this  policy  to  enter  the  Gulf  of  St.  Lawrence  before 
the  25th  day  of  April,  nor  to  be  in  the  said  Gulf  after  the 
15th  day  of  November;  nor  to  proceed  to  Newfoundland 
after  the  1st  day  of  December  or  before  the  15th  day  of  March 
without  payment  of  additional  premium  and  leave  first 
obtained."  The  ship  left  Montreal  for  Newfoundland  on  the 
16th  of  November,  and  on  the  1st  of  December  she  was  lost 
in  the  Gulf  of  St.  Lawrence.     It  was  contended  for  the 

(y)  1  FhillipB,  Ins.  o.  ix.  s.  9.  tion  of  entering  it,  was  driTen  about, 

(«)  A  warranty  not  to  nae  a  certain      "^  anchored  a  mile  from  the  river, 


riyer  was  recently  held  in  the  United 


where  she  was  lost.     Thames  and 
Mersey  Marine  Ins.  Co.  v.  O*0onnell 
States  to  be  broken  when  the  ship      /xs9S)  86  F  150 

insured  came  to  a  buoy  near  the  («)  CoUedge  r.  Harty  (1861),  6 

entranoe  of  the  riyer  with  the  inten-      Exch.  205 ;  20  L.  J.  Ex.  146. 
VOL.  U.  3  B 
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Sect.  e39.  assured  that  the  first  part  of  the  warranty  had  no  application 
to  a  voyage  to  Newfoundland,  and  that  as  the  ship  had  sailed 
before  the  Ist  of  December  he  could  recover.  The  Privy 
Council,  however,  held  that  the  true  construction  of  the 
warranty  was,  that  the  vessel  was  neithCT  to  be  in  the  Ghilf  of 
St.  Lawrence  after  the  15ih  of  November  nor  to  proceed  to 
Newfoundland  from  any  port  after  the  1st  of  December. 
This  is  obviously  the  ordinary  meaning  of  the  words  of  the 
warranty  (6). 

A  time  policy  contained  the  clause :  "  Warranted  no  St. 
Lawrence  between  the  1st  October  and  the  1st  April."  The 
Court  of  Session  in  Scotland  held  that  the  warranty  applied 
only  to  the  river  of  that  name,  and  not  also  to  the  gulf,  on 
the  groimds  (1)  that  the  wcuranty  was  ambiguous ;  (2)  that 
no  usage  had  been  proved  by  which  to  construe  it ;  (3)  that 
a  penal  clause  was  to  be  construed  contra  proferentes.  Lord 
Craighill  dissented,  saying  that  "  No  St.  Lawrence,"  from 
the  comprehensive  use  of  the  negative,  meant,  according  to 
the  natural  import  of  the  words,  neither  river  nor  gulf.  With 
this  dissenting  judgment  the  editors  respectfully  agree  (c). 

The  limit  of  the  Port  of  London  for  ships  clearing  out- 
wards is  at  Ghravesend ;  if,  therefore,  goods  should  be  war- 
ranted as  having  been,  or  to  be,  exported  from  London  on  or 
before  a  given  day,  such  warranty  would  not  be  satisfied 
unless  the  ship  had  cleared  out  at  Qravesend  on  or  before  the 


Warranty  of 
safe^  at  a 
partictilar 
time  and 
place. 
Warranty 
that  ship  ia 
"weU'^^ona 
glTen  day. 
Blaokhnrst 
V,  Oookell. 


640.  Li  order  to  protect  himself  from  liability  for  any  loss 
before  a  given  day,  the  imderwriter  frequently  causes  a  war- 
ranty to  be  inserted  in  the  policy  that  the  ship  was  "  all  safe," 
or  "  well,"  on  the  day.  The  following  case  will  sufficiently 
show  the  operation  of  this  warranty. 

Goods  were  insured  "  lost  or  not  lost,"  and  at  the  foot  of 


{b)  Provincial  Ins.  Go.  of  Canada 
r.  Leduc  (1874),  L.  E.  6  P.  C.  224. 

(e)  Dryer V.  BirreU  (1883),.  10  Ct. 
of  Sesa.  Gas.  (4th  Ser.),  686. 


(d)  So  decided  on  a  lioenee  to  ex- 
port. Williams  v.  Marshall  (1816), 
6  Tannt.  390 ;  2  Marsh.  B.  292 ; 
see  also  2  Park,  Ins.  692,  693. 
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the  policy  was  written  "warranted  well  December  9tli,  Sect. 640. 
1784 ;"  the  policy  was  subscribed  by  the  defendant  between 
one  and  three  o'clock  in  the  afternoon  of  the  day  named  in 
the  warranty,  and  the  ship  had  been  lost  at  eight  o'clock  the 
same  morning.  "  We  are  all  of  opinion,"  said  Lord  Kenyon, 
delivering  the  judgment  of  the  Court,  "  that  if  the  ship  were 
well  at  any  time  on  that  day  it  is  sufficient,  and  that  the 
defendant  is  consequently  liable  "  {e). 

A  warranty  that  the  ship  was  "  in  port"  on  a  given  day  "In port" 

CfH  ft  flTlTOn 

is  construed  in  the  same  way.     Where  the  following  words  day. 
were  written  transversely  on  the  margin  of  a  policy,  "  in  port  ^^^  ^' 
20th  July,  1776,"  Lord  Mansfield  held,  that  this  waa  a  war- 
ranty  that  the  ship  should  be  in  port  on  that  day ;  and  there- 
fore, as  it  was  proved  that  the  ship  had  sailed  on  the  18th  of 
July,  he  held  the  policy  void  (/). 

Where  a  policy  was  eflFected  on  a  ship  against  fire  for  one 
month,  on  the  terms  that  she  should  be  ^'safe  moored  in 
Portsmouth  Harbour  "  during  the  time.  Lord  Ellenborough 
held,  that  this  policy  was  not  avoided  by  the  ship's  being 
moved  from  one  part  of  the  harbour  to  another  for  the  more 
convenient  purpose  of  repairs  and  taking  in  her  cargo,  she 
having  been  safely  moored  at  every  part  of  the  harbour  she 
was  so  moved  to  {g). 

In  a  time  policy,  where  the  terminus  a  quo  is  not  mentioned,  Biatmctioii 
but  the  insurance  is  intended  to  cover  the  ship  on  any  voyage  and  voyage 
during  the  time,  the  warranty  that  the  ship  is  "  in  port "  will  ^i^^*. 
be  satisfied  by  the  ship's  being  in  any  port  on  the  day  speci-  Hunter, 
fied.    But  in  policies  "  at  and  from  "  a  given  terminus,  the 
general  words  "  in  port "  must  be  construed  as  referring  to 
the  port  where,  under  the  policy,  the  voyage  is  made  to  com- 
mence, and  the  warranty  will  not  be  satisfied  unless  the  ship 
was  in  that  port  on  the  specified  day.    Thus,  where  a  ship 

{e)  Blaokhnrst  V.  Oockell  (1789),  8  Northern  Mar.  Ins.  Co.  (1888),  13 

T.  R.  360.  ^       Q^  7J7 

(/)  Zenyon  v,  Berthon  (1778),  1  ,\   ^    ^          ^   ^           „„^^, 

Dongl.l2,n.   On  the  qne«fcion  when  ^)   ^^^  ''    ^estmore  (1807), 

a  ahip  is  "in  port,"  see  Hnnter  v,  oit«l  ^  Sel^-  N.  P.  939,  13th  ed. 

3b2 
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Sect.  640.  was  insured  "  at  and  from  Hamburg  to  Vigo,"  with  a  war- 
ranty that  she  was  "  in  port  on  the  19th  October,  1825,"  and 
it  appeared  that  the  ship  on  that  day  was  in  the  port  of  Cux- 
haven,  ninety  miles  below  Hamburg,  and  also  on  the  river 
Elbe,  but  without  the  limits  of  the  port  of  Hamburg,  Lord 
Tenterden  held  that  this  was  not  a  compliance  with  the  war- 
ranty: his  Lordship  remarked,  that  *^it  the  assured  had 
merely  meant  to  stipulate  that  the  ship  was  in  port  some- 
where or  other,  as  distinct  from  being  at  sea,  on  the  day 
specified,  he  should,  xmder  such  a  form  of  policy,  have  war- 
ranted that  the  ship  was  *  all  safe,'  or  *  well,'  on  the  19th  of 
October"  (A). 

641.  One  of  the  most  important  and  most  general  of  all 
express  warranties  is  that  which  either  alleges  that  the  ship 
has  sailed,  or  stipulates  that  she  shall  sail  on,  before,  or  after 
a  given  day. 

Li  almost  all  voyages  the  year  for  the  purposes  of  insurance 
is  divided  into  two  periods  of  time,  all  risks  commencing 
within  one  portion  of  the  year  being  called  winter^  or  out  of 
aeasony  riaksy  and  those  commencing  within  the  other  being 
called  8U7nmery  or  in  seaamiy  risks.  Thus,  for  instance,  in  the 
West  Lidia  trade,  all  risks  commencing  between  the  12th  of 
January  and  the  1st  of  August  are  called  summer  risks; 
those  commencing  between  the  1st  of  August  and  the  12th  of 
January  winter  risks.  The  amount  of  danger  incurred  in  one 
of  these  periods  is  found  by  experience  to  be  greater  than  in 
the  other,  and  the  amount  of  premium  asked  for  insuring  a 
winter  risk  is  proportionately  higher  than  for  a  summer  risk. 

When  an  insurance  is  effected  "  at  and  from  "  a  port,  the 
ship  is  protected  dining  her  stay  at  the  port ;  in  such  policies 
it  becomes  additionally  desirable  for  the  underwriter  to  limit 
his  responsibility  by  fixing  some  definite  day  after  which  he 
will  not  be  liable  unless  the  ship  have  actually  sailed  on  her 
voyage  (t).    For  these  rejwons,  as  well  as  upon  the  general 


Warranty  as 
to  time  of 
sailiiiff. 


Summer  and 
winter  risks. 


(A)  Colby  V,  Hunter  (1827),  1  Mood. 
&  Halk.  81. 


(i)  Beokwithir.  Sydebotham  (1807], 
1  Camp.  116. 
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principles  already  laid  down,  the  Courts  have  been  exoeedinglj    Sect.  641 . 

rigorous  in  requiring  the  most  exact  and  literal  fulfilment  of 

the  warranty  to  sail  on,  before,  or  after  a  given  day.     Thus, 

as  we  have  already  seen,  even  an  irresistible  force,  though  one 

of  the  perils  insured  against,  will  not  excuse  a  non-compliance 

with  this  warranty,  so  as  to  enable  the  assured  to  recover  for 

a  loss  happening  after  the  day  limited  for  sailing  (k). 

It  may  obviously  be  as  important  that  the  voyage  should  To  taO 
not  be  commenced  till  after  the  winter  risk  ends  as  that  it  given  daj. 
should  not  be  deferred  until  the  winter  risk  commences.  A 
stipulation,  therefore,  that  the  ship  shall  sail  after  a  given 
day  and  before  another  day,  must  be  complied  with  quite  as 
strictly  as  a  stipulation  to  sail  on  or  before  a  given  day.  A  Vezian  r. 
ship  insured  "at  and  from  Martinique  to  Havre  de  Gfrace, 
with  liberty  to  touch  at  Guadaloupe,**  was  "warranted  to  sail 
after  the  12th  of  January,  1778,  and  on  or  before  the  1st  of 
August,  1778  "  :  the  ship  sailed  from  Martinique  to  Guada- 
loupe  long  before  the  12th  January,  1778,  intending  to 
return  to  Martinique;  finding,  however,  a  full  cargo  at 
Guadaloupe,  she  never  did  so,  but  sailed  direct  from  that 
island  for  Havre.  The  policy  was  held  void  because  the  ship 
had  sailed  from  Martinique  before  the  12th  of  January, 
contrary  to  the  warranty  (/). 

642.  Where  a  ship  is  insured  "  at  and  from ''  an  island.  Sailing  from 
the  whole  island  is  considered  as  one  terminus  a  qiiOj  the  ship 
under  the  word  "at"  is  protected  in  coasting  round  the 
island  from  port  to  port,  and  is  not  considered  as  having 
sailed  on  her  voyage  till  she  has  entirely  cleared  away  from 
the  island  with  the  purpose  of  proceeding  directly  for  the 
terminus  ad  quern.  Hence  where  a  ship,  insured  "  at  and  from  Cndckahank 
Jamaica  to  London,"  was  warranted  to  sail  "  after  the  12th 
of  January,  and  on  or  before  the  1st  of  August,"  and  it 
appeared  that  the  ship,  directly  she  had  finished  her  loading 

(k)  Hore  V.  Whitmore  (1778),  2  ^^  Vezian  r.  Grant  (1779),  1  Mar- 

Cowp.  784.     See,  as  to  this  case, 


ante, 


"^    •  -  '  '      shall,  Ins.  369 ;  2  Park,  670, 671. 

S.  OoO* 
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S^t.  643.  at  Port  Maria,  in  Jamaica,  and  before  the  12th  of  January, 
safled  for  Port  Antonio,  an  aooustomed  rendezvous  in  the 
same  island,  intending  to  wait  there  for  convoy,  and  waa 
lost  in  going  thither :  it  was  held,  that  this  sailing  from  port 
to  port  was  not  a  sailing  on  the  voyage  within  the  meaning  of 
the  warranty,  and  therefore  that,  although  before  the  12th  of 
January,  it  was  no  breach  thereof  (m). 


Distiiiction   . 
between  a 
warranty  "  to 
sail''  and 
'^tosail 
from"  or 
*' to  depart 
ipom"  a 
terminus. 


Constmction 
of  a  general 
warranty 
"tosaU." 


"Warranty 
"to  sail '^^ 
in  a  policy 
<<  at  and 
from"  a 
district. 


643.  Considerable  nicety  has  been  shown  in  determining, 
imder  the  varjring  circumstances  of  different  cases,  whether  a 
warranty  to  sail  has  been  complied  with;  and  the  Courts 
have  put  a  different  interpretation  on  a  general  warranty  "  to 
sail  **  (without  more),  and  on  a  warranty  "to  sail  from,"  or 
"  to  depart  from,"  a  named  terminus. 

First,  with  regard  to  the  general  warranty  "  to  sail "  on  or 
before  a  given  day,  the  general  principle  established  by  the 
cases  is  this :  if  a  ship,  so  warranted  "  to  sail,"  quits  her 
moorings  on  or  before  the  day  limited  in  the  warranty,  and, 
being  then  perfectly  ready  to  proceed  on  her  sea  voyage, 
removes,  though  only  to  a  short  distance,  with  the  bond  fide 
intention  of  at  once  prosecuting  such  voyage,  that  is  a  sailing 
within  the  meaning  of  the  warranty,  although  she  may  sub- 
sequently be  detained  till  after  the  limited  day  by  some 
unforeseen  delay ;  if,  on  the  other  hand,  the  ship,  at  the  time 
she  quits  her  moorings  and  sets  sail,  is  not  in  a  state  of  com- 
plete preparation  for  her  sea  voyage,  and  is  not  bond  fide 
intended  to  proceed  directly  and  immediately  upon  it,  this  is 
not  a  compliance  with  the  warranty.  In  short,  in  order  to 
satisfy  a  general  warranty  to  sail,  there  must  be  a  bond  fide 
commencement  of  the  voyage  insured  on  or  before  the  given 
day. 

644.  If  a  ship,  insured  "  at  and  from  "  an  island  or  other 
district  contcdning  several  ports,  quits  her  moorings  and  sails 
from  any  one  of  such  ports  on  or  before  the  given  day,  in  a 
state  of  complete  readiness  for  her  sea  voyage,  and  with  a 


(m)  Cmiokshank  v,  Janaon  (1810),  2  Taunt.  301. 
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real  intention  of  proceeding  directiy  upon  it,  her  subsequent    Sect.  644. 
detention  at  another  of  such  ports  or  on  the  coast  of  the  island 
until  after  the  given  day  will  not  amount  to  a  breach  of  the 
warranty  to  sail,  if  such  delay  were  accidental  and  unforeseen. 

The  ship  "  Capel "  was  insured  "  lost  or  not  lost  at  and  Unforeeeen 
from  Jamaica  to  London,  warranted  to  have  sailed  on  or  ^ndrTNutt. 
before  the  1st  of  August."  The  ship,  being  completely  laden 
and  in  every  respect  prepared  for  her  voyage  to  London, 
sailed  from  St.  Anne's  Bay,  on  the  north  coast  of  the  island 
of  Jamaica,  on  the  26th  of  July,  for  Bluefields  (an  open  road- 
stead on  the  south  coast  of  the  same  island,  and  therefore  out 
of  the  ship*s  direct  course  to  England)  in  order  to  join  convoy 
there ;  Bluefields  being  the  general  rendezvous  appointed  for 
convoy  for  all  ships  on  the  Jamaica  station.  She  arrived  at 
Bluefields  on  the  29th  of  July,  expecting  to  find  the  convoy 
then  ready  there ;  the  convoy,  however,  not  being  there,  the 
ship  was  detained  by  an  embargo,  imder  order  of  the  govern- 
ment, until  the  6th  of  August,  when  she  finally  sailed  with 
the  convoy  for  England. 

Lord  Mansfield  and  the  whole  Court  of  King's  Bench  were 
of  opinion  that  the  voyage  homewards  had  begun  from  St. 
Anne's,  and,  consequently,  that  the  ship  had  sailed  within 
the  meaning  of  the  warranty  when  she  left  St.  Anne's  Bay 
on  the  26th  of  July  (w).  "  The  great  distinction,"  Lord 
Mansfield  said,  "  was  this,  that  the  ship  sailed  from  St.  Anne's 
for  England  by  the  way  of  Bluefields,  and  that  it  was  not  a 
voyage  from  St.  Anne's  to  Bluefields  with  any  object  or  view 
distinct  from  the  voyage  to  England.  If  the  captain,"  said 
his  Lordship,  "  had  gone  first  to  Bluefields  for  any  purpose 
independent  of  the  voyage  to  England,  to  have  taken  in 
water  or  letters,  or  to  have  waited  in  hopes  of  convoy  coming 
there,  none  being  ready,  that  would  have  given  it  the  condi- 
tion of  one  voyage  from  St.  Anne's  to  Bluefields  and  another 
from  Bluefields  to  England"  {o). 

(«)  Band  ..  Natt  (1777),  2  Cowp.      .   W  ^  l^'?\T'  '^^  .^  t"" 
^  infltanoe  of  tnis  in  the  case  of  Crmck- 

^^^'  Bhank  v,  Janson  (1810),  2  Taunt.  301. 
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Sect.  645. 

Warranty 
ma^be 
aatifified 
though  ship 
has  orders 
to  call  at 
another 
port  for 
despatches 


Thellossonr 
Fergusson. 


646.  The  true  question,  however,  seemB  to  be  whether,  at 
the  time  of  sailing  from  the  port  of  clearance,  any  delay  was 
contemplated  or  intended  at  any  other  port  or  place  in  the 
island,  which  woiild  be  inconsistent  with  a  direct  voyage  from 
the  port  of  clearance  to  the  terminus  ad  quern :  if  no  such 
delay  were  contemplated  or  anticipated,  an  unexpected  deten- 
tion at  such  other  port  or  place,  beyond  the  day  limited  in 
the  warranty,  will  not  amount  to  a  breach  thereof,  even 
though  the  captain,  at  the  time  of  sailing  from  his  port  of 
clearance,  had  positive  directions  to  pass  by  such  port  or  place 
for  the  purpose  of  taking  in  letters  or  despatches. 

A  French  ship,  insured  "  at  and  from  Qnadaloupe  to 
Havre,"  and  "warranted  to  sail  on  or  before  the  31st  of 
December,"  sailed  from  Point  k  Pitre  (her  port  of  loading  in 
Qnadaloupe)  on  the  24th  of  October,  being  then  completely 
loaded  and  provisioned,  and  duly  cleared  out  for  her  voyage 
to  France.  The  captain  had  by  the  greatest  exertions  sailed 
on  the  24th  in  order  to  join  a  convoy  which  was  advertised 
to  sail  on  the  25th  from  Basseterre  (a  fort  and  open  road- 
stead in  Qnadaloupe  lying  directly  in  the  course  of  his 
voyage  to  France).  A  condition  had  been  inserted  in  his 
clearance  from  Point  d  Pitre,  that  he  should  pass  by 
Basseterre,  in  order  there  to  take  on  such  government  orders 
or  despatches  as  might  then  be  ready  for  Europe.  He  swore 
at  the  trial  that,  when  he  sailed  from  Point  a  Pitre,  he 
expected  to  find  a  convoy  at  Basseterre,  and  to  proceed 
immediately  with  it  on  his  voyage  without  any  interruption ; 
that  had  he  arrived  at  Basseterre  in  the  daytime,  as  he  had 
expected  to  do,  he  did  not  mean  to  drop  anchor  there  at  all, 
but  merely  to  send  in  his  boat  to  take  such  despatches  as 
might  then  be  ready ;  arriving,  however,  at  night,  and  too 
late  for  the  expected  convoy,  that  his  ship,  contrary  to  his 
anticipation,  was  detained  at  Basseterre  by  the  orders  of 
government  till  the  10th  of  January. 

Upon  this  state  of  facts  Lord  Mansfield  and  the  Court  of 
King's  Bench  unanimously  held,  that,  as  the  voyage  had  been 
bond  fide  comiQei^oed  when  the  ship  sailed  from  Point  si  PitrQ 
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on  the  24th  of  October,  and  was  afterwards  stopped  by    Sect.  645. 
unforeseen  aooident  at  Basseterre,  the  warranty  had  been 
oomplied  with  by  such  sailing  (p). 

Even  where,  at  the  time  of  sailing  from  his  port  of  dear-  I^lev. 
ance,  the  captain  knew  of  the  embargo  and  sailed  into  it,  but 
swore  that  he  thought  the  embargo  was  only  meant  to 
prevent  ships  from  departing  without  convoy,  that  he  expected 
to  meet  with  convoy  on  arriving  at  the  place  of  rendezvous, 
and  that  the  embargo  would  thereupon  immediately  cease 
and  leave  him  to  pursue  his  voyage  the  same  day  without 
interruption  ;  the  jury,  believing  this  evidence,  and  that  his 
departure  from  the  port  of  clearance  was  not  merely  colour- 
able in  order  to  answer  the  letter  of  the  insurance,  but  was 
in  pursuance  of  a  bond  fide  expectation  to  sail  at  once,  gave  a 
verdict  for  the  plaintiff,  which  the  Court,  on  motion  for  a 
new  trial,  refused  to  disturb ;  though  they  admitted  that,  if 
the  captain  on  sailing  from  his  port  of  clearance  had  expected 
and  meant  to  wait  for  convoy,  it  woidd  not  have  been  a 
sailing  on  the  voyage  (g). 

646.  When  a  vessel  is  insured  "  at  and  from  *'  several  or  Sailing  to 
all  of  the  West  Indian  Islands,  with  a  warranty  to  sail  on  or  ^***^  ^^^^7' 
before  a  given  day,  this  warranty  wiU  be  satisfied  by  her 
having  sailed  on  her  voyage  from  her  last  loading  port  in  the 
islands  on  or  before  such  day,  and  will  not  be  broken  by  her 
proceeding  to  another  of  the  islands  to  join  convoy,  and 
sailing  with  it  thence  after  the  day. 

Under  a  policy  "  at  and  from  Surinam  and  all  or  any  of  W?*^*  *• 
the  West  TnfliftTi  Islands  (except  Jamaica)  to  London,"  with 
a  warranty  "to  sail  on  or  before  the  1st  of  August,"  the  ship 
sailed  from  Surinam,  where  she  had  cleared  out,  completely 
loaded  and  provisioned  for  the  homeward  voyage,  before  the 
day,  and  proceeded  to  Tortola  (which  was  not  out  of  her 
usual  course  to  England,  and  the  general  rendezvous  for 

{p)  Thellcisson  v.  Fergosaon  (1780) ,      Dongl.  366,  in  notis, 
1  Dongl.  361.  See  also  TheUuBflon  f.  (q)  Earle  r.  Hams  (1780),  1  Dongl. 

Staples,  and  Same  f^.  Figon  (1780),  1      357 ;  Willes,  J.,  howeyer,  dissented. 
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EXPBE8S  WARRANTIES. 


[part  n. 


State  of  the 
ship  which 
satisfies  the 
warranty 
"tosaa." 


Sect.  646.  convoy)  in  order  to  join  convoy,  with  which  she  finally  sailed 
thence  after  the  day.  The  Court  held,  that  the  ship  had 
satisfied  her  warranty  by  sailing  from  Surinam  before  the 
day.  Lord  Ellenborough  intimated  that,  as  Surinam  was 
proved  to  have  been  the  ship's  final  port  of  loading,  the  case 
was  the  same  as  though  that  place  only  had  been  mentioned 
in  the  policy  as  the  terminus  a  quo,  and  one  of  the  special 
jury  stated  that  such  was  the  construction  imiversally  put 
upon  these  policies  in  the  City  of  London  (r). 

647.  La  all  cases  a  warranty  "  to  sail "  means  "  to  sail  on 
the  voyage  insured,"  and  nothing  can  amoimt  to  a  compliance 
with  this  warranty,  unless  on  or  before  the  day  the  ship  has 
broken  ground  in  a  state  of  perfect  fitness  and  preparation 
for  completing  her  sea  voyage  without  requiring  anything 
further  to  be  done,  and  with  the  intention  of  at  once  prose- 
cuting such  voyage. 

"  It  is  clear,"  says  Lord  Tenterden,  '*  that  a  warranty  to 
sail,  without  the  word  *  from,'  is  not  complied  with  by  the 
vessel's  raising  her  anchors,  getting  under  sail,  and  moving 
onwards,  unless  at  the  time  of  the  performance  of  these  acts 
she  has  everything  ready  for  the  performance  of  the  voyage, 
and  such  acts  are  done  at  the  commencement  of  it,  nothing 
remaining  to  be  done  afterwards"  («). 

The  following  cases  illustrate  this  rule : — 

A  policy  "at  and  from  Portneuf "  (a  place  on  the  St. 
Lawrence  about  thirty  miles  above  Quebec)  "  to  London  " 
contained  a  warranty  "to  sail  on  or  before  the  28th  of 
October " :  on  the  26th  of  October  the  ship  dropped  down 
the  river  from  Portneuf,  where  she  had  completed  her 
loading,  to  Quebec  (the  first  place  at  which  she  could  obtain 
her  clearances),  with  a  crew  which,  though  sufficient  for  the 
river  navigation,  was  not  so  for  her  sea  voyage  across  the 
Atlantic.    This  was  the  usual  mode  of  performing  voyages 


Ridsdale  v, 
Newnham. 


(r)  Wright  r.  Shiffner  (1809),   2 
Camp.  247  ;  8.  C,  11  East,  615. 


(«)  In  Lang  v.  Anderdon  (1824),  3 
B.  &  Or.  499.  See  also  Thompson  v. 
Gillespie  (1866),  6  £.  &  B.  209. 
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from  the  upper  parts  of  the  St.  Lawrence  (t).  She  arrived  Sect.  647. 
at  Quebec  on  the  evening  of  the  28th,  but  did  not  complete 
her  crew  nor  obtain  her  clearances  at  the  Quebec  custom- 
house till  the  29th,  and  did  not  actually  leave  the  port  of 
Quebec  till  the  30th :  this  was  held  not  to  be  a  compliance 
with  the  warranty  («). 

A  time  policy  was  effected,  subject  to  certain  rules,  one  of  Pittegrew 
which  provided  "  that  vessels  should  not  sail  to  certain  ports  *'  ^^^ 
of  British  North  America  from  ports  in  Ireland  after  the  1st 
of  September;"  and  another  (No.  9),  "that  the  time  of 
clearing  at  the  custom-house  should  be  deemed  the  time  of 
sailing,  provided  the  ship  were  then  ready  for  sea."  The 
plaintiff's  ship,  then  lying  in  the  Ballyshannon  river 
under  charter  to  sail  to  Miramichi,  in  New  Brunswick  (a  port 
within  the  terms  of  the  rule),  was  cleared  at  the  Sligo  custom- 
house on  the  29th  of  August :  at  that  time  she  had  on  board 
the  whole  of  her  stores  and  provisions,  but  only  fifteen  tons 
of  ballast  instead  of  fifty.  The  reason  for  this  was  to  enable 
her  to  cross  the  bar  of  the  river,  which  she  could  not  have 
done  with  a  greater  weight  of  ballast ;  boats,  however,  were 
on  the  morning  of  the  1st  of  September  waiting  outside  the 
bar  of  the  river  to  complete  the  ballasting  there,  and  this  they 
might  have  accomplished  before  dark  on  the  Ist.  On  that 
morning,  however,  the  ship  struck  twice  before  she  succeeded 
in  crossing  the  bar;  and  the  master,  on  getting  outside,  instead 
of  then  taking  in  his  ballast,  put  across  to  Killybegs,  on  the 
other  side  of  Donegal  Bay,  in  order  to  see  what  damage  the 
ship  had  sustained :  she  was  not  injured,  and  the  ballasting 
was  completed  at  Killybegs,  but  not  till  the  4th  of  Sep- 
tember, and  the  ship  did  not  finally  sail  till  the  8th.     The 

{t)  See  Bidsdale  r.  Shedden  (1814),  the  case  was  that  the  voyage  did  not 

4  Camp.  108.  commence  tiU  the  ressel  left  Quebec 

(m)  Ridsdale  r.  Newnham  (1815),  But  it  is  dear  that  the  voyage  ooyered 

4  Camp.  Ill ;  /9.  C,  3  M.  &  S.  456.  by  the  policy  included  the  passage 

See,  as  to  this  case,  the  remarks  of  down  the  river  from  Portneuf .     It  is 

WOles,  J.,  in  Bouillon  v,  Lnpton  not  easy  to  reconcile  the  decision  with 

(1863),  33  L.  J.  C.  P.  37,  43,  where  the  principle  laid  down  in  Bouillon 

it  Is  stftted  that  the  ratio  decidendi  of  i;.  Lupton.    Bee  post,  s.  648. 
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Sect.  647.    Court  on  these  facts  held,  first,  that  the  warranty  not  to  sail 
after  the  Ist  of  September  had  not  been  complied  with ;  and, 
secondly,  that  the  ship,  at  the  time  she  cleared  out  at  Sligo, 
was  not  ready  for  sea  (x). 
Graham  v.  In  the  next  case  on  this  subject  the  policy  was  also  on 

time,  and  the  ship  was  "  warranted  not  to  sail  foreign  "  after 
the  time  limited  in  certain  club  rules.  She  was  bound  for 
the  Bay  of  Fimdy,  from  Dublin,  and  the  last  day  for  sailing, 
by  the  club  rules,  was  the  1st  of  September  ;  by  another  rule 
(No.  9)  it  was  declared  that  the  time  of  clearing  at  the  custom- 
house should  be  deemed  the  time  of  sailing,  provided  the 
ship  was  then  ready  for  sea.  On  the  31st  of  August  the 
ship,  then  lying  in  St.  George's  Dock,  Dublin,  was  cleared 
out  at  the  Dublin  custom-house :  at  that  time,  although  all 
her  crew  were  engaged,  she  had  not  on  board  a  sufficient 
complement  of  men  for  the  sea  voyage.  Early  in  the  morn- 
ing of  the  1st  of  September  the  ship,  with  the  same  incom- 
petent crew  oh  board,  dropped  down  the  river  lifEey  to  the 
Pigeon  Hole,  a  place  within  the  Port  of  Dublin,  where  she  lay 
at  anchor  the  rest  of  that  day.  In  the  course  of  that  day  the 
whole  crew  came  on  board ;  but,  the  wind  being  unfavourable, 
the  ship  did  not  sail  from  the  Pigeon  Hole  and  quit  the  Port 
of  Dublin  till  the  morning  of  the  2nd  of  September. 

Upon  this  state  of  facts  the  Court  held,  first,  that  the 
warranty  not  to  sail  after  the  1st  of  September  was  not  satis- 
fied, because  on  that  day,  after  arriving  at  the  Pigeon  Hole, 
the  ship  remained  stationary  and  did  not  proceed  to  sea ; 
secondly,  supposing  the  9th  rule  to  be  incorporated  by 
reference  into  the  policy,  that  the  ship  was  not  ready  for  sea 
on  the  31st  of  August,  when  she  cleared  at  the  custom-house, 
as  she  had  not  then  a  full  crew  on  board  (y). 

(x)  Bttegrew  r.  Fringle  (1832),  3  &  Ad.  1011.    With  regard  to  the 

B.  &  Ad.  514.  It  is  doubtful  whether  coustruotion  of  the  ninth  rule,  **The 

this  case  is  not  open  to  the  same  time  of  clearing  at  the  custom-house 

criticism  as  that  which  the  editors  to  be  deemed  the  time  of  sailing, 

have  ventured  to  apply  to  Bidsdale  proyided  the  ship  is  then  ready  for 

r.  Newnham,  supra,  sea,"  the  whole  Court,  with  the  ex- 

(y)  Graham  r.  Barras  (1834),  5  B.  oeption  of  Littledale,  J.,  held,  that 


Digitized  by 


Google 


CHAP,  in.]  TIME  OP  SAILING.  747 

648.  When,  however,  a  voyage  coxisists  of  difEerent  parts,    Sect.  648. 
suoh  as  a  river  and  a  sea  voyage,  and  the  usual  course  of  Warranty 

•     i.-       •    -t         «4f  ^i.  vl   A-a         4.  •       "to8aU"on 

navigation  is  to  perform  them  with  different  crews  or  equip-  a  royage  in 

ments,  the  warranty  only  requires  the  vefesel  to  sail  on  the  ^'^fi^ 

earlier  stage  in  the  condition  in  which  that  part  of  the  voyage 

is  usually  performed. 

A  ship,  warranted  to  sail  on  a  voyage  from  Lyons  to  Galatz 

on  or  before  the  loth  of  August,  left  Lyons  on  the  24th  of 

July  folly  equipped  for  her  river  voyage,  but  with  only  a 

river  captain  and  crew,  and  without  her  masts,  anchors,  and 

other  parts  of  her  tackle  necessary  for  the  sea  voyage ;  this 

being  the  usual  course  of  navigation.     She  took  on  board  her 

sea  captain  and  some  of  her  sea  crew  at  Aries,  and  completed 

her  crew  and  equipment  at  Marseilles,  whence  she  sailed  on 

the  23rd  of  August    The  Court  of  Common  Pleas  held  that 

she  had  complied  with  the  warranty  (2). 

649.  If  the  ship  had  broken  groimd  on  her  sea  voyage.  Involuntary 
and  once  got  fairly  under  sail  for  her  place  of  destination,  on  after  the  sea 
or  before  the  day  limited  in  the  warranty,  though  she  may  b^JJ^iJ*^ 
have  gone  ever  so  little  a  way,  and  she  afterwards  put  back  ^^  ®^®<^*- 
from  stress  of  weather,  or  apprehension  of  an  enemy  in  sight, 

or  be  stopped  by  an  embargo,  or  be  in  any  way  afterwards 
detained,  yet,  as  there  was  a  beginning  to  sail  on  the  voyage 
insured,  on  or  before  the  day,  the  wajrranty  will  be  held  to 
have  been  complied  with  (a). 

660.  The  ship  need  not  proceed  to  any  distance  on  her  sea  The  ship 
voyage  in  order  to  comply  with  a  general  warranty  to  sail ;  SSken*^^ 
yet  she  must  have  actually  quitted  her  moorings  and  broken  k^^^^. 
groimd  so  as  to  have  bond  fide  commenced  such  voyage  on  or 
before  the  specified  day. 

Li  a  policy  on  sugars  "  at  and  from  Tobago  to  London,"  Nelaon  v. 

Salvador. 

the  word  "  then  "  mnst  be  referred  W  I*©'  I^^d  Mansfield,  in  Bond  v, 

to  the  time  of  clearing.  Nntt  (1777),  2  Cowp.  607.    And  see 

*  Thellnsson   r.  Fergusson  (1780),   1 

(t)  Bouillon  v,  Lupton  (1868).  33  p^^^^  3^^^  ^^  .^  ^01 .  j^^^  ^ 

L.  J.  0.  P.  37.  Harris  (1780),  1  Dougl.  367. 
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Sect.  660. 


There  must 
be  a  hondjide 
commence- 
ment  of  the 
voyage. 


Cookrane  r. 
Fisher. 


there  waa  a  warranty  that  the  ship  ehonld  sail  on  or  before 
the  10th  of  August :  the  ship  took  out  her  clearances  for 
London,  on  the  voyage  insured,  on  the  9th  of  August ;  and 
on  the  10th  had  finally  completed  her  loading  and  got  her 
passengers  on  board.  The  ship  was  at  that  time  moored  in 
Tobago  Bay  with  a  bower  anchor  and  a  stream  anchor,  and 
there  was  no  impediment  to  her  sailing  but  the  wind.  The 
stream  anchor  W6W,  in  fact,  raised  that  day ;  some  of  the  sails 
were  set,  and  the  vessel  moved  forward  about  thirty  fathoms 
by  heaving  in  that  quantity  of  the  cable  of  the  bower  anchor: 
when,  however,  they  were  about  to  heave  the  bower  anchor 
the  captain  obseiTed  so  heavy  a  swell  setting  into  the  bay 
that  he  desisted,  being  fearful,  if  he  departed  that  day,  that 
he  should  be  lost  in  getting  out.  Next  morning,  the  11th, 
she  got  imder  weigh,  and  finally  left  the  port,  having  had  no 
communication  with  the  shore  after  the  morning  of  the  10th. 
Lord  Tenterden  held  that  this  was  not  a  compliance  with 
the  warranty  (J). 

651.  Not  only  must  the  ship  be  actually  moved  from  her 
moorings  on  the  day  named,  but  this  must  be  done  with  the 
bond  fde  intention  of  forthwith  prosecuting  the  voyage,  and 
not  merely  and  solely  for  the  sake  of  complying  with  the 
warranty. 

A  time  policy  contained  a  warranty  that  the  ship  should 
not  sail  for  British  North  America  after  the  16th  of  August. 
On  that  day  the  ship  was  lying  in  a  dock  in  Dublin  Harbour, 
bound  for  Quebec,  and  it  was  impossible  from  the  state  of 
the  wind  to  go  to  sea ;  but  the  vessel  was  hauled  out  of 
dock  and  warped  down  the  river  about  half  a  mile  towards 
the  mouth  of  the  harbour.  At  the  time  when  the  vessel  was 
thus  moved  the  master  and  crew  knew  that  it  W£is  impossible 
to  get  to  sea  on  that  day.  It  was  held,  that  if  the  master*s 
intention  in  moving  the  vessel  was  solely  to  comply  with  the 
warranty,  his  proceeding  was  not  a  compliance  therewith ; 
but  that  if  his  intention  was  to  put  his  vessel  in  a  more 

(b)  Nelson  v.  Salvador  (1S29),  Mood.  &  Malk.  309 ;  S.  C,  Dans.  &  U.  219. 
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&yourable  situation  for  the  prosecution  of  the  voyage,  the    Sect.  651. 
warranty  was  satisfied,  even  though  the  intention  to  comply 
therewith  was  part  of  his  motive  for  moving  the  vessel.    As 
the  jury  had  not  found  what  the  captain's  intention  in  fact 
was,  the  Court  ordered  a  new  trial  on  this  point  (c). 

On  the  new  trial  the  jury  found  that  the  master  and  crew 
intended  to  put  themselves  in  a  better  position  for  the  pro- 
secution of  the  voyage,  and  not  merely  to  fulfil  the  warranty; 
at  the  same  time  they  found,  that  at  the  time  when  the  ship 
quitted  the  dock  they  knew  it  was  impossible  to  go  to  sea 
that  day.  On  this  verdict  the  Court  of  Exchequer  gave 
judgment  for  the  plaintifE ;  and  the  Court  of  Error  confirmed 
their  judgment,  on  the  ground  "  that  the  facts  clearly  showed 
that  the  ship  was  in  the  prosecution  of  her  voyage  on  the  loth 
of  August,  having  on  that  day  made  a  movement,  though 
in  the  river,  for  the  purpose  of  proceeding  to  sea,  and  over 
the  sea  to  North  America  {d). 

Similarly  when  the  warranty  is  that  the  ship  shall  not  sail  Sea  Im.  Co. 
before  a  certain  day,  and  she  quits  her  moorings  before  that 
day  in  a  state  of  readiness  for  the  voyage,  the  question 
whether  the  warranty  has  been  broken  depends  on  the 
purpose  for  which  she  was  moved.  Thus,  where  a  policy 
was  on  goods  in  ships  "  sailing  on  or  after  the  1st  of  March," 
and  the  ship,  being  cleared  and  ready  for  sea,  was  moved 
500  yards  away  from  her  loading  berth  at  a  late  hour  on  the 
29th  of  February,  the  master's  only  object  being  to  keep  his 
crew  on  board  for  an  early  start  on  the  1st,  the  Court  of 
Appeal  held  that  the  ship  had  not  sailed  before  the  1st  of 
March  (e). 

662.  We  proceed  now  to  notice  those  cases  which  have  Warranty 
been  decided  on  warranties  "  to  depart "  and  "  to  sail  from." 
Under  a  policy  "  lost  or  not  lost,  at  and  fi'om  Memel  to  Moir  v. 

Boyal  Exoh. 
Ab8.  Co. 

W  Cookrane  v,  Fisher  (1834),  2  Cr.       (1835),  1  Cr.  M.  &  R.  809 ;  S,  C,  6 

&  M.  581 ;  &  C,  4  Tyr.  424.  '^*  tf  ^-  ^       ^  «,  r,  ono-. 

'  „  ,        .  W  Sea  Ins.  Co.  v.  Blogg,  [1898] 

(rf)  Cookraae  v.  Fisher,  in  error      2  Q.  B.  898  C.  A. 
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EXPRESS  WARRANTIES. 


[part  n. 


Sect.  652.  her  port  of  discharge  in  England,  warranted  to  depart  on  or 
before  the  15th  of  September,"  the  "Neptunus,"  having 
completed  her  loading  and  cleared  at  the  custom-house  of 
Memel  on  the  9th  of  September,  in  a  state  of  perfect  readi- 
ness for  her  voyage,  hove  up  her  anchor  and  dropped  down 
the  river  with  the  intention  of  at  once  proceeding  to  sea;  a 
change  of  wind,  however,  obliged  her  to  lie  at  a  place  in  the 
river,  still  within  the  limits  of  the  Port  of  Memel,  until  the 
21st,  when  she  finally  got  to  sea.  Lord  EUenborough,  at  the 
trial,  although  he  admitted  that  the  ship  had  sailed  within 
the  meaning  of  a  general  warranty  "  to  sail,"  wheu  she  first 
broke  groimd  on  the  homeward  voyage,  yet  held  that  a 
warranty  "  to  depart "  required  a  different  construction. 
"  The  intention  of  the  insurers  must  have  been,"  said  his 
Lordship,  "  that  the  ship  should  be  out  of  the  Port  of  Memel 
and  at  sea  by  the  given  day;  but  she  was  still  in  the  port, 
and  therefore  the  warranty. was  not  complied  with"(/). 
The  Court  of  King's  Bench  supported  this  ruling  (g) ;  and 
in  another  action  on  the  same  policy,  in  the  Court  of  Common 
Pleas,  the  \manimous  judgment  of  that  Court  was  given  the 
same  way  (A). 

653.  It  would  seem  that  a  warranty  "  to  sail  from "  a 
named  place  must  have  precisely  the  same  meaning  as  a 
warranty  "to  depart."  In  the  following  case  this  was 
admitted,  the  only  question  being  as  to  what  in  mercantile 
usage  were  the  limits  of  the  port  of  departure  with  reference 
to  ships  of  the  burden  of  that  insured. 

A  policy  was  effected  on  goods  "  by  ship  or  ships  "  at  and 
from  Demerara  to  London,  warranted  to  sail  from  Demerara 
on  or  before  the  1st  of  August.  Goods  under  this  policy 
were  shipped  on  board  a  vessel  of  small  burden,  then  lying 
in  the  river  of  Demerara,  opposite  the  town,  such  being  the 
proper  usual  place  of  loading  and  clearing  out  for  ships  of 


Warranty 

**toBail 

from." 


Langf. 
Anderdon. 


(/)  Moir  V.  Rojal  Exoh.  Aas.  Co. 
(1814),  4  Oamp.  84. 
{jgi)  8.  a  (1815),  3  M.  &  S.  461. 


(A)  S,  C.  (1816),  6  Taunt.  240,  and 
1  Harah.  R.  570. 
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her  tonnage.  On  the  Ist  of  August  the  ship  had  loaded,  Sect.  668. 
cleared,  unmoored  and  dropped  down  the  river  to  a  place  - 
beyond  its  mouth.  It  appeared  that  although  ships  of  small 
burden  always  load  and  clear  out  as  and  where  this  ship  had 
done  so,  yet  large  vessels  only  take  in  part  of  their  cargo 
there,  and  do  not  complete  their  loading  or  obtsdn  their 
dearanoes  until  they  get  on  the  outside  of  a  shoal  which 
commences  about  three  miles  beyond  the  river  mouth.  The 
ship  in  question  did  not  get  to  the  outside  of  this  shoal  till 
the  3rd  of  August,  soon  after  which  she  was  lost.  Abbott, 
C.  J.,  and  the  Court  of  King's  Bench  held,  upon  this 
evidence,  that  as  the  ship  on  which  the  goods  were  actually 
loaded  had  dropped  down  the  river  beyond  its  mouth  on  the 
1st  of  August,  nofhing  further  being  then  required  to  be 
done  by  a  ship  of  her  size  before  proceeding  on  her  sea 
voyage,  she  must  be  considered  as  having  "sailed  from 
Demerara "  on  that  day,  within  the  meaning  of  the 
warranty  (t). 

If,  indeed,  this  had  been  the  case  of  a  large  vessel,  which 
would  have  been  obliged,  after  dropping  down  the  river  on 
the  1st  of  August,  to  take  in  a  further  part  of  her  cargo 
and  obtain  her  clearances  outside  the  shoal,  his  Lord- 
ship held  that  she  would  not  only  not  have  "sailed  from 
Demerara  "  within  the  meaning  of  this  warranty,  but  she 
would  not  even  "  have  sailed  "  within  the  meaning  of  a 
general  warranty  "  to  sail "  on  or  before  the  1st  of  August. 

On  an  insurance  on  ship  "at  and  from  New  York  to  Baineev. 
Quebec,  during  her  stay  there,  and  thence  to  the  United 
Kingdom,  the  said  ship  being  warranted  to  sail  from  Quebec 
on  or  before  the  1st  of  November,''  the  Court  held,  that  the 
underwriters  were  liable  for  the  loss  of  the  ship  while  on  the 
voyage  between  New  York  and  Quebec,  after  the  1st  of 
November :  they  held,  in  fact,  that  the  warranty  only  applied 
to  the  part  of  the  voyage  between  Quebec  and  England, 
not  to  the  part  between  New  York  and  Quebec  (k). 

(i)  Lang  9.  Anderdon  (1824),  3  B.  (k)  Baines  v.  Holland  (1866),  10 

ft  Cr.  496.  Exoh.  802  ;  24  L.  J.  Exoh.  204. 

VOL.  II.  3  c 
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EXPRESS  WABRANTIES. 


[part  n. 


Beet.  664. 

Warranty  to 
sail  with 
convoy. 


Warranty  of 
nentralily. 


Its  form. 


664.  In  order  to  avoid  running  a  dangerous,  risk  in  time 
of  general  war,  it  was  very  usual,  while  the  state  of  war 
continued,  to  insert  an  express  warranty  in  the  policy,  that 
the  ship  should  sail  or  depart  with  convoy.  This,  like  every 
other  express  warranty,  was  held  to  require  a  strict  and 
literal  compliance. 

It  does  not  appear  necessary  to  state  in  detail  the  cases 
decided  on  the  extinct  Convoy  Acts:  the  following  is  an 
enumeration  of  the  five  requisites  established,  by  the 
authority  of  these  cases,  as  being  essential  to  a  sailing  with 
convoy : — (1)  It  must  be  with  the  regular  convoy  appointed 
by  government  (/) ;  (2)  from  the  place  of  rendezvous 
appointed  by  government  (fw) ;  (3)  it  must  be  convoy  for 
the  voyage  (n) ;  (4)  the  ship  insured  must  have  sailing 
instructions  (o) ;  (6)  she  must  depart  with  convoy,  and 
continue  with  it  till  the  end  of  the  voyage  unless  separated 
by  necessity  (p). 

666.  During  the  maritime  wars  that  grew  out  of  the 
French  Eevolution,  it  became  important  for  underwriters  to 
ascertain  whether  the  ship  or  goods  insured  were  liable  to 
hostile  capture ;  and  to  avoid  this  risk  it  came  to  be  custo- 
mary, where  the  assured  wished  to  insure  his  property  as 
neutral,  for  the  imderwriters  to  require  him  to  warrant  his 
ship  or  goods  to  be  neutral  property.  This  was  usually 
effected  by  inserting  in  the  policy  the  words  "warranted 
neutral,"  or  "warranted  neutral  property;"  or  sometimes, 
without  any  formal  clause  of  warranty,  by  describing  the 


(I)  Hibbert  v.  Pigou  (1783),  2 
Park,  694,  700. 

(m)  Oordon  i;.  Morley  (1780),  2 
Str.  1265 ;  Warwick  p.  Scott  (1814), 
4  Camp.  62. 

(n)  It  is,  howeyer,  no  breach  of  the 
warranty,  when  convoy  is  appointed 
for  part  only  of  the  yoyage,  for  the 
ship  to  pursue  the  remainder  of  the 
voyage  alone:  D'Egoinof.  Bewicke 
(1796),  2  H.  Bl.  661. 


(o)  If,  however,  she  has  put  herself 
under  convoy,  and  the  master  ciinnot 
obtain  orders,  the  warranty  is  not 
broken :  Vardon  v.  Wibnot  (1744),  2 
Park,  696,  n. ;  Victorin  r.  Cleeve 
(1779),  2  Str.  1250;  Webb  v,  Thomp- 
son (1797),  1  B.  &  P.  6 ;  Anderson  v. 
Pitcher  (1800),  2  B.  &  P.  164. 

(p)  LiUy  V.  Ewer  (1779),  1  Dongl. 
72;  Jefferey  v.  Legendra  (1691),  3 
Lev.  820 ;  Garth.  216 ;  2  Park,  707. 
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ship  or  goods  as  of  a  neutral  nation,  as,  "  an  American  ship/*    Sect.  65fl. 
"  a  Dane,"  "  a  Swedish  brig,"  &o.,  which,  as  we  have  already 
seen,  was  held  to  have  the  same  effect  as  any  formal  warranty 
of  neutrality  (q). 

666.  The  meaning  of  a  warranty  of  neutrality  is  not  only  Meaning  of 
that  the  ship  or  goods  are  neutral-owned  at  the  time  the  of  neutraUtj. 
policy  is  effected,  but  that,  as  far  as  depends  on  the  conduct 
of  the  assured  or  his  agents,  they  shall  be  neutral  for  the 
purpose  of  being  protected  on  the  voyage;  and  therefore 
that  the  ship  shall  be  navigated  according  to  the  law  of 
nations,  and  also  be  furnished  with  all  the  documents  and 
papers  which  are  the  evidences  of  neutrality,  and  of  her 
observance  of  the  regulations  of  those  international  treaties 
to  which  she  is  boimd  to  conform  (r). 

If,  therefore,  when  the  policy  was  effected,  the  ship  or  goods  Instances 
were  not  owned  by  persons  either,  politically  speaking,  the  ^ 
subjects  of  a  neutral  country  or  having  the  commercial 
character  of  subjects  of  such  coimtry,  or  if  the  ship  were  not 
at  that  time  properly  documented  as  a  neutral  ship,  this  is 
a  breach  ab  initio  of  the  warranty  of  neutrality  («)  :  so  abo  if, 
in  the  course  of  the  voyage,  the  ship  violate  the  laws  of 
blockade,  or  resist  the  right  of  search,  or  in  any  other  way 
conduct  herself  illegally  as  a  neutral  ship  so  as  to  forfeit 
her  character  of  neutrality,  this  is  equally  a  breach  of 
warranty  which  frees  the  linderwriter  from  all  liability  on 
the  policy. 

The  warranty  of  neutrality,  however,  only  means  "  that  Assured  does 

,  -        .  not  warrant 

things  beyond  the  control  of  the  assured  stand  so  at  the  time,  anythinff 
not  that  they  shall  continue  so : "  if,  for  instance,  at  the  time  o^^roi  after 
the  policy  is  made  the  property  warranted  neutral  be  really  J|^j^^ 
owned  by  neutrals,  it  will  be  no  breach  of  warranty  if  these 
parties  become  belligerents  by  the  subsequent  breaking  out 


(^)  Baring r.  Glaggett  (1802),  3  B.  (r)  1  MarahaU,  Ins.  410;  1  PhilHpe, 

&  P.  201 ;    Lothian  v.  Henderson  Ins.  s.  788. 

(1803),  ibid.  499 ;  Baring  v,  Christie  («)  Baring  r.  Claggett  (1802),  3  B. 

(1804),  6  East,  398.  &  P.  201. 

3c2 
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EXPRESS  WARRANTIES. 


[part  n. 


Sect.  666,  of  hostilities  between  the  state  of  which  they  are  subjects  and 
another  state.  The  assured  warrants  that  the  ship  and  cargo 
are  nentral  when  the  policy  is  effected ;  he  does  not  warrant 
that  they  shall  contmue  so  at  all  events  daring  the  whole 
period  of  the  risk.  The  risk  of  future  war  is  undertaken  by 
the  underwriter  on  every  policy  (^).  In  fact,  the  assured 
only  pledges  himself  that  the  neutrality  of  the  ship  during 
the  risk  shall  not  be  forfeited  by  any  acts  or  omissions  of 
himself  and  his  agents  {u) ;  he  does  not  and  cannot  stipiilate  for 
the  continuance  of  a  state  of  neutrality  over  which  he  himself 
has  no  control. 


Breaches  of 
the  warranty 
by  want  of 
neatral 
ownership. 


Domioiland 
trading  in 
a  neatral 
conntrj 
constitute 
neutrality  for 
commercial 
purposes. 


Tabbs  V. 
Bendelack. 


667.  All  property  warranted  neutral  must  be  at  the  oom- 
meacement  of  the  risk,  and,  as  far  as  depends  on  the  assured 
or  his  agents,  must  continue  to  be  till  the  end  of  it,  neutral- 
owned — ^that  is,  must  belong  to  those  who  either  by  birth  or 
domicil  are  for  commercial  purposes  neutrals  (er). 

As  we  have  elsewhere  (x)  discussed  the  question  as  to  what 
constitutes  neutrality  for  commercial  purposes,  it  will  be  suffi- 
cient in  this  place  shortly  to  recapitulate  the  principal  points 
as  to  neutral  ownership. 

The  great  principle  is,  that  all  men  take  their  commercial 
character  from  the  place  of  their  domicil.  "  All  persons  who 
reside  and  carry  on  business  in  a  country,  reaping  the  advan- 
tages of  its  trade  and  contributing  to  its  well-being,  must,  for 
the  purposes  of  trade,  be  considered  as  belonging  to  that 
country"  (y). 

Thus,  where  a  ship  "warranted  American"  belonged  at 
the  time  the  policy  was  effected  to  a  man  who,  though  a 
native-bom  American,  had  married  an  Englishwoman,  settled, 


{t)  Eden  v,  Parkinson  (1781),  2 
Dougl.  732  (a),  the  8,  P.  was  ruled 
in  Saioucci  v.  Johnson  (1786),  1  Park, 
169;  2  Park,  716,  and  confirmed  in 
Tyuon  v.  Gumey  (1789),  3  T.  R.  477. 
It  would,  however,  be  open  to  an 
underwriter,  on  the  facts  of  Eden  v, 
Parkinson,  to  resist  the  claim,  not  on 
the  gn'ound  of  any  breach  of  the 
warranty  of  neutrality,  but  because 
the  insurance  was  on  enemy's  pro- 


pe] 

(m)  Cf.  Trinder  v,  Thames,  &c. 
Ins.  Co.,  [1898]  2  Q.  B.  114,  as  to 
the  acts  of  the  shipowner  and  his 
servants,  when  there  is  no  express 
warranty. 

(w)  Woolmer  v,  Muilman  (1763), 
1  W.  Bl.  427  ;  8.  C,  3  Burr.  1419. 

S)  See  Part  I.  Chap.  V. 
)  Per  Lord  Kenyon  in  Tabbs  v. 
Bendelack  (1801),  4  Esp.  109. 
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and  was  carrying  on  business  in  England,  where  for  the  last  Sect.  657. 
year  he  had  resided  with  his  family  without  quitting  it ;  the 
Court  held  that  this  ship,  though  documented  as  an  American, 
was  not  in  fact  an  American-owned  ship  within  the  true 
meaning  of  the  warranty,  or  so  as  to  be  protected  by  the 
American  flag  (s). 

On  the  other  hand,  property  belonging  to  the  bom  subject 
of  a  belligerent  state  will  be  considered  as  neutral-owned, 
within  the  meaning  of  a  warranty  of  neutrality,  if  its  owner 
be  residing  and  carrying  on  his  trade  in  the  neutral  state  at 
the  time  the  policy  was  effected  (a). 

It  has  been  solemnly  decided,  however,  in  the  United  Immigration 
States,  and  no  doubt  woidd  be  so  held  in  this  ooimtry,  that  a 
man  cannot  acquire  a  neutral  character  for  the  purposes  of 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property,  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  oouatry,  flagrante  bello  (b). 

668.  Wherever  a  man  may  reside  and  whatever  political  Property  oon- 
character  he  may  have  by  birth,  whether  enemy,  neutral  or  eetabliahment 
ally,  yet  if  during  war-time  he  keeps  up  a  commercial  estab-  ^^w;  ^ 
lishment  in  a  hostile  country  either  alone  or  in  partnership, 
all  property  connected  with  such  commercial  establishment  is 
liable  to  hostile  capture,  and  therefore  not  neutral  within  the 
meaning  of  a  warranty  of  neutraliiy  (o). 

If,  however,  he  who   carries  on    business    both  in  the 

(s)  Tabbs  v,  Bendelaok  (ISOl),  4  245 ;  M'GoimeU  9.  Hector  (1802),  3 

Ei^.207;  ^.  a,  3  B.  &  P.  207,  n.   A  B.  &  P.  113;   The  Emanuel,  1  C. 

strong  case,  as  it  appeared  that  the  Rob.  249  ;  The  Abo  (1854),  Spinks' 

pUiniaff  had  an  animw  revertendi  to  Prize  Gases,  42,  44. 

Amerioa  in  that  very  ship  on  the  (b)  The  Dos  Hermanos  (1817),  2 

termination  of  her  then  Toyage.  See  Wheaton,  76. 

alBo  Wilson  v.  Marryatt  (1798),  8  (e)  TheVigilantia (1798),  1  C.Rob. 

T.    R.    31 ;    M'Connell   tr.    Hector  1 ;  The  Susa  (1799),  2  C.  Rob.  261 ; 

(1802),  8  B.  &  P.  113 ;  The  Indian  The  Portland  (1800),  3  C.  Rob.  41. 

Chief  (1801),  3  C.  Rob.   12;    The  The  role  is  the  same  in  the  United 

Anna  Catherina  (1802),  4  C.  Rob.  States;  see  The  San  Jose  Indiano 

107;  The  President  (1804),  5  C.Rob.  (1814),   2  Gallison's    R.   268;    The 

277.  Antonia  Johanna  (1816),  1  Wheaton, 

(a)  The  Postilion,  Hay  &  Harriott,  159, 
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Property 
not  whdly 
neutral- 
owned. 


Property  in 
transit  to  a 
belligerent 
country. 


belligerent  and  in  the  neutral  country  resides  in  the  latter, 
then,  whatever  may  be  his  national  character  by  birth,  his 
properly  connected  with  his  trading  establishment  in  the 
neutral  country  will  be  neutral  for  the  purposes  of  protection 
against  hostile  capture,  and  therefore  within  the  meaning  of 
the  warranty  {d). 

It  has  been  decided  in  the  United  States,  and  apparently 
on  soimd  principles  of  law,  that  under  a  warranly  of 
neutrality  the  property  must  be  wholly  owned  by  neutrals, 
and  therefore,  if  a  belligerent  be  interested  in  any  part 
thereof,  though  merely  as  cestui  que  trusty  this  falsifies  the 
warranty  (e). 

It  is  not,  however,  requisite  that  the  whole  cargo  should  be 
neutral-owned,  unless  it  be  all  protected  by  the  policy  which 
contains  the  warranty  of  neutrality  (/). 

669.  If  the  property  which  is  the  subject  of  the  insurance 
be  in  transitu  or  in  course  of  consignment  from  a  vendor  to 
a  vendee,  it  is  not  enough,  in  order  to  satisfy  a  warranty  of 
neutrality,  that  the  property  be  neutral-owned  at  the  com- 
mencement of  the  transit ;  for  if  it  be  consigned  by  neutral 
owners  to  a  hostile  destination  in  pursuance  of  a  contract 
made  during  war,  it  is  liable  to  hostile  capture  while  in 
transit.  The  English  rule  is,  that  neutral  property  going  to 
be  delivered  in  the  belligerent  country,  and  under  a  contract 
to  become  the  property  of  the  belligerent  immediately  on 
arrival,  is  to  be  considered  as  belligerent  property  unless  the 
contract  was  made  in  time  of  peace  and  without  any  contem- 
plation of  war  (^). 


(rf)  The  Portland  (1800),  3  C.  Rob. 
41 ;  The  Herman  (1802),  4  0.  Rob. 
228 ;  The  Jonge  Elassina  (1804),  6 
C.  Rob.  297. 

(e)  Murray  r.  United  Ins.  Co. 
(1801),  2  Johnson's  Gases,  168,  oited 
I  Phillips,  s.  790 ;  and  see  also  Gal- 
breath  9.  Qraoy  (1805),  1  Washington 
G.  G.  R.  219 ;  1  Phillips,  s.  788. 


(/)  Barker  r.  Blakes  (1808),  9 
East,  283.  See  6^.  P.  in  Liyingston 
V.  Maryland  Ins.  Go.  (1810),  6  Granoh, 
274,  and  Bayard  v,  Massaohnsetta 
Fire  and  Mar.  Ins.  Go.  (1826),  4 
Mason,  256  ;  1  PhiUips,  s.  789. 

iff)  The  Sally  (1795),  3  G.  Rob. 
300,  n.;  The  Vrow  Margarethft 
(1799),  1  G.  Rob.  336;  The  Jan 
Frederick  (1804),  5  G.  Rob.  128. 
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It  was  held  to  make  no  difference  that  it  was  agreed  Beet.  659. 
hetween  the  neutral  oonsignor  and  the  belligerent  consignee 
that  the  goods  shall  be  at  the  risk  of  the  .former  until 
delivered  (A).  Such  agreements  were  held  to  be  fraudulent, 
as,  if  they  oould  operate,  they  would  cover  all  belligerent 
property  while  at  sea,  since  the  risk  of  capture  would  be  laid 
alternately  on  the  consignor  or  consignee  according  as  the 
one  or  other  happened  to  be  neutral  (»). 

On  the  other  hand,  it  has  been  also  held,  though  in  apparent  Gk>od8  in 
inconsistency  with  the  principle  of  the  last  rule,  that  goods  Jb^^erent 
which  are  hostile  owned  at  the  commencement  of  the  transit  ooaii*»7. 
do  not  acquire  a  neutral  character  by  a  neutral  destination ; 
the  principle  assumed  in  this  case  being  that  property  which 
has  a  hostile  character  at  the  commencement  of  the  risk 
cannot  change  that  character  while  it  is  in  transitu  so  as  to 
protect  it  from  capture  (k). 

The  rule,  in  short,  was,  that  if  either  neutral  goods  were 
shipped  with  a  hostile  destination,  or  hostile  goods  with  a 
neutral  destination,  by  virtue  of  any  contract  made  during 
war,  both  alike  were,  by  the  law  of  nations,  as  understood  in 
this  coimtry  before  the  Declaration  of  1856,  liable  to  hostile 
capture,  and  neither,  therefore,  were  neutral  within  the  mean- 
ing of  a  warranty  of  neutrality. 

660.  II  was  also  held,  that  if  property  warranted  neutral  Want  of 
consisted  of  colonial  produce,  it  must  be  either  of  neutral  o^^i^. 
origin,  or  last  shipped  for  its  destination  from  a  neutral  port.  Colonial 


The  produce  of  a  belligerent  colony,  though  owned  by  a 
neutral,  was  thus  liable  to  hostile  capture  (/) ;  and  the  same 

(A)  The  Atlas  (1801),  3  C.  Rob.  Phillipe  lays  down  the  law  as  in  the 

299.  text,  merely  stating  this  case,  by  the 

(t)  The  Conrts  in  New  York  dis-  way,  as  existing :  I  Phillips,  ss.  260, 

sent  from  this  rule  altogether,  and  791. 

their  Jndgee  have  declared  it  to  be  {k)  The  Sally  (1796),  3  C.  Rob. 

rather  *•  a  rule  of  poHtioal  expediency  300,  n. ;  The  Atlas  (1801),  ihid,  299 ; 


prodnce. 


The  Anna  Catherina(1802),  4  C.  Rob. 


than   of   international   law " :    De 

Wolfl  p.  New  York  Firemen's  Ins/ 

Co.  (1822),  20  Johnson,  R.  214;  8.  0.,      *"''  ^^^• 

in  error  (1823),  2  Cowen's  R.  66.    It  W  The  Phoenix  (1803),  6  0.  Rob. 

shoold    be    stated,   however,    that      20 ;  per  Lord  StoweU,  iM,  167. 
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Sect.  660.   consequence  followed  when  it  was  contracted  for  by  a  neutral 
before,  but  in  contemplation  of,  war  {m) ;  but  when  the  pro- 
duce was  delivered  before  War,  not  having  been  contracted 
for  in  contemplation  thereof,  it  was  held  to  be  neutral  (w). 
Colonial  If    however,  the  produce  was  owned  by  neutxals,  and 

produoe  , 

ahipped  from   exported  from  the  hostile  colony  to  a  neutral  country,  it  was 
pJrt.**  deemed  neutral  during  its  subsequent  transit  upon  re-export- 

ation, even  to  the  mother  country. 

The  question  in  such  cases  always  was,  whether  there  had 
been  a  bo)id  fide  importation  into  the  neutral  country,  or 
whether  the  whole  transportation  from  the  colony  to  the 
mother  country  was  one  entire  voyage.  If  such  produoe 
had  been  brought  into  the  ports  of  a  neutral  coimtry  and 
there  transhipped  immediately  on  arrival,  without  being 
landed ;  this,  especially  in  the  absence  of  any  distinct  proof 
as  to  the  hostile  origin  of  such  produce,  was  held  enough  to 
satisfy  a  warranty  of  neutrality  (o).  So,  also,  landing  the 
produoe  and  paying  the  duties  upon  it  at  the  neutral  port 
previous  to  its  transhipment  to  the  mother  country,  was  held 
sufficient  to  legalize  the  transaction  {p) ;  but  merely  touching 
with  such  produce  at  the  neutral  port,  and  there  paying  a 
nominal  duty,  was  not  enough  {q). 


"Want  of 
proper  doca- 
ments  and 
proofs  of 
neutrality. 


661.  In  order  to  be  neutral  within  the  meaning  of  the 
warranty,  so  as  to  be  protected  against  hostile  capture,  the 
ship  must  be  furnished  with  all  those  documents  and  proofs 
of  the  neutral  character  of  herself  and  her  cargo  required  to 
be  on  board,  either  by  the  general  rules  of  the  law  of  nations 
or  by  the  regulation  of  international  treaties. 

The  principal  documents  and  proofs  of  neutrality  which 


(m)  The  Jan  Frederiok  (1804),  6 
0.  Rob.  128.  See  also  The  Rends- 
borg  (1802),  4  0.  Rob.  121. 

(n)  The  Vrow  Anna  Oatherina 
(1804),  6  0.  Rob.  161. 


W.  Bl.  313 ;  The  Polly  (1800),  2  0. 
Rob.  361. 

(p)  The  Polly  (1800),  2  0.  Rob. 
361. 

{q)  The  Essex,  cited  5  0.  Rob. 
368;  The  Maria  (1805),  ibid.  366; 


(o)  See  Berens  v,  Rnoker  (1761),  1      The  William  (1806),  ibid,  886. 
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the  law  of  nations  requires  in  every  neutral  ship  are  stated    Sect.  661. 
by  Amould  to  be  the  following : — (r) 

1.  The  flag:  this  is  the  most  obvious  badge  of  the  national  The  flag, 
character  of  the  ship,  and  by  the  law  of  nations  she  is  liable 

as  against  herself  to  be  considered  as  belonging  to  the  nation 
80  indicated  («).  A  ship  warranted  neutral  must  bear  no 
other  than  a  flag  that  was  neutral  at  the  commencement  of 
the  risk ;  and  a  ship  warranted  of  any  given  national  cha- 
racter must  bear  the  flag  of  that  and  of  no  other  nation. 

2.  The  passport,  sea-brief,  sea-letter  or  pass:  this  is  a  The  passport 
certificate  granted  by  authority  of  the  neutral  state,  giving  ^'  ■®*-^«^*«f- 
permission  to  the  master  of  the  ship  to  proceed  on  the  voyage 
proposed,  and  declaring  that  while  on  suoh  voyage  the  ship  is 

under  the  protection  of  the  neutral  state  (t).  It  is  indis- 
pensable to  the  safety  of  a  neutral  ship  (w) ;  nor  is  any  vessel 
permitted  to  disown  the  national  character  ascribed  to  her 
therein  (a?).  Its  form  is  frequently  and  variously  given  in  the 
commercial  treaties  contracted  between  different  states,  and 
must  therefore  vary  in  each  particular  case.  Usually  it  Itsnsnal 
specifies  the  name  and  residence  of  the  captain ;  the  name,  ^"°' 
property,  description,  tonnage,  and  destination  of  the  ship ; 
the  nature  and  quantity  of  the  cargo ;  the  place  whence  it 
comes ;  its  destination,  &c. ;  but  no  general  rule  can  be  laid 
down  on  these  points. 

3.  The  register  or  certificate  of  registry  is  also  an  important  The  register 

or  Oertificate 
(r)  The  papers  carried  on  board      the   goods :    The   Vreede   Soholtys  ^  "fif'^^T- 
yarj  to  some  extent  aooording  to  the      (1804),  6  C.  Rob.  5,  n. 

nationaKty<rf  the  ship.    Foralistof  (^  The ^igilantia (1798),  1  C. Rob. 

thedocnmento^dhmaybee^ected  ^g.  ^j^^  y^^^  ^^^  ^ 

to  be  canned  by  ships  of  different  q  j»^,    g 

states,  see  Professor  Holland's  offi-  *    *    * 

cial  Hannal  of  Naral  Prize  Law,  W  1  Marshall,  Ins.  410,  citing 

52 59.  Hubner  de  la  Saisie  dee  B&timents 

{$)  The  Success  (1812),  1  Dodson,  nentree,  Pt.  ii.  chap.  3,  s.  10,  toI.  i. 

131 ;  The  Vrow  Elizabeth  (1803),  6  242. 

C.  Rob.  2;   The  Industrie  (1864),  (ar)  The Vigilantia (1798),  1  C.Rob. 

Spinks*  Prize  Gases,  64.    It  must  be  13.  This  does  not  apply  to  the  goods : 

carefully  borne  in  mind  that  it  is  only  The  Vrow  Elizabeth  (1 808) ,  6  C.  Rob. 

the  ship  which  thus  takes  its  national  2 ;  The  Vreede  Scholtys  (1804),  ibid. 

character  from  the  flag  or  pass,  not  6,  n. 
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Bill  of  sale. 


The  muster- 
roll. 


Thedharter- 
party. 


The  loflT-hook. 


The  bill  of 
health. 


Proofs  of 
the  national 
character  of 
cargo. 


document  under  this  warranty,  as  it  shows  to  whom  and  to 
what  port  a  vessel  belongs,  and,  being  certified  by  some 
officer  of  the  customs,  bears  with  it  a  certain  stamp  of  public 
authority.  This  document,  however,  is  not  indispensable  for 
compliance  with  the  warranty,  if  the  ship  possesses  others 
from  which  her  neutral  character  may  be  decisively  ascer- 
tained. So  it  was  held  in  the  United  States,  where  the  ship 
had  a  sea-letter  but  no  register  (y). 

4.  The  bill  of  sale  may  also  be  of  importance  as  a  proof  of 
nationality,  especially  where  the  ship  appears  to  be  hostile 
built,  in  order  to  show  that,  although  she  be  so,  yet  she  has 
been  either  purchased  by  the  neutral  before,  or  captured  and 
legally  condemned  and  sold  to  the  neutral  after,  the  declara- 
tion  of  war  (s). 

5.  The  muster-roll  {a)  may  be  of  greskt  use  in  ascertaining 
a  ship's  national  character,  as  it  contains  the  name,  age, 
nationality,  &c.,  of  every  person  of  the  ship's  company. 

6.  The  charter-party,  as  it  serves  to  authenticate  many  of 
the  facts  on  which  the  proof  of  neutrality  must  rest,  ought 
always  to  be  found  on  board  chartered  ships  (b). 

7.  The  log-book,  if  faithfully  kept,  is  important  with  the 
same  view,  and  so  is — 

8.  The  bill  of  health,  which  is  a  certificate,  properly 
authenticated,  that  the  ship  comes  from  a  place  where  no 
infectious  distemper  prevails,  and  is  thus  incidentally  evidence 
of  ownership. 

9.  Proofs  of  the  national  character  of  the  cargo,  as  invoices, 
bills  of  lading,  certificates  of  origin,  &c. :  these  are  all  of 
importance,  as  proofs  of  the  neutral  character  of  the  goods 
warranted  neutral.     The  certificate  of  origin  was  generally 


(y)  Barker  v.  Phoenix  Ins.  Co. 
(1811),  8  Johnson's  R.  237,  dted  1 
Phillips,  Ins.  s.  806. 

(«)  Per  Lord  Stowell,  The  Sisters 
(1804),  6  C.  Bob.  166 ;  1  MarshaU, 
Ins.  411. 


articles,  hot  in  the  Merchant  Shipping 
Act,  1894,  styled  the  Agreement  with 
the  Crew.  For  the  contents  of  this 
document,  see  sect.  114  of  the  Act, 
and  (as  to  the  Board  of  Trade's  fonn) 
Temperley's  M.  S.  Act,  1894,  449-^ 
464. 


(a)  Commonlj  known  as  the  ship's  (b)  1  MarshaU,  Ins.  411. 
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deemed  necessary  during  the  continuation  of  the  French    Sect.  661; 
wars,  in  order  to  prove  that  the  goods  were  the  subject  of 
legal  transport.     To  this  list  the  manifest  and  the  clearances 
may  be  added. 

Upon  the  subject  of  these  documents  it  may  be  observed  The  want  of 
generally  that  though  the  want  of  some  of  these  papers  may  dooamenta 
be  taken  as  strong  presumptive  evidence,  yet  the  want  of  ^^^^q. 
none  of  them  singly  amounts  to  conclusive  evidence  £igainst  a 
ship's  neutrality. 

All,  in  fact,  that  the  warranty  of  neutrality  requires  is 
that  the  property  should  be  owned  in  compliance  with  the 
warranty  and  be  furnished  with  the  usual  evidence  of  such 
neutrality  as  is  warranted  {c)y  that  this  proof  shall  accompany 
the  property,  and  be  forthcoming  whenever  its  neutral  cha- 
racter is  called  in  question. 


The  same  principles  which  apply  to  the  proofs  of  Documents 
nationality  required  by  the  general  law  of  nations  are  applic-  J^^^^ 
able  to  the  regulations  introduced  by  the  commercial  treaties  treaties, 
of  modem  states  (d). 

By  the  treaty  of  1778  between  France  and  America,  it  was  Eioh  v. 
agreed  that  ships  belonging  to  either  state  "  must  be  furnished  ^"*^^®^ 
with  sea-letters  or  passports  "  (to  be  made  out  in  the  form 
annexed  to  the  treaty),  "  expressing  the  name,  properly  and 
build  of  the  ship,  as  also  the  name  and  place  of  habitation  of 
the  master  or  commander." 

A  ship  insured  "from  London  to  Ghiemsey,  and  from 
thence  to  the  coast  of  Africa,"  &o.,  '' warranted  American 
properly,"  while  this  treaty  was  in  force,  had  sailed  from 
London  to  Ghiemsey  without  any  passport,  but  from  Ghiemsey, 
and  until  she  was  captured  by  a  French  privateer,  she  had 
such  passport  on  board  and  exhibited  it  to  the  captain  of  the 
privateer  at  the  time  of  her  capture.  Lord  Kenyon  and  the 
Court  of  King*s  Bench  held  that  although  the  ship  was  not 

W  Siif  kin  V.  Lee  (1807),  2  B.  &         ^  .  p    ^a,,^     j   j^  p^^^  ^, 
P.N.R.484.    See  1  Marshall,  Ins.  W  ^«r -"^^^noe,  u .,  m  ironam  r. 

412 ;  1  PhiUips,  Ins.  s.  802.  ^  (l^^^)'  »  T.  R.  440. 
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Sect.  66g.  lawful  prize,  yet  the  warranty  of  neutrality  was  broken  by 
her  having  sailed  from  London  to  Ghiemsey  without  a  pass- 
port (e).  "The  ship,"  said  Lord  Kenyon,  "under  this  war- 
ranty, was  not  only  not  to  be  liable  to  risks  arising  from 
her  not  being  American  property,  but  she  was  not  to  be 
liable  to  any  inconyenience  or  impediment  arising  from 
her  not  being  in  the  condition  required  by  the  treaiy  with 
France"  (^). 
Baring^.  •  The  following  case  shows  the  strictness  with  which  the 
Courts  will  exact  a  compliance  with  the  letter  of  the  treaty 
regulations.  Li  this  same  treaty  the  sea-letter  is  required  to 
express  "the  name  and  place  of  habitation  of  the  master  or 
commander."  A  ship  "warranted  American"  had  a  sea- 
letter  running  as  follows : — "  Permission  has  been  granted  to 
George  Dominic,  master  of  the  ship  called  the  "  Mount 
Vernon,"  of  the  town  of  Philadelphia,  of  the  burden  of,"  &c. 
The  Court  held  that  the  name  of  the  town  in  the  sea-letter 
must  necessarily,  from  its  collocation,  be  referred  to  the  ship 
and  not  to  the  master,  and  that  the  warranty  of  neutrality 
was  consequently  forfeited  by  the  ship's  not  having  a  sea- 
letter  as  required  by  the  treaty  (/). 

In  the  same  case,  as  it  appeared  that  the  owner  of  the 
ship  had  not  been  naturalized  in  America,  and  Ms  ship 
consequently  had  not  acquired  the  privileges  conferred  upon 
registered  ships  of  the  United  States  by  the  American 
Navigation  Act  of  1792,  the  Court  held  that  the  ship  on 
this  ground  also  was  not  "  American "  within  the  meaning 
of  the  warranty  (g). 


{e)  Ridh  v,  Parker  (1798),  2  Esp.  Act  of   Congrees   of    1802,  giiing 

615 ;  S.  C,  7  T.  R.  705,  709.  ▼esseU  not  entitled  to  a  register,  bat 

(/)  Baring  v.  Glaggett  (1802),  3  American  owned,  all  the  adyantages 

B.  &  P.  201  (before  Lord  Alvanley  of  national  protection:    1  Phillips, 

and  the  Gonrt  of  0.  P.),  and  S,  C.  in  Ins.  s.  813,  n.    He  certainlj  did  not ; 

error  (1804),  5  East,  898  (before  Lord  for  Baring  v.    Glaggett    was    onlj 

EUenboronghandtheConrtofK.  B.).  decided  in  1802,  and  the  ship  which 

{p)  Baring  v.  Glaggett  (1802),  3  B.  was  the  subject  of  the  warranty  had 

&P.  201.  Kent,  G.  J.,  sopposes  that  been  captured  six  years  before,  in 

Lord  Alvanley  did  not  know  of  the  1796. 
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663.  Although  it  is  requisite,  to  comply  with  a  warranty  of    Sect.  668. 
neutrality,  that  a  ship  should  be  furnished  with  aU  documents  Want  of 
required  by  treaties  between  her  own  and  other  states,  the  required  by 
same  rule  does  not  apply  to  those  marine  regulations  and  ^^^^^^ 
ordinances  which  foreign  states  make  in  time  of  war  contrary 

or  in  addition  to  the  law  of  nations.  Questians  of  neutrality 
are  to  be  decided  by  the  general  law  of  nations,  subject  only 
to  such  alterations  and  modifications  therein  as  may  have 
been  introduced  by  treaties  between  the  state  to  which  the 
ship  belongs  and  other  powers.  The  waiTanty  imposes  no 
obligation  on  the  neutral  shipowner  to  furnish  himself  with 
every  document  that  the  belligerent  powers  may  require  by 
their  own  private  ordinances,  unsanctioned  by  international 
treaty,  as  evidences  of  neutrality.  In  no  case,  therefore,  will 
the  want  of  such  documents  amount  to  a  forfeiture  of  his 
neutrality  (A). 

664.  A  warranty  of  neutrality  implies  that  the  ship  shall  Engaging  in. 
be  conducted  on  the  voyage  with  strict  regard  to  the  rules  of  SdonS  or 
neutrality.     If  she  be  guilty  of  any  conduct  which  by  the ^IJ^eof the 
rules  of  war  renders  her  liable  to  hostile  capture,  this  is  a  enemy, 
breach  of  the  warranty. 

Thus,  engaging  in  the  privileged  colonial  or  coasting  trade 
of  the  enemy — simulating  or  destroying  papers — ^resisting 
the  right  of  search — violating  the  laws  of  blockade — are 
all  so  many  forfeitures  of  neutrality  and  breaches  of  the 
warranty.    We  will  consider  these  in  their  order. 

By  the  law  of  nations,  as  interpreted  in  this  country,  the  Rule  of  1766. 
following  rule  (frequently  called  the  "Rvle  of  1756),  has  been 
firmly  established  as  a  principle  of  our  laws  of  war.  If 
during  war  neutral  property  be  engaged  in  any  branch  of 
the  colonial  or  coasting  trade  of  the  enemy,  which  is  not 
open  to  foreigners  in  time  of  peace,  such  property  loses  its 

(A)  Maynet;.  Walter  (17S2),  befoie  Pollard  r.  BeU  (1800),  8  T.  B.  434  ; 

Lord  Mansfield,  1  Marshall,  Ins.  402.  Bird  v.  Appleton  (1800),  iHd,  662  ; 

See  also  the  remarks  on  that  case,  Price  r.  BeU  (1801),  I  East,  663.  See 

and  Barzillaj  v.  Lewis,  ibid*  404,  405 ;  further,  pott,  s.  684. 
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Sect.  664.    character    of    neutraUty    and    becomes    liable     to    hostile 
capture  (t). 

This  rule  stands  on  two  grounds :  1.  That  the  neutral,  by 
thus  acting,  interposes  to  relieve  the  enemy  from  the  con- 
dition to  which  the  other  belligerent  had  reduced  him,  and  to 
that  extent  deprives  that  belligerent  of  the  advantage  he  had 
gained.  2.  That  the  neutral  employed  in  a  trade,  reserved  by 
the  enemy  to  his  own  subjects,  identifies  himself  with  that 
enemy,  and  assumes  his  character:  in  the  words  of  Liord 
Mansfield,  "  If  a  neutral  ship  trades  to  a  French  colony  with 
all  the  privileges  of  a  French  ship,  and  is  thus  adopted  and 
naturalized,  it  must  be  looked  on  as  a  French  ship,  and  is 
liable  to  be  taken  '*  (J).  This  rule  was  uniformly  acted  upon 
by  Lord  Stowell  throughout  the  whole  course  of  the  great 
maritime  wars  of  the  French  Eevolution,  from  1792  to  1815. 

Liinitationa         866.  The  rule,  however,  is  confined  to  trade  directly  be- 

1766.    ^        tween  the  enemy's  colony  and  the  mother  coimtry,  and  does 

not  apply  where  the  produce  of  a  hostile  colony  is  bond  fide 

imported  into  a  neutral  country  and  thence  re-exported  into 

the  mother  country. 

A  cargo  of  Spanish  colonial  produce  was  imported  from 
the  Havannah  in  an  American  ship  into  the  United  States, 
and,  after  being  landed  and  duties  paid,  was  re-exported  in 
the  same  ship  into  Spain ;  Lord  Stowell  held  this  to  be  a 
sufficient  test  of  the  bona  fides  of  the  transaction  and  thai  the 
trade  was  legalized  (A).  But  merely  touching  at  the  neutral 
port  and  paying  nominal  duties  there  was  not  enough  (/). 

The  question,  in  fact,  in  all  cases  is  one  of  intent.  Did 
the  animtis  importandi  terminate  at  the  intermediate  port  or 


(t)  The  role  is  finnly  established ;  W.  Bl.  314.    Eranoe  being  then  at 

see  The  Immanael  (1799),  2  G.  Bob.  war  with  this  oountry,  <<  French  "  in 

186 ;  and  see  espeoiaUy  1  Kent,  Com,  this  paragraph  is  equivalent  to  **  bel- 

81 — 86,    which    contains    an    able  Hgerent." 

exposition  of   the  whole   doctrine,  (k)  The  PoUy  (1800),  2  0.  Bob. 

together  with   a  reference   to   the  361. 

American  anthoritiee.  (/)  The  Essex,  cited  6  C.  Bob.  368 ; 

(j)  In  Berens  r.  Backer  (1761),  1  The  Maria  (1805),  ibid.  366. 
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look  to  an  ulterior  one  P    Was  it,  under  the  oiroumstanoes,  a    Sect.  665. 
bond  fide  importation  ending  at  the  intermediate  port,  or  a 
mere  contrivance  to  cover  the  original  scheme  of  the  voyage 
to  an  ulterior  port?     This  is  the  true  principle  of  the 
oases  {m). 

This  rule  was  uniformly  repudiated  by  the  United  States  This  role  is 

•f       ^  ^  not  admitted 

throughout  the  whole  of  the  war  of  1812—1814,  but  bvthe 
Chancellor  Kent  intimates  the  possibility,  that  if  the  United  g^^. 
States  were  ever  themselves  to  be  engaged  in  a  maritime  war 
with  an  enemy  who  threw  the  whole  of  his  colonial  or  coast- 
ing trade  into  the  hands  of  enterprising  neutrals,  they  might 
be  induced  to  feel  more  sensibly  than  they  had  hitherto  done 
the  weight  of  the  arguments  of  foreign  jurists  in  favour  of 
the  policy  and  equity  of  the  rule  (»). 

666.  Carrying  simulated  papers  is  a  ground  of  capture  and  Canring 
eondenmation,  and,  if  without  leave  expressly  given  in  the  papers, 
policy,  is  a  breach  of  the  warranty  of  neutrality  (o) :  this  is 
so,  even  though  it  be  impossible  without  such  papers  to  carry 
on  the  proposed  trade  (p). 

So,  carrying  suspicious  papers  has  been  held  in  the  United  orsuspiciona 
States  to  be  a  breach  of  this  warranty.    Under  a  policy  on  P*P®"- 
goods  "  warranted  American  property,"  certain  papers  relat- 
ing to  a  former  shipment  were  concealed  in  a  cask  on  board 
and  were  referred  to  in  a  letter  written  in  sympathetic  ink, 

(m)  Per  Sir  Wm.  Qrant  in  The  a  final  abolition  of  this  privilege  were 

William  (1806),  5  C.  Rob.  385.  proclaimed,  this  being  done  under 

(n)  1  Kent,  Com.  84,  86.    PhilUps  stress  of   war  and  for   belligerent 

(toI.  i.  s.  278),  after  stating  that  his  purposes,  may,  according  to  a  rule  of 

ooimtrjmen  had  suffered  much  under  the  Courts,  be  disregarded  hj  the 

this  rule  in  the  English  Courts,  lays  enemy.     See    The   Bos  Hermanos 

it  down  that  such  trade,  opened  to  all  (1817),  2  Wheaton,   76;   and  ante^ 

neutrals  indiscriminately,  ought  not  s.  96. 

to  be  treated  as  contraband  except  (o)  See   Homeyer  v,  Lushington 

afteroffidal  notice.  Asregardsnotice,  (1812),  16  East,  46 ;  Oswell  t^.  Vigne 

the  rule  was  well  known.  Besides,  it  (1812),  ibid,   70;   Bell  i^.  Bromfield 

is  a  fallacy  to  say  that  the  trade  is  (1812),  ibid,  364. 

opened.    It  continues  to  be  a  privi-  (p)  See  the  cases  in  East  last  cited, 

kged  tade,  and  the  neutrals  that  which  answer  the  doubt  raised  on 

embark  in'  it  become  the  privileged  this  point  by  Sir  J.  Mansfield  in  Steel 

traders  of  the  belligerent.    Even  if  r.  Lacy  (1810),  3  Taunt.  285. 
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Spoliation  or 
deBtmotion 
of  papers. 


Enemy's 
goods  in 
neutral  ships 
and  neutral 
goods  in 


and  they  were  such  altogether  as  to  throw  a  mystery  over  the 
shipment — ^this  was  held  to  amount  to  a  breach  of  the 
warraniy  (g'). 

So  it  has  been  held  in  the  United  States,  and  apparently 
on  soimd  principles,  that  an  attempt  to  disguise  belligerent 
goods  as  neutral  and  carrying  them  as  such  with  neutral 
cargo,  is  a  breach  of  the  warranty  of  neutrality  and  will 
avoid  the  policy  as  to  the  neutral  cargo,  though  it  the  same 
goods  had  been  taken  on  board  as  enemy's  goods  and  so 
documented,  the  only  effect  would  have  been  to  expose  them 
to  confiscation  (r). 

Concealing  papers,  material  for  the  proof  or  preservation  of 
neutral  character,  justifies  a  hostile  detention  and  carrying 
into  port  for  adjudication,  and  on  this  ground  it  has  been 
laid  down  in  the  United  States  by  Marshall,  C.  J.,  that  the 
concealment  of  the  ship's  papers  will  generally  amount  to  a 
breach  of  the  warranty  of  neutrality  («). 

The  spoliation  or  destruction  of  papers  is  a  still  more 
aggravated  circumstance  of  suspicion,  and  may  justify  an 
inference  that  the  ship  or  goods  are  enemy's  property  with- 
out further  proof :  it  does  not,  however,  in  this  country  create 
an  absolute  presumption  juris  and  de  jure  to  that  effect  {t). 
And  Lord  Mansfield  said  that  though  throwing  papers 
overboard  was  considered  as  a  strong  presumption  of  enemy's 
property,  yet  he  had  never  known  a  condemnation  on  that 
ground  only  {u), 

667.  Previous  to  the  treaty  of  Paris  of  1856  (r)  it  was  an 
established  rule  of  the  law  of  nations,  as  acted  upon  in  this 
country,  that  enemy's  property  earned  on  board  neutral  ships 


(q)  Carrere  r.  Union  Ins.  Co.  (1813), 
3  Harris  &  Johnson,  324,  cited  1 
Phillips,  Ins.  s.  809. 

(r)  Phoenix  Ins.  Co.  V.Pratt  (1810), 
2  Bian.  308 ;  Schwartz  v,  Ins.  Co.  of 
North  America  (1811),  3  Washington 
0.  C.  R.  117. 

($)  IdTingston  v.  Maryland  Ins. 
Co.  (1813),  7  Cranoh,  636,  cited  1 


Phillips,  s.  809. 

(0  The  Hunter  (1816),  1  Dods. 
Adm.  R.  480. 

(m)  Bemardi  v.  Mottenx  (1781),  2 
Doagl.  681.  The  American  role  is 
the  same:  The  Pizarro  (1817),  2 
Wheaton,  227. 

(i')  Qwpoit,  8.  672. 
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in  time  of  war  is  liable  to  capture  and  confiscation.     It  was    Sect.  667. 
not,  however,  held  to  involve  a  forfeiture  of  neutrality,  either  enemy's  ahipB 
in  the  ship  in  which  it  was  carried  or  in  the  cargo  together  neutrality, 
with  which  it  was  loaded  on  board,  if  such  cargo  belonged  to 
other  owners  and  was  covered  by  separate  insurances  (x). 

Neutral  goods  are  not  liable  to  seizure  on  board  enemy*s 
vessels ;  and  this  on  the  same  principle  as  regulates  the  case 
last  considered,  viz.,  that  war  gives  a  right  to  capture  the 
goods  of  an  enemy,  but  not  of  a  friend.  It  would,  therefore, 
be  no  ground  of  avoiding  the  policy  that  goods  "  warranted 
neutral"  had  been  put  on  board  an  enemy's  vessel:  this, 
however,  must  be  imderstood  as  confined  to  the  enemy's 
merchant  vessels,  for  if  placed  on  board  an  armed  ship  of  the 
enemy  they  are  regarded  as  enemy's  property;  for  this  shows 
an  intention  to  resist  the  right  of  search  (y). 

And  the  same  consequence  has  been  held  to  follow,  for  the 
same  reason,  it  the  ship  on  which  they  are  loaded,  though 
neutral,  sails  under  convoy,  or  in  company  of  an  armed  belli- 
gerent force,  or  under  the  licence  of  a  hostile  government  (2) : 
the  doing  so  would  clearly  amount  to  a  breach  of  the  warranty 
of  neutrality. 

668.  It  is  an  invariable  principle  of  the  Law  of  Nations,  Violation  of 
that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  or  i^joc^e.^' 
in  any  way  trading  with,  a  blockaded  port,  he  is  guilty  of  a 
high  offence  against  the  laws  of  war,  and  thereby  subjects  his 
ship  to  the  penalty  of  confiscation  (a),  and  also  the  cargo, 
imless  it  be  proved  that  the  owner  thereof  could  not  have 
intended  to  violate  the  blockade  (b) ;  and  this  penalty  may 

(x)  See  Barker  v.  Blakes  (1808),  9  c.  7,  s.  117. 
East,  383.  (b)  Baltazzi  t\  Ryder  (1858),  12 

(y)  The  Fanny  (1814),  1  Dodaon'8  Moo.  P.  C.  C.  163.    See  also  The 

Adm.  B.  443.  Mercurins    (1798),   1    C.    Rob.   80, 

(s)  Ibid.     See   also    The    Maria  where  Sir  W.  Soott  stated  the  rule 

-(1799),  1  C.  Rob.  340.  somewhat  differently,  yiz.,  that  the 

(a)   Bynkershoek,    Qosest.    Jons  carg^  was  not  liable  to  confiscation, 

-Pnblici,  lib.  i.  c.  4,  s.  11;  Grotios  unless  the  owners  were  or  might  have 

.de  Jure  Belli  ac  Paois,  lib.  iii.  c.  1,  been  cognizant  of  the  blockade  before 

0.  6 ;  Vattel,  Droit  des  Gens,  lib.  iii.  they  sent  it. 

VOL.  II.  3  D 
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be  enforced  by  seizure  at  any  time  during  the  continuance  of 
the  ship's  voyage  out  and  home,  though  long  subsequent  to 
the  act  of  violation  (c).  We  shall  have  occasion  in  a  sub- 
sequent chapter  to  enter  at  some  length  into  the  question  of 
what  constitutes  a  violation  of  blockade  {d) ;  it  will  be  suf- 
ficient here  to  lay  it  down  as  an  undoubted  rule,  that  any 
act  which  can  be  so  construed  will  entail  a  forfeiture  of 
neutral  privileges,  and  be  a  breach  of  the  warranty  of 
neutrality. 

669.  Few  modes  of  violating  the  rules  of  neutral  conduct 
are  of  a  more  aggravated  description  than  carrying  hostile 
despatches,  i.e,y  communications  made  by  the  home  govern- 
ment, or  the  spies  of  one  of  the  belligerents,  to  its  forces  at 
the  theatre  of  war,  or  vice  versd.  Such  conduct  in  all  cases 
exposes  to  confiscation  the  neutral  ship  so  employed,  and  if 
there  be  any  connection  between  the  owner  of  the  ship  and 
cargo,  then  (but  not,  it  seems,  otherwise)  the  cargo  also  (e) ; 
it  is  needless  to  add  that  it  would  amount  to  a  breach  of  the 
warranty  of  neutrality. 

But  this  rule  does  not  extend  to  the  case  of  a  neutral  ship 
carrying  the  despatches  of  the  ambassador  of  one  of  the 
belligerents  from  the  neutral  country  to  the  sovereign  of  the 
belligerent  state  (/). 

670.  As  we  shall  have  to  consider  the  whole  subject  of 
contraband  of  war  in  treating  hereafter  of  the  illegality  of 
the  risks,  we  will  here  only  observe  that,  as  carrying  contra- 
band articles  entails  the  confiscation  of  all  property  on  board 
the  neutral  ship  belonging  to  the  same  owner,  it  would 
clearly  amount  to  a  breach  of  the  warranty  of  neutrality  as 
to  such  property  (g) ;  with  regard,  however,  to  the  ship  and 


(c)  TheWelvaartvanPmaw{1799), 
2  C.  Rob.  128 ;  The  JufErow  Maria 
Schroedor  (1800),  3  C.  Rob.  147. 

(d)  See  Part  11.  Chap.  5,  post. 

(e)  The  Atalanta  (1808),  6  C.  Rob. 
440. 

(/)  The  Caroline  (1808),  ibid.  461. 


(^)  See  SoTmonr  v,  London  and 
Pfovincial  Marine  Ins.  Co.  (1872), 
41  L.  J.  C.  P.  193.  In  that  case 
there  was  a  warranty  in  a  policy  on 
goods  against  contraband.  Some  of 
the  goods  ooTered  by  the  policy  being 
contraband,  it  was  held  that  the 
policy  was  void  in  Mo, 
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Buch  portion  of  the  cargo  as  belongs  to  different  owners,  it    Sect.  670. 
will  only,  it  should  seem,  produce  such  a  result  when  the 
circumstances  of  criminality  are  such  as  to  involve  both  ship 
and  cargo  in  one  common  penalty  (h). 

671.  In  order  to  enforce  the  rights  of  belligerent  nations,  Reaiatmg 
and  with  a  view  to  ascertain  the  real  character  of  all  vessels  of  se^h. 
on  the  high  seas,  the  Law  of  Nations  arms  the  belligerents 
with  the  power  of  visitation  and  search. 

If ,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  trade,  or  (according  to  the  rule  acted  upon  in 
this  coimtry  previous  to  the  Treaty  of  Paris  of  1856)  in 
carrying  enemy's  property,  or  in  carrying  hostile  despatches 
or  troops,  she  is  liable  to  be  brought  in  for  enquiry  by 
a  Court  of  Prize  as  to  her  conduct,  or  the  national  character 
of  the  cargo. 

If  either  the  ship  herself,  or  the  vessel  imder  whose  convoy 
she  is  sailing,  resist  this  right  of  search  when  lawfully  exer- 
cised, or  attempt  a  rescue  while  being  conducted  into  port 
for  adjudication,  such  conduct  amounts  to  a  forfeiture  of  her 
neutrality,  and  exposes  both  ship  and  cargo,  without  distinc- 
tion, to  the  penalties  of  confiscation  (i). 

Several  attempts  have  been  made  in  European  history  to  The  Armed 
put  an  end  to  the  exercise  of  this  right  of  search,  as  far  as  it  of  1780. 
relates  to  the  carriage  of  enemy's  goods  on  board  neutral 
ships ;  the  most  memorable  of  these  was  the  Armed  Neutrality 
of  1780 — ^a  league  formed  under  the  auspices  of  the  Empress 
Catherine  for  the  purpose  of  defending  and  propagating  the 
principle  "that  free  ships  make  free  goods,"  and  that  the 
neutral  flag  should  be  a  substitute  for  all  other  proof  of 
nationality,  and  protect  all  .goods  carried  imder  it,  to  the 
exclusion  of  the  right  of  search. 

England,  considering  this  an  attempt  to  introduce  by  force 

(A)  The  Bingende  Jacob   (1798),  The  oonyention  between  Rnaaia  and 

1  G.  Bob.  89;  The  Bermnda  (1866),  England,  17th  June,  1801.    In  the 

8  Wallace,  514.  United  States,  The  Nerelde  (1815),  9 

(i)  See  Vattel,  lib.  iii.  c.  7,  b.  114 ;  Cranch,  427 ;   The  Marianna  Flora 

The  Maria  (1799),  1  0.  Bob.  840.  (1826),  11  Wheaton,  42. 
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Sect.  671.  a  new  code  of  maritime  law,  perseveringly  resisted  it ;  and 
when,  in  the  wars  of  the  French  Eevolution,  the  Armed 
Neutrality  re-appeared  under  the  title  of  the  Baltic  Con- 
federacy, she  so  vigorously  and  promptly  opposed  its  preten- 
sions, that  the  attempt  was  speedily  abandoned,  and  the  right 
of  belligerent  search  was  admitted  even  by  Russia  to  the  very 
fullest  extent  (y). 


Deolarstion 
of  PariBy 
1866. 


Exposition 
of  the 
doctrine  of 


672.  On  the  conclusion  of  the  Crimean  War,  England 
concurred  with  Prance,  Austria,  Russia,  Prussia,  Sardinia 
and  Turkey,  in  establishing  the  principle  that  free  ships 
make  free  goods.  The  Declaration  appended  to  the  Treaty 
of  Paris  of  1856  is  this : — 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral  flag  covers  enemy's  goods,  with  the 

exception  of  contraband  of  war. 

3.  Neutral  goods,  except  contraband  of  war,  are  not 

liable  to  capture  under  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective ; 

that  is  to  say,  maintained  by  a  force  sufficient  really 
to  prevent  twcess  to  the  coasts  of  the  enemy. 

Most  of  the  maritime  States  have  formally  adhered  to  this 
Declaration.  The  most  important  exceptions  are  the  United 
States  and  Spain ;  but  during  the  recent  war  between  these 
Powers,  both  of  them  agreed  to  the  exemption  of  enemy's 
goods  in  neutral  ships  from  capture. 

At  present,  therefore,  it  appears  that  the  right  of  search, 
abolished  as  far  as  relates  to  enemy's  property  on  board 
neutral  ships  as  to  States  adhering  to  the  Declaration  of  Paris, 
subsists  as  to  the  other  points  in  respect  to  which  it  was  for- 
merly exercised — viz.,  the  carriage  of  troops — ^hostile  des- 
patches— contraband  of  war. 

673.  The  ablest  and  most  eloquent  exposition  anywhere  to 
be  met  with  of  the  whole  doctrine  of  the  right  of  search  is 

{J)  In  the  convention  between  Eogland  and  RoBsia,  17tli  June,  1801,  the 
latter  admitted  the  right  of  search,  even  of  merchant  ships  under  convoy  of  a 
ship  of  war. 
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contained  in  the  celebrated  judgment  of  Lord  Stowell,  in  the    Sect.  678. 

case  of  the  "Maria  "(A:).     The  points  established  in  it  are  search  in  the 

"Maria." 
thus  expressed  by  that  great  master  of  law  and  language  : — 

1.  The  right  of  visiting  and  searching  merchant  ships 

on  the  high  seas,  whatever  be  the  ships,  whatever 
be  the  cargoes,  whatever  be  the  destinations,  is  an 
incontrovertible  right  of  the  lawfully-commissioned 
cruisers  of  the  belligerent  nation. 

2.  The  authority  of  the  sovereign  of  the  neutral  country 

being  interposed  in  any  manner  of  mere  force, 
cannot  legally  vary  the  rights  of  a  lawfully- 
commissioned  belligerent  cruiser. 

3.  The  penalty  for  the  violent  contravention  of  this 

right  is  the  confiscation  of  the  property  so  withheld 
from  visitation  and  search. 

674.  Agreeably  to  these  principles  Lord  Stowell,  in  that  Reaistanoe 
case,  pronounced  sentence  of  condemnation  on  a  whole  fleet  ^  °^^®y- 
of  Swedish  ships  sailing  under  convoy  of  a  Swedish  man-of- 
war  under  instructions  to  resist  by  force  the  right  of  search 
claimed  by  lawfully-commissioned  British  cruisers.  The 
resistance  of  the  convoying  ship  was  held  to  be  theresistance 
of  the  whole  convoy,  subjecting  all  to  confiscation  (/). 

The  very  act  of  sailing  under  the  protection  of  a  belligerent  Sailing  with 
or  neutral  convoy  for  the  purpose  of  resisting  search  is  a  ^^^^S 
violation  of  neutrality  (m) .  resistance. 

The  right  of  search  includes  that  of  sending  a  vessel  into  what  the 
port  for  the  more  satisfactory  examination  of  the  national  Ji^h^ 
character  of  the  property,  in  cases  where  there  is  a  reasonable  "^ol'^des. 
ground  of    doubt  (n).     It    is    therefore   a   breach    of    the 
warranty  if  the  captain  and  crew  of  a  neutral  vessel,  thus 
sent  into  port,  attempt  to  rescue  the  vessel  (o). 

(k)  (1799),  1  C.  Rob.  840.  Ins.  s.  818. 

(l)  The  Maria  (1799),  1  0.  Rob.  (n)  The  Maria  (1799),  1  0.  Rob. 

340.  840. 

(m)  Ibid,  See  the  an^horitiea  ool«  (o)  Oarrels  f.  Kensington  (1799), 

leeted  as  to  this  point,  1  Kent,  Com,  8  T.  R.  230 ;   8.  F,  decided  in  the 

166,  n.  (b)  and  (e),  and  1  Phillips,  United  States,  Wilcooks  v.  Union 
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Limitations 
upon  riffht 
of  search. 


Sect.  674.  With  regard  to  the  limitations  upon  the  exercise  of  the 
right  of  search,  it  must  be  observed  that  it  can  only  be 
exercised — Istly,  by  ships  of  war  or  lawfully-commissioned 
cruisers  of  the  belligerents;  2ndly,  upon  private  merchant 
ships  of  the  neutrals,  and  not  in  any  case  upon  public  ships 
of  war ;  3rdly,  during  the  existence  of  war  (p). 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid 
down  generally  that  it  must  be  conducted  with  due  care  and 
regard  to  the  rights  and  safety  of  the  vessel  (q). 


Effect  of 
foreign 
judgments 
as  proof  of 
breach  of 
•warranty. 


A  competent 
Prize  Court 
most  ben— 


1.  A  Prize 
Court  of  the 
goyemment 
of  the  captor. 

2.  Sitting  in 
the  territory 
either  of  the 


676.  One  of  the  means  most  frequently  used  for  proving 
that  the  ship  or  goods  warranted  neutral  had  forfeited  their 
neutrality  was  by  producing  the  judgment  or  sentence  of  a 
competent  Prize  Court  pronoimcing  their  condemnation. 

Copies  of  the  sentence,  properly  authenticated  and  produced 
under  the  seal  of  the  Court,  were  in  such  cases  always  deemed 
sufficient  evidence  of  the  fact  of  the  condemnation,  and  of  the 
ground  on  which  it  proceeded  (r). 

We  will  consider — First,  what  is  to  be  deemed  a  Court  of 
competent  jurisdiction  in  questions  of  prize ;  secondly,  when 
the  sentence  of  such  Court  is  to  be  deemed  conclusive  evidence 
of  a  breach  of  the  warranty. 

676.  Whether  a  Court  acting  as  a  Prize  Court  has  com- 
petent jurisdiction  depends  mainly  upon  the  points — 1,  by 
whom  it  was  held ;  2,  in  whose  dominions  it  was  held ;  and 
3,  where  the  prize  itself  lay. 

1.  The  condemnation  must  be  pronounced  by  a  Prize  Court 
of  the  Government  of  the  captor ;  the  Prize  Court  even  of  a 
co-belligerent  has  no  jurisdiction. 

2.  As  to  place,  it  is  established  that  although  the  Prize 
Court  of  the  captor  may  sit  in  the  territory  of  an  ally,  yet  it 


Ins.  Co.  (1809),  2  Binn.  674,  cited  1 
Phillips,  Ins.  s.  822.  See  also  The 
Dispatch  (1801),  3  C.  Bob.  278. 

(p)  See  The  Maria,  tup,;  Le  Louis, 
2  Dods.  Ad.  R.  210. 


Monroe,  Aognst  3rd,  1807,  dted  1 
Kent,  Com.  166,  n.  (a). 

(r)  See  cases  cited  in  Marshall, 
Ins.  vol.  i.  p.  393,  vol.  2,  p.  723,  and 


{q)  Thnrlow's  State  Papers,  vol.  ii.      ♦^^  ^**  <>'  ^^  Ellenbonmgh  in 
p.  503.    Mr.  Canning's  letter  to  Mr.      Flindt  v,  Atkyns  (1811),  3  Camp.  216. 
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is  Dot  lawful  for  such  a  Court  to  act  in  the  territory  of  a    Sect.  676. 
neutral  («),  notwithstanding  that  the^territory  is  in  the  mili-  captor  or  of 
tary  occupation  of  a  belligerent,  if  the  neutral  Government  not  of  a 
still  exists  (f). 

It  is  established  that  a  Prize  Court  of  the  Govemment  of 
the  captors,  whether  sitting  in  its  own  territory  or  that  of  an 
ally,  may  lawfully  pronounce  sentence  of  condemnation  on  a 
captured  ship  brought  into  a  port  of  the  ally  (w). 

677. — 3.  It  was  for  some  time  supposed  that  a  Prize  Court,  3.  A  Prize 
though  sitting  in  the  coimtry  of  the  captors,  had  no  jurisdic-  junsdiotioii 
tion  over  prizes  lying  in  a  neutral  port,  and  Lord  Stowell,  i^g^^ 
in  one  case,  seems  to  have  acted  on  this  principle  (x).    Sub-  "5?i?i<S« 


sequently,  however,  though  he  still  admitted  the  correctness 
of  the  principle,  yet  he  felt  himself  bound  by  the  contrary 
practice  which  had  so  long  a  period  prevailed,  and  acted  upon 
the-role  that  the  condemnation  by  a  Court  of  the  captors, 
sitting  in  the  country  of  the  captors,  upon  prizes  carried  into 
a  neutral  port  and  remaining  there,  is  vaUd  by  the  general 
usage  of  nations  (y) .  On  appeal  his  judgment  was  afiBrmed  (s) . 
During  the  Crimean  War  the  question  arose  again  in  the  case 
of  some  Russian  ships  which,  being  unfit  to  be  brought  here, 
were  sold  at  Memel  with  the  consent  of  the  Prussian  Govem- 
ment. Dr.  Lushington,  while  condemning  them  under  the 
circumstances,  maintained  the  correctness  of  the  principle  that 


(«)  The  Flad  Oyen  (1799),  1  C.  (y)  The  Henrickand  Maria  (1799), 

Bob.  135 ;    Havdook  v.  Rookwood  i  C.  Rob.  48 :  The  PnriBsima  Oon- 

(1799),  8  T.  R.  268.    The  8.  P.  held  oepdon  (1806),  6  G.  Rob.  45,  47. 

in  the  TJnited  States,  L'Inviiioible  («)  The  Henrick  and   Maria,  on 

(1816),  iWheaton,  238;  The  Ewrella  appeal  (1807),  6  C.  Rob.   138,  n. 

(1819),  4  Wheaton,  298.  This  rule  is  adopted  in  the  United 

(0  Donaldson  v,  Thompson  (1808),  States:  Hudson  r.  Guestier  (1808),  4 

1    Camp.  429 ;    Hagedom  v.    Bell  Cranch,  293 ;  Williams  v,  Armroyd 

(1813),  1  M.  &  8.  450.  (1813),  7  Cranch,  423.    This  matter 

(«)  The  Christopher  (1799),  2  C.  is  discussed  by  Mr.  Madachlan  (Mer- 

Rob.  209;   The  Betsey  (1800),  ibid,  '  v«„x  m„.^^,.„^  ^  o«\,-«.  i^«„«^^ 

210,  n.;   Oddy  ..   BoViU  (1802),   2  ^^^VVm,V^2Z)m^  long  note. 

East  473  8  P.  editors,  however,  do  not  agree 

{x)  The  Heratelder  (1799),    1  C.  ^^  ^  observations  as  to  the  effect 

Rob.  114,  119,  n.  of  Lord  Stowell's  decisions. 


allied  ports. 
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Sect.  677. 


When  the 
sentence  of  a 
foreign  Prize 
Court  is 
oondufiiye. 


Same  rule  in 
the  United 
States. 


Bnt  not  in 
France. 


a  prize  must  be  brought  into  a  port  of  the  captors'  country  {a). 
There  can  be  no  doubt, %nd,  in  fact,  it  has  been  so  decided, 
that  a  belligerent  Prize  Court,  sitting  in  its  own  country,  has 
lawful  jurisdiction  to  condemn  as  prize  captured  ships  brought 
into  the  ports  of  an  ally  (b), 

678.  How  far  the  sentences  of  foreign  Prize  Courts  are  to 
be  conclusive  evidence  of  a  breach  of  the  warranty  of  neu- 
trality, is  a  question  upon  which  considerable  difference  of 
opinion  among  the  judges  existed  at  one  time. 

"  Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Henderson  (1803),  it  may  now  be  assumed,"  says  Lord  EUen- 
borough,  "  as  the  settled  doctrine  of  a  Court  of  English  law, 
that  all  sentences  of  foreign  Courts  of  competent  jurisdiction 
to  decide  questions  of  prize,  are  to  be  received  here  as  conclu- 
sive evidence  in  actions  on  policies  of  insurance  upon  every 
subject  immediately  and  properly  within  the  jurisdiction  of 
such  foreign  Courts,  and  upon  which  they  have  professed  to 
decide  judicially  "  (c). 

This  rule  of  the  English  law  has  been  adopted  in  the 
federal  Courts  of  the  United  States  (d)y  and  though  there 
has  been  some  difference  of  opinion  in  the  State  Courts  on 
the  point,  yet  the  weight  of  judicial  authority  on  the  other 
side  the  Atlantic  seems  clearly  to  be  in  favour  of  the  binding 
force  and  imiversal  application  of  this  doctrine  of  English 
law(^). 

The  law  in  Prance  is  different,  and  the   French  Courts, 


(a)  The  Polka  (1854),  Spinks*  Prize 
Gases,  57. 

{b)  The  Christopher  (1799),  2  C. 
Rob.  209. 

(e)  Bolton  v,  Gladstone  (1804),  6 
East,  155,  160.  See  the  learned 
opinions  delivered  bj  Blackburn,  J., 
in  Castrique  v.  Imrie  (1869),  L.  R.  4 
H.  L.  414,  425 ;  (Jodard  v.  Gray 
(1870),  L.  R.  6  Q.  B.  139,  147; 
Schibeby  r.  Westenholz  (1870),  ibid. 
155.  In  Ballantjne  v,  Maokinnon, 
[1896]  2  Q.  B.  463,  the  Court  of 


Appeal  said  that  the  cases  in  which 
the  judgments  of  Prize  Courts  were 
held  to  be  conclusive  evidence  of  the 
fact  that  the  ships  were  not  neutral 
are  exceptional  cases,  and  have  no 
application  to  judgments  in  rem  in 
general. 

(d)  Croudson  v,  Leonard  (1808),  4 
Cranch,  434 ;  Bradstreet  r.  The 
Neptune  Ins.  Co.  (1839),  8  Sumner*s 
R.  600. 

{e)  2  Kent,  Com.  121,  n.  (a). 
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though  they  will  enforce  a  foreign  judgment  in  France,  after    Sect.  678. 
subjecting  to  examination  the  grounds  on  which  it  proceeds, 
will  not  permit  a  foreign  judgment,  though  pronounced  hy  a 
competent  Court,  to  be  conclusive  evidence  in  the  French 
Courts  of  the  facts  as  to  which  it  decides  ( /*). 

The  first  English  case  in  which  this  rule  of  international 
comity  was  established  was  that  of  Hughes  v,  Cornelius,  in 
the  year  1682  (g). 

The  rule  was  afterwards  extended  to  the  case  of  hostile 
tribunals,"  though  many  of  the  English  judges,  Lord  EUen- 
borough  in  particular  (A),  have  expressed  their  regret  at  this 
establishment  and  extension  of  the  rule. 

The  doctrine,  however,  stands  on  too  firm  ground  to  bo 
shaken,  and  it  only  remains  to  notice  the  somewhat  perplexed 
decisions  by  which,  under  varying  circumstances,  the  English 
Courts  have  sought  to  modify  and  apply  it. 

679.  The  proposition  itself  is :   That  the  sentence  of  a  LimitatioM 
foreign  Prize  Court  is  conclusive  evidence  in  our  Courts  upon  doctrine. 
all    points  within    its    jurisdiction,  and    upon   which   the 
sentence,  on  the  face  of  it,  professes  to  decide,  but  upon  none 

other. 

The  chief  point  to  be  attended  to  is  that  these  judgments  Sentences 
are  only  conclusive  as  to  the  points  upon  which  they  profess  clusiTe  as  to 
to  decide.     It  follows  that,  unless  the  sentence  prof esees  to  be  ^^^  ^^ 
grounded  on  some  fact  or  state  of  facts,  which,  by  the  law  of  ?"^?S"  ^ 
nations,  amounts  to  a  forfeiture  of  neutrality ;  as,  e,g,^  that 
the  ship  was  "enemy's  property,"   or  "was  not  properly 
documented  according  to  treaties,"  the  sentence  is  not  con- 
clusive evidence  of  a  breach  of  the  warranty  of  neutrality. 

680.  Formerly  our  Courts  would  not  give  a  conclusive  Groundaof 
effect  to  facts  merely  set  out  in  the  preamble  or  reciting  part  may  be 

(/)  Such  seems  to  be  the  resnlt  of  (^)  Garth.    32  ;    T.    Raym.  473 ; 

the  French  authorities,  which,  how-  Shower,  143. 
erer,  are  rety  conflicting.    See  the  (A)  Donaldson  t^.  Thompson  (1808), 

Terj  elaborate  and  learned  note  of  1  Gamp.  429.    See  also  his  remarks 

Ghanoellor  Kent,  2  Gom.  121,  n.  (a).  in  Fisher  t'.  Ogle  (1808),  ibid.  418. 
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Sect.  680.  of  these  sentences  as  motives  of  the  condemnation,  but  not 
iirferred  from  expresslj  stated  in  the  adjudicative  clause  as  the  ground  of 
sentence.  the  sentence  (e).  Subsequently,  however,  a  more  liberal  rule 
of  interpretation  prevailed,  according  to  which,  if  it  dearly 
appear  by  necessary  inference  from  the  whole  of  the  sentence 
taken  together  what  that  ground  was,  and  that  it  was 
incompatible  with  the  neutrality  of  the  condemned  property, 
such  sentence  will  be  conclusive  to  falsify  the  warranty  (k). 

But  that  it  may  have  this  effect,  the  real  groimd  upon 
which  the  sentence  proceeded  must  be  clearly  dediicible  by 
plain  inference  from  the  whole  taken  together;  and  such 
ground  must  amount  to  a  forfeiture  of  neutrality  by  the  law 
of  nations.  If  there  be  so  much  ambiguity  as  to  make  it 
impossible  to  ascertain  the  real  ground  on  which  the  sentence 
proceeded,  it  is  not  conclusive  (/). 

The  rule  is  thus  laid  down  by  Tindal,  C.  J. :  "  In  order  to 
conclude  the  parties  from  contesting  the  ground  of  con- 
demnation in  an  English  Court  of  Law,  such  ground  must 
appear  clearly  on  the  face  of  the  sentence ;  it  must  not  be 
collected  by  inference  only  or  left  in  uncertainty,  whether  the 
ship  was  condemned  on  one  ground  which  would  not  be  a 
just  ground  of  condemnation  by  the  law  of  nations,  or  on 
another  groimd  which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country  "  (m). 
Bemardi  v.  In  an  early  case  before  Lord  Mansfield,  where  a  sentence 
of  ambiguous  construction  stated  on  the  face  of  it  two  facts 
as  the  basis  of  adjudication,  one  of  which  raised  the  inference 


(i)  Christie  t\  Secretan  (1799),  8 
T.  R.  192. 

(k)  See  Einderslej  9.  Chase  (1801), 
1  Marshall,  Ins.  426 ;  BeU  v.  Car- 
stairs  (1811),  14  East,  374,  392,  394; 
Bolton  V.  Gladstone  (1804),  6  East, 
155;  S,  C.  (1809),  2  Taunt.  85; 
Baring  v.  Royal  Exch.  Ass.  Co. 
(1804),  6  East,  99,  overruling  as  to 
this  point  the  N.  Pr.  deoidon  of  Lord 
Ellenborough  in  Fisher  v.  Ogle 
(1808),  1  Camp.  418,  in  which  his 


Lordship  dedded  that  the  sentence  is 
OTidence  only  of  what  it  pontiYely 
and  specifically  affirms  in  the  adjudi- 
oatiye  part  of  it,  not  of  what  may  he 
gathered  from  it  by  way  of  inference. 

{1}  Bemardi  v.  Motteux  (1781),  2 
Dougl.  676 ;  Calvert  v.  BoviU  (1798), 
7  T.  R.  523 ;  Fisher  v.  Ogle  (1808), 
1  Camp.  418  ;  Dalgleish  v,  Hodgson 
(1831),  7  Bing.  495. 

(m)  Dalgleish  v.  Hodgson  (1881), 
7  Bing.  504. 
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that  the  eondemnatioii  did  not  proceed  on  the  ground  of  Sect.  680. 
enemy's  property,  but  on  the  ground  of  a  non-oomplianoe 
with,  the  private  ordinances  of  the  condemning  state,  his 
Lordship  permitted  the  plaintiJS  to  show  by  collateral 
evidence,  that  the  latter  ground  was  that  on  which  the 
foreign  Court  really  proceeded  («). 

So,  in  a  ease  before  Lord  Kenyon  and  the  Court  of  King's  £*l^f^  ^' 
Bench,  where  the  sentence  of  a  French  Prize  Court  con- 
demned property,  "  warranted  American,"  on  three  grounds, 
alleged  in  the  preamble  in  such  a  way  as  to  make  it  ambi- 
guous on  which  the  sentence  really  proceeded,  and  none  of 
which  was  a  just  ground  of  condemnation  by  the  law  of 
nations ;  the  Court  held  the  sentence  not  conclusive  to  prove 
a  forfeiture  of  neutrality  (o). 

Where  the  sentence  merely  condemned  the  ship  as  prize, 
without  stating  on  the  face  of  it  any  grounds  of  condemnation, 
Lord  Mansfield  in  one  case  permitted  the  defendant  to  show, 
hj  collateral  evidence,  that  it  really  proceeded  on  the  groimd 
of  a  violation  of  neutrality  {p).  In  another  case  of  the  same 
kind,  his  Lordship  held  that  the  mere  fact  of  condemnation 
by  a  competent  Court,  "  as  good  and  lawful  prize,"  where  no 
grounds  were  stated,  was  conclusive  evidence  of  a  breach  of 
the  warranty  of  neutraliiy  (q).  The  authority  of  this  case 
has  however  been  doubted  (r),  and  it  does  not  seem  to  be 
reconcilable  with  the  rule  laid  down  as  above  by  Tindal,  0.  J., 
in  Dalgleish  v.  Hodgson. 


681.  If  the  sentence  in  the  adjudicative  part  of  it  ex-  S6nteD<>e 
pressly  condenms  ship  or  goods  on  the  ground  of  their  being  ^o^^^ 
enemy's  property,  such  sentence,  though  manifestly  imjust,  ^^^^ 


(n)  Bemardi  f .  Motteux  (1781),  2  2  Park,  Ins.  727 ;  1  MarshaU,  Ins. 

DcmgL  575.  405. 

(o)  CWvert  f .  BoYiU  (1798),  7  T.  R.  (r)  2  Smithes  L.  0.    See  also  the 

._  remarks  of  Lawrenoe,  J.,  on  this  case 

^    ^        ,  »    .  in  Lothian  v.  Henderson  (1803),  3 

(p)  Femande.  i;.  Da  Oosta  a764),  3  ^  p  ^^^^  ^^^^  .^  ^^^^  ^^ 

Beaires,  814;  1  Marshall,  Ins.  398.  the  learned  Judge  approved  of  the 

{q)  Saloaca  v.  Woodmass  (1784),  decision. 
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Sect.  681.    will  be  received  as  conclusive  evidence  to  prove  a  breach  of  the 

warranty  of  neutrality. 
Geyer  v.  An  insurance  was  effected  on  the  freight  of  a  ship  "  war* 

ranted  American  property : "  the  ship,  being  captured  by  a 
French  privateer,  was  condemned  by  the  sentence  of  a  French 
Prize  Court,  which,  after  reciting  the  fact  that  she  had  not  a 
list  of  her  crew  on  board  conformably  to  the  model  annexed 
to  the  treaty  of  1778  between  France  and  the  United  States, 
proceeded  as  follows: — "The  tribunal,  therefore,  adjudges 
the  validity  of  the  capture  and  confiscation  of  the  ship  and 
cargo,  the  whole  being,  for  want  of  the  captain's  having  the 
papers  in  due  form,  decreed  to  belong  to  the  enemies  of  the 
Eepublic  "  :  the  Court  of  King's  Bench  held  this  sentence  to 
be  conclusive  evidence  of  a  breach  of  the  warranty.  Lord 
Kenyon  said,  "  The  ground  on  which  the  French  Court  pro- 
ceeded in  this  case  was  that  this  was  a  capture  of  enemy's 
property.  Whether  or  not  those  Courts  arrived  at  that 
conclusion  by  proper  means  I  am  not  at  liberty  to  inquire. 
Here  the  question  is  whether  they  have  not  stated,  as  the 
foundation  of  the  condemnation,  a  ground  which  will  bear 
them  out  supposing  it  to  be  true ;  and  I  am  clearly  satisfied 
that  they  have  "  («). 

Enieas  682.  Even  though  the  foreign  Court  do  not  expressly 

insentenoe  declare  in  the  adjudicative  part  of  the  sentence  that  the 
^^OTamy^  Subject  of  condemnation  was  enemy's  property ;  yet  if  it  can 
iflnot  "be  clearly  collected  from  the  whole  of  the  sentence  taken 

together  that  they  must  have  proceeded  on  this  ground,  a 
breach  of  the  warranty  is  established. 
Kjndowley  Goods  "  warranted  Swedish  property  "  were,  with  the  ship, 

seized  and  condemned  by  the  Prize  Court  of  the  Isle  of 
France,  whose  sentence,  after  stating  the  principal  question 
to  be  "  whether  the  ship  and  cargo  were  enemy's  property  or 
Swedish  property,"  proceeded  to  set  forth  several  insufficient 

(»)  Geyerr.Aguilar(1798),7T.R.  Shower,  143;  ptr  eur.  Oastrique  r. 
681;  8,  P.  Hughes  v,  Gomelinfl  Imrie  (1861),  in  error,  SOL.J.  C.P. 
(1682),  Carth.  32 ;  T.  Raym.  473 ;  1       177,  184,  188. 


V.  Chase. 
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grounds  of  oondemnatioiiy  and  then,  in  the  adjudioatiYe  olaose    Sect.  689. 

of  the  sentence,  referring  to  all  that  had  preceded,  used 

fheee  words,  ^^  whereupon  the  Court  declared  the  ship  and 

cargo  to  be  lawful  prize."    Sir  William  Grant,  on  appeal, 

giying  judgment  at  the  Cockpit  in  this  case,  decided  that,  as 

the  French  tribunal  had  considered  the  question  whether  the 

property  was  enemy's  or  neutral,  and  had  then  adjudged  it 

to  be  lawful  prize,  this  was  sufficient  evidence  of  a  breach  of 

the  warranty,  as  they  must  have  been  supposed  to  have 

proceeded  on  the  ground  that  it  was  enemy's  property  (t). 

"  The  result  of  all  the  cases,"  said  this  very  learned  Judge, 
"  is,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as 
to  all  that  it  professes  to  decide.    Now,  is  it  possible  to  say 
that  this  Court  did  not  profess  to  decide  whether  this  was  or 
was  not  enemy's  property  P    It  was  the  only  question  the 
Court  did  profess  to  decide  "  (m).     Sir  WiUiam  Grant  also  in  The  presnmp- 
this  case  observed  that  it  is  generally  to  be  presumed  that  /<^^that 
such  sentences  proceed  on  legitimate  groimds,  which  throws  suchsentenoes 
on  the  parties  impeaching  them  the  duty  of  showing  that  oeededon 
they  have  proceeded  on  some  other  groimds  (r).     In  a  recent  grounds, 
case,  however,  the  Court  of  Appeal  said  that  the  cases  in 
which  a  sentence  of  a  foreign  Court  has  been  held  conclusive 
evidence  of  the  fact  that  the  vessel  condemned  was  not 
neutral,  are  exceptional,  and  that  they  have  no  application  to 
judgments  in  rem  in  general  (x). 

683.  As  we  have  already  seen,  a  neutral  ship,  in  order  to  Sentenoe  on 

the  ground 

(f)  Kinderalej  v.  Chase,  at  the  L.  C.  See  also  the  opinion  of  Black- 
Cockpit,  22nd  July,  1801, 1  MarshaU,  bum,  J.,  deUvered  in  the  House  of 
Ins.  426.  See  '^Bolton  ..  Ghid-  j^^  ^  ^astrique  r.  Imrie  (1870), 
stone  (1804),  6  East,  155,  in  error;  t  t>  tt  t  ^  /» 
(1809),  2  Taunt.  16,  which  proceeded  ^'  R.  4  H.  L.  4 14  ;  and  as  to  foreign 
on  the  same  principle.  judgments  generally,  the  judgments 

(n)  Kindersley  v.  Chase,  at  the  of  the  same  learned  Judge  in  Godard 

Cockpit,  22nd  July,  1801, 1  MarshaU,  v.  Gray  (1870),  L.  R.  6  Q.  B.  139, 

Tfift,  425.  and  Schibsby  v,  Westenholz  (1870), 

{v)  1  Marshall,  Ins.  426,  427.   See  »*»<'•  156. 
the  effect  of  judgments  and  of  judg-  (x)  Ballantyner.  Maokinnon,[1896] 

ments  tfi  rem  considered,  2  Smith's  2  Q.  B.  463. 
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Sect.  683. 

that  ship  not 

properly 

dooamented. 


Effect  of 
sentenoe 
obviated  by 
special 
agreement. 


Lothian  r. 
Henderson. 


Sentence 
expressly  on 
ground  of 
breach  of 
arbitrary 
reg^ulation. 


comply  with  a  warranty  of  neutraliiy,  must  be  provided  with 
all  the  documents  required  by  treaty  (t/).  Hence,  if  a 
sentence  of  condemnation  profess  to  be  on  the  ground  that 
the  ship  had  not  those  evidences  of  neutrality  on  board,  the 
warranty  is  deemed  to  have  been  broken  (a). 

Nevertheless,  although  the  ship  be  warranted  in  the  policy 
to  belong  to  a  neutral  state,  this  may  be  explained  by  a  sub- 
sequent agreement,  so  as  to  preclude  the  effect  of  a  foreign 
sentence  of  condemnation  as  enemy's  property,  where,  in 
point  of  fact,  the  ship  was  neutral  property.  A  ship  was 
described  in  the  policy  as  ^'  an  American  vessel,"  and  doubts 
having  arisen  whether  this  was  not  a  warranty  of  neutrality, 
the  underwriters  signed  a  written  paper,  agreeing  '^  that,  in 
case  of  capture  or  seizure,  the  assured  on  producing  papers 
to  prove  that  the  ship  and  cargo  were  really  neutral  should 
be  entitled  to  his  loss."  The  ship  was  captured  and  con- 
demned as  enemy's  property,  but  the  Court  held  that,  though 
there  was  a  warranty  that  the  ship  was  American,  yet  the 
explanatory  agreement  coupled  with  proof  of  her  neutrality 
prevented  the  sentence  from  establishing  a  breach  of  this 
warranty  (a). 

684.  Although  a  ship  cannot  be  neutral  unless  she  is 
properly  documented  as  required  by  treaties,  the  same  con- 
sequence, as  we  have  seen,  does  not  follow  from  her  mere 
failure  to  observe  those  arbitrary  regulations,  or  ordinances  of 
foreign  states,  which  have  not  received  the  sanction  of  inter- 
national law  (6). 

Thus,  where  a  ship,  "warranted  Portuguese,"  was  con- 
demned by  a  French  Prize  Court  expressly  "  because  she  had 
an  English  supercargo  on  board,"  contrary  to  a  recent  ordi- 
nance of  the  French  government,  but  not  contrary  to  the  law 
of  nations,  or  to  any  treaty  between  France  and  Portugal, 


(y)  Ante,  6.  661. 

(«)  Banrillai  v.  Lewis  (1782),  1 
Marshall,  Tnfl.  402;  Barings.  Glaggett 
(1802),  8  B.  &  P.  201.  See  the 
remarks  of   Lawrence,  J.,  on  the 


former  case  in  Pollard  v,  BeU  (1800), 
8  T.  R.  441,  442. 

(a)  Lothian  9,  Henderson  (1808), 
3  B.  &  P.  499. 

(h)  I  Marshall,  Ins.  401,  402. 
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Lord  Mansfield  held  that  this  senienoe  did  not  falsify  the  Sect.  684. 
warranty (c).  On  the  same  ground,  where  a  ship,  "warranted 
Danish,"  was  condemned  by  a  French  Prize  Court  on  the 
express  gronnd  of  her  "  captain's  being  an  enemy,"  contrary 
to  a  French  ordinance,  set  out  in  the  sentence,  the  Court  held 
that  the  sentence  did  not  falsify  the  warranty  (d).  And  in 
the  case  of  Bird  v.  Appleton,  the  Court  of  King's  Bench  fully 
sustained  their  decision  in  Pollard  v.  Bell,  and  broadly  laid 
down  the  principle  that  no  one  state  has  authority,  by  any 
ordinance  of  its  own,  to  yary  the  general  law  of  nations  as  to 
other  states  («). 

685.  If  in  a  foreign  sentence  there  be  several  grounds  of  SeDtenoe  on 
condemnation  set  forth,  and  one  of  them  be  a  good  and  legal  S^^^  ^ 
ground,  it  will  be  conclusive  to  establish  a  breach  of  the 
warranty,  though  joined  with  several  bad  ones. 

Thus,  where  a  ship, "  warranted  American,"  was  condenmed  Baring  v. 
by  a  French  Prize  Court,  partly  on  the  groimd  that  she  was  j^^  q^^     ' 
not  documented  according  to  treaties,  and  partly  for  the 
breach  of  French  ordinances,  not  binding  upon  America,  the 
sentence  was  held  conclusive  to  forfeit  the  warranty  (/). 

(e)  Mayne    v.   Walter    (1782),    1      v,  Motteux  (1781),  2  Dougl.  676,  for 
If^ygK^ll^  Xns.  402.  the  true  effect  of  which  decision, 

see  1  "M^A-raTii^ll.   Ins.  406,  and  per 
id)  Pollard  r.  BeU  (1800),  8  T.  B.      i^,,,^^:;^       PoUarf   ..    Ml 

*^'  (1800),  8  T.  B.  iil. 

{e)  (1800),  8  T.  B.  662.    See  also  (/)  Baring  v,  Boyal  Exch.  Am. 

Price  p,  Ben,  1  fiast,  663 ;  Bernard!      Co.  (1804),  6  East,  99. 
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8B0T. 

Warranty  of  Seaworthiness- 
General  Doctrine    686—688 

Warranty    only    extends    to 

Ship 689 

Warranty  may  be  waived    . .  690 
What  satisfies  the  Warranty . 

691—696 
Parol  Evidence  contradicting 

it    696 

Not  implied  in  Time  Policies .  697 

Policy  "  at  and  from  " 698 

Voyage  in  Stages   699—701 

Stage  where  Pilot  is  required. 

702—704 


SHOT. 

Warranty  of  Seaworthiness— Mfi^. 

Stages  for  CJoaling 706—707 

Voyage  from  distant  Port. .  708, 709 
What  satisfies  the  Warranty — 
Condition  of  Ship  ....710—720 
Master  and  Crew   ....721—723 

pact 724 

Proof  of  Unseaworthiness.  .726, 726 
Condition  that  Ship  shall  be  pro- 
perly documented — 
Proofs  of  National  Character..  727 
Consequences  of  Breach . .  728 — 731 
Carrying  simulated  Papers.,  .  732 
Warranty  of  Legality  733 


686.  In  every  voyage  policy  there  is  an  implied  warranty 
that  the  ship  shall  be  seaworthy  for  the  voyage  when  she 
sails,  by  which  is  meant  that  she  shall  be  in  a  fit  state  as  to 
repairs,  equipment,  crew,  and  all  other  respects^  to  encounter 
the  ordinary  perils  of  the  voyage  insured  at  the  time  of 
sailing  on  it  (a). 

There  is  nothing  in  the  law  of  marine  insurance  more 
important  to  commerce  and  the  preservation  of  human  life 
than  a  strict  compliance  with  this  warranty  (b).  It  is  not 
implied,  however,  in  time  policies  (c).    In  voyage  policies  it  is 


(a)  Per  cur,  Dixon  v,  Sadler  (1839), 
5  M.  &  W.  406,  4U. 

(b)  See  the  ohserrations  of  Lord 
Eldon  in  Douglas  r.  Soougall  (1816), 
4  Dow,  276 ;  and  of  Lord  Bedesdale 


in  WiUae  v,  Geddes  (1816),  3  Dow, 
60. 

{c)  Dudgeon  9.  Pembroke  (1877), 
2  App.  Cas.  284 ;  pott,  s.  697. 
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an  implied  condition  precedent  to  the  underwriter's  liability    Sect.  686. 
for  any  loss  incurred  in  the  course  of  the  voyage  {d)y  and  can  Seaworthi- 
only  be  excluded  by  terms  in  writing  in  the  policy  expressed  a  oondition 
in  the  clearest  language.      Therefore,  when  in  a  voyage  Pj  voy^ 
policy  losses  from  "  rottenness,  inherent  defects,  and  other  policies, 
unseaworthiness"  were  excepted, the  Privy  CouncU  held  that 
the  implied  warranty  of    seaworthiness  was  not    thereby 
excluded.     Consequently,  the  boiler  being  defective  at  start- 
ing, the  plaintiff  did  not  recover,  although  the  defect  had 
been  made  good  before  the  loss  {e).    So,  also,  where  a. policy 
on  cattle  provided  that  the  fittings  of  the  ship  were  to  be 
approved  by  Lloyd's  surveyor,  and  they  were  approved  by 
him,  Bigham,  J.,  held  that  as  regards  the  sufficiency  of  the 
fittings,  the  warranty  of  seaworthiness  was  not  excluded  by 
the  express  provision  as  to  the  approval  of  the  fittings  (/). 

687.  If,  indeed,  as  in  policies  '^  at  and  from,"  the  risk  SeawortH- 
attachee  before  sailing,  and  the  ship,  while  in  the  port,  be  in  J^.*  ^^ 
a  state  of  seaworthiness  commensurate  with  her  then  risk,  her 
subsequently  sailing  in  a  state  of  unseaworthiness  for  the 
voyage  will  not  avoid  the  policy  ab  initio^  so  as  to  entitle  the 
assured  to  a  return  of  premium  (g) ;  and  in  the  same  way,  if 
she  be  lost  in  the  course  of  a  river  navigation,  the  under- 
writers will  be  liable,  provided  her  then  state  of  equipment 
was  adequate  to  her  then  risk,  although  it  might  not  be  such 
as  to  constitute  a  state  of  seaworthiness  for  her  sea  voyage  {k) . 

As  Alderson,  B.,  expressed  it  in  the  case  of  Gfibson  v. 
Small, "  on  a  voyage  policy  *  from'  a  port,  the  ship  must  be 
able,  if  seaworthy,  to  sustain  the  ordinary  risk  on  that 
voyage.  If  insured  *at  and  from,'  the  ship  must  be 
seaworthy  ^  at,'  i.e.,  sufficient  for  ordinary  risks  in  port,  and 

(d)  Per  Lawrence,  J.,  Christie  i».  (/)  Sleigh   v.    Tjrser,    [1900]    2 

Seoretan  (1799),  8  T.  R.  198 ;  per  Q.  B.  333. 

Lord  EUenhorough,  Wedderhum  v.  iff)  Annen  v.  Woodman  (1810),  3 

Ben  (1807),  1  Oamp.  2.  Taunt  299.                                           • 

«.•    .        -r         M  W  ooepereur.  in  Dixon  v,  Sadler 

(.)  Quebec   Marine    Ina.    Co.    v,  (1839),  5  M.  &  W.  406,  414  ;  Bouil- 

Commerdal  Bank  of  Canada  (1870),  ion ,,.  Lnpton  (1863),  83  L.  J.  C.  P. 

L.  B.  8  P.  C.  234.  37 ;  and  seeiTcw^,  ss.  699—701. 

VOL.  U.  8  E 


Digitized  by 


Google 


784 
Sect.  687. 


IMPLIED  WARRANTY 


[part  II. 


Immaterial 
that  niisea- 
worthiness 
remedied 
before  loas. 


Ignoranoe  of 
assured  as  to 
UDseaworthi- 


terial. 


seaworthy  *  from,'  i.e.^  fit  for  the  voyage  at  the  time  of  eail- 
uig  "  (*)•  "  The  term  *  seaworthy/  "  said  Erie,  J.,  on  the  same 
occasion,  "  when  used  in  reference  to  marine  insurance,  does 
not  descrihe  absolutely  any  of  the  states  which  a  ship  may 
pass  through,  from  the  repairs  of  the  hull  in  dock  till  it  has 
reached  the  end  of  its  voyage ;  but  it  expresses  a  relation 
between  the  state  of  the  ship  and  the  perils  it  has  to  meet  in 
the  situation  it  is  in  "  (J). 

688.  As  seaworthiness  is  a  condition  of  the  contract  of 
insurance,  breach  of  the  condition  avoids  the  contract  and 
deprives  the  assured  of  any  recourse  against  the  insurers, 
whether  his  loss  can  be  traced  to  such  breach  or  not,  even 
though  the  unseaworthiness  was  remedied  before  the  loss  (Ar). 

Whether  the  assured  were  ignorant  of  the  unseaworthiness 
of  the  ship  or  not  also  makes  no  difference ;  if  the  ship  was 
not,  in  fact,  seaworthy  at  the  outset  of  the  adv;enture,  either 
in  the  degree  commensurate  with  her  then  risk,  or  for  the 
voyage,  as  the  case  may  be,  that  state  of  things  never  existed 
which  was  the  foundation  for  the  underwriter's  promise,  and 
he  consequently  can  never  be  bound  thereby.  Hence,  as 
Lord  Eldon  says,  "  It  is  not  necessary  to  inquire  whether  the 
owners  acted  honestly  and  fairly  in  the  transaction ;  for  it  is 
clear  law  that,  however  just  and  honest  the  intentions  of  the 
owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the  vessel  is, 
in  fact,  not  seaworthy,  the  underwriter  is  not  liable"  (/).. 

Thus,  where  the  owner  has  procured  his  ship  to  be  sur- 
veyed and  fully  repaired,  as  the  shipbuilder  thought,  before 
sailing,  but  she  proved  to  be  unseaworthy  from  a  latent 
defect  (the  unsoundness  of  some  timbers  near  her  keel),  not 
discovered  during  the  survey  or  repair,  Lord  Mansfield  held 
the  underwriter  discharged  from  his  liability  by  the  mere 
fact  of  unseaworthiness  (m). 


(t)  4H.  L.  Cas.  393. 

U)  Ibid,  384. 

(*)  Forshaw  r.  Chabert  (1821),  3 
Brod.  &  B.  168 ;  Qnebec  Marine  Ins. 
Co.  V.  Commercial  Bank  of  Canada 
(1870),  L.  R,  3  P.  C.  234. 


(/)  Per  Lord  Eldon  in  Donglas-i;. 
Scoagall  (1816),  4  Dow,  276. 

(«i)  Lee  r.  Beach  (1762),  I  Park, 
Ins.  468;  see  also  The  Glenfruin 
(1886),  10  P.  D.  108 ;  The  Caledonia 
(1894),  167  IT.  S.  (60  Davis),  174. 
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689.  The  warranty  of  the  ship's  seaworthiness  is  equallj    Sect.  689. 
implied  in  a  voyage   poKoy,  whatever   he  the  suhject  of  Warranty  im- 
insurance.     It  therefore  applies  no  less  to  insurances  effected  ^  goodsT  °^ 
hy  the  owner  of  the  goods  than  to  those  effected  hy  the  owner 

of  the  ship  («)•  Thus,  in  an  action  brought  by  an  innocent 
shipper  of  goods  (who  had  no  interest  whatever  in  the  ship), 
on  proof  being  given  that  the  ship  was  unseaworthy  when 
she  sailed,  Lord  Mansfield  nonsuited  the  plaintiff;  saying 
that  the  implied  warranty  could  not  be  dispensed  with  in  any 
case(o). 

The  warranty  of  seaworthiness  which  is  implied  as  to  the  but  does  not 
ship  does  not  extend  to  lighters  employed   to   land   the  lihtersin 

There  is  no  implied  warranty  in  a  policy  on  goods  that  the  ^^^t  to  the 
goods  are  seaworthy  for  the  voyage  (q). 

690.  It  is,  however,  in  the  power  of  the  insurers,  after  a  Warranty 
breach  of  the  warranty,  to  make  themselves  liable  on  the  waived  by 
risk,  by  memorandum  indorsed  on  the  policy.  underwriters. 

Under  an  insurance  "on  ship  and  outfit,"  for  a  voyage  Weirr.  Aber- 
"at  and  from  London  to  Bahia,"  the  ship  sailed  from  ^^' 
London,  and  in  the  Channel  encountered  bad  weather,  and 
made  so  much  water,  that  it  became  evident  she  was  over- 
loaded and  could  not  continue  her  voyage  in  safety  imless 
she  were  lightened.  The  master,  with  the  consent  of  the 
underwriters,  expressed  by  a  memorandimi  on  the  policy  (r), 
unshipped  part  of  the  cargo  in  Eamsgate  Harbour ;  and  pro- 
ceeded on  his  voyage,  in  the  course  of  which  a  loss  occurred 

(»)  The  law  is  the  same  in  the  text.  See  per  Stirling,  J.,  in  Brook- 
United  States.  See  The  Caledonia,  ing  v.  Mandslay  (1888),  88  Ch.  D. 
mpra;  and  1  Phillips,  s.  695.  642;  per  Bigham,  J.,  in  Sleigh  v, 

(o)  OUveri^.  CJowley  (1766),  1  Park,  Tyser,  [1900]  2  Q.  B.  336. 

Ins.  470.    As  a  rule,  in  snch  a  case  {p)  Lane  v.  Nixon  (1866),  L.  B.  1 

tKe  underwriters  on  cargo  do  not  C.  P.  412. 

rely  on  the  defence  of  nnseawOTthi-  (q)  Eoebel  v,  Saunders  (1864),  17 

tbey  pay  the  loss  And  avail  C.  B.  N.  S.  71. 


themselves  by  sabrogation  of   the  (r)  In  these  terms :  "It  is  agreed 

assored's  remedies  against  the  ship-  that  the  ship  may  load,  unload  and 

owner.    But  this  practice  does  not  reload  goods  and  discharge  part  of 

modify  the  rule  of  law  stated  in  the  her  cargo  at  Ramsg^ate." 

3e2 
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Sect.  e90>  wholly  anoonnected  with  the  original  state  of  unseaworthiness 
of  the  ship  when  she  first  sailed  from  London;  the  joiy 
found  that  the  ship  was  seaworthy  for  her  voyage  when  she 
sailed  from  Bamsgate,  and  the  Court,  upon  this  finding  and 
the  other  facts  of  the  case,  held  that  the  underwriters  were 
liable  for  the  loss  (s). 

Lord  Tenterden's  judgment,  as  reported,  involves  the 
proposition  that  if  a  vessel  be  at  the  outset  unseaworthy, 
owing  to  some  defect  which  is  discovered  and  remedied 
before  loss,  the  policy  is  not  avoided,  a  proposition  which,  as 
we  have  seen,  cannot  now  be  maintained  (t).  The  true 
ground  on  which  the  decision  must  rest  is  thus  stated  by 
Lord  Penzance,  in  delivering  the  judgment  of  the  Privy 
Council  in  Quebec  Marine  Insurance  Co.  v.  Commercial 
Bank  of  Canada  (w) :  "  The  case  of  Weir  r.  Aberdein  did 
not  proceed  upon  the  language  that  is  attributed  to  Lord 
Tenterden — ^whether  he  was  fully  and  rightly  reported  or 
not — but  the  judgment  proceeded,  as  it  appears  to  their  Lord- 
ships, distinctly  upon  the  principle  that  the  underwriters  had 
been  aware  of  the  unseaworthiness,  and  had  assented  to  the 
vessel  putting  back  to  the  port  to  cure  herself  of  the  defect, 
and  therefore  they  were  held  responsible.  They  had  assented 
in  writing  on  the  policy  to  maintain  their  liability,  notwith- 
standing the  violation  of  the  warranty." 

Ko  implied  691.  It  is  enough  to  satisfy  this  warranty  that  the  ship  be 

J^'^^    **  originally  seaworthy  for  the  voyage  insured  when  she  sails 

■'^*^  ^*^'*^  on  it ;  the  assured  makes  no  warranty  that  the  ship  shall 

continue  seaworthy  in  the  course  of  it.    "  Every  ship,"  says 

Lord  Mansfield,  **  must  be  seaworthy  when  she  first  sails  on 


(t)  Weir  V.  Aberdein  (1S19),  2  B.  principle  (s.  726) ;   and  ChanoeUor 

ft  Aid.  320.  Kent  considers  his  Lordship's  arga- 

{t)  See  Forshaw  v.  Ghabert,  and  ment  very-  weightj.    8  Com.  289. 

Qoebeo   Marine  Ins.  Co.  v.  Com-  The  American  cases  are,  however, 

mercial  Bank  of  Canada,  ante,  s.  688.  indecisiye.     See  Joyce,  Ins.  vol.  iii. 

Phillips  has  cited  Lord  Tenterden's  s.  2182. 
words,  and  formulated  them  into  a  (m)  L.  B.  3  P.  C.  234,  244. 
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the  voyage  msuiedy  but  she  need  not  oontinae  so  throughout    Sect.  691. 
the  voyage"  (x). 

On  this  ground  it  has  been  frequently  held  that  under  a 
policy  on  a  voyage  out  and  home,  the  risk  being  entire  and 
indivisible,  it  is  sufficient  to  satisfy  the  warranty  if  the  ship 
be  seaworthy  for  the  entire  voyage  when  she  first  sails  from 
the  home  port  of  loading ;  and  it  is  not  necessary  that  she 
should  be  in  a  seaworthy  condition  on  sailing  from  the  out- 
port  on  her  liomeward  passage,  or  from  any  intermediate 
port. 

Thus,  where  the  voyage  insured  was  "  at  and  from  Hon-  Bennonjp. 
fleur  to  the  coast  of  Angola,  during  her  stay  and  trade  there,  ««»€:o- 

at  and  from  thence  to  her  port  or  ports  of  discharge  in  St. 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur," 
Lord  Mansfield  said,  that  if  this  was  one  entire  risk  (which, 
as  the  premium  was  entire,  he  held  it  to  be),  the  underwriters 
were  liable  if  the  ship  was  seaworthy  when  she  left  Honfleur, 
though  she  had  not  been  so  at  Angola,  or  any  of  the  sub- 
sequent stages  of  the  voyage  (y). 

So,  where  a  ship  was  insured  **  at  and  from  Belfast  to  her  Holdswortli 
port  or  ports  of  loading  in  British  America,  during  her  stay  ^'  "®* 
there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom," &c.,  and  the  evidence  showed  that  she  was  seaworthy 
when  she  sailed  from  Belfast,  but  unseaworthy  when  she  left 
St.  Andrew's  on  the  homeward  passage,  the  counsel  for 
the  defendants  admitted  that  the  implied  warranty  was 
satisfied  (z). 

The  decision  of  the  Privy  Council  in  Biccard  v.  Shepherd  (a),  Biocard  v. 
seems  at  first  sight  to  conflict  with  the  cases  just  cited.     In  qJ^ 
that  case  the  policy  was  on  goods  "  at  and  from  the  anchor-  ahipped  at 
ages  off  Hondeklip  Bay  and  Port  NoUoth  to  Swansea,"  from  under  one 

poHcy. 

(*)  Per  Lord  Mansfield  in  Bermon  M    ^   Bermon   v.   Woodbridge 

».  Woodbridge  (1781),  2  Dougl.  788,  (1781),  2  Dongl.  788. 

and  in  Eden  r.  Parkinson  (1781),  («)  Holdsworfch  r.  Wise  (1828),  7 

ibid.  736 ;  per  Lord  Eldon  in  Watson  B.  &  Cr.  794.    See  also  5.  P.,  Red- 

r.  Clarke  (1818),  1  Dow,  344.;    so  man  v.  Wilson  (1846),  14  M.  &  W. 

per  eur.  in  Dixon  r.  Sadler  (1839),  476. 

^  M.  &  W.  414,  416.  (a)  (1861),  14  Moo.  P.  C.  471. 
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Sect.  691.  the  loading  of  the  goods  on  board  the  ship.  She  took  part 
of  her  cargo  at  Hondeklip  Bay,  and  was  seaworthy  when  she 
sailed  thence ;  but  she  was  overloaded  at  Port  NoUoth,  and 
thus  became  unseaworthy.  The  cargo  was  lost  on  the 
voyage,  and  the  Privy  Council  held  that  the  assured  could 
recover  in  respect  of  the  cargo  shipped  at  Hondeklip  Bay, 
but  not  in  respect  of  that  shipped  at  Port  NoUoth.  The 
ground  of  the  decision  seems,  however,  to  have  been  that 
under  the  words  of  the  policy  two  separate  risks  were  insured, 
one  on  the  parcel  of  goods  shipped  at  Hondeklip  Bay,  the 
other  on  the  parcel  shipped  at  Port  Nolloth,  and  that  as  to 
these  parcels  the  voyage  began,  and  therefore  the  warranty 
attached,  at  different  times  (6). 


Implied  war- 
ranty as  to 
crew 

does  not  ex- 
tend to  their 
conduct 
daring 
voyage. 


692.  The  preceding  cases  establish  the  principle  that  no 
warranty  is  implied  that  the  ship,  in  point  of  staunchness 
and  repair,  shall  continue  seaworthy  throughout  the  voyage ; 
it  is  equally  certain  that  the  assured  makes  no  warranty 
for  the  continued  good  conduct  of  the  master  and  crew  in 
the  course  of  the  voyage  (c).  If  the  vessel,  crew,  and 
equipment  be  originally  sufficient,  and  the  master  a  person 
of  competent  skill,  the  assured  has  done  all  he  contracted 
to  do ;  and  although  such  master  and  crew  should  by  their 
acts  or  omissions  have  brought  the  ship  in  the  course  of  the 
voyage,  and  at  the  time  of  loss,  into  an  unseaworthy  (/.<?., 
uninsurable)  state,  yet  the  underwriter  is  liable  for  all  loss 
which,  though  remotely  occasioned  by  such  superinduced  state 
of  unseaworthiness,  is  yet  proximately  caused  by  the  perils 
insured  against  {d). 


(b)  (1861),  14  Moo.  P.  C.  496. 

{c)  Trinder,  Anderson  &  Co.  v. 
Thames  &  Mersey  Marine  Ins.  Co., 
[1898]  2  Q.  B.  114,  per  Smith,  L.  J., 
p.  123. 

{d)  Busk  V,  Royal  Exoh.  Ass.  Co. 
(1818),  2  B.  &  Aid.  73 ;  Walker  v. 
Maitland  (1821),  5  B.  &  Aid.  171 ; 
Bishop  V.  Pentland(1827),  7  B.  &  Cr. 
219 ;  Holdsworth  v.  Wise  (1828),  7 


B.  &  Cr.  794  ;  and  see  especially 
Phillips  V,  Headlam  (1831),  2  B.  & 
Ad.  380;  Dixon  v,  Sadler  (1839),  5 
M.  &  W.  406 ;  S.  C,  in  error  (1841), 
8  M.  &  W.  896  ;  Redman  v.  Wilson 
(1846),  14  M.  &  W.  476 ;  PhilHps  v, 
Naime  (1847),  4  C.  B.  343;  Biocard 
V.  Shepherd  (1861),  14  Moo.  P.  0. 
471 ;  Dudgeon  v.  Pembroke  (1877), 
2  App.  Cas.  284. 
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"  It  is  the  duty  of  the  owner,"  says  Bayley,  J.,  "  to  have  Sect.  692. 
the  ship  properly  equipped,  and,  for  that  purpose,  it  is  neces- 
sary that  he  should  provide  a  competeut  master  and  orew  in 
the  first  instance ;  but  having  done  this  he  has  discharged 
his  duty "  (e),  "  The  assured  makes  no  warranty,"  says 
Parke,  B.,  ^'  that  the  vessel  shall  continue  seaworthy,  or  that 
the  master  and  crew  shall  do  their  duty  during  the  voyage ; 
and  their  negligence  and  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately 
occasioned  by  the  perils  insured  against.  Nor  can  any  dis- 
tinction be  made  in  this  respect  between  the  omission  by  the 
master  and  crew  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  which  ought  not,  in  the  course  of  the  navigation. 
It  matters  not  whether  a  fire,  which  causes  a  loss,  be  lighted 
improperly,  or,  after  beiug  properly  lighted,  be  negligently 
attended;  whether  the  loss  of  an  anchor,  which  makes  a 
vessel  unseaworthy,  be  attributable  to  the  omission  to  take 
proper  care  of  it,  or  to  the  improper  act  of  slipping  it  or 
cutting  it  away  ;  nor  could  it  make  any  difference,  whether 
any  other  part  of  the  equipment  were  lost  by  mere  neglect, 
or  thrown  away  and  destroyed  in  the  exercise  of  an  improper 
discretion  by  those  on  board  "  (/). 

693.  The  numerous  cases  illustrative  of  these  positions  will  Case  of  un- 

be  considered  more  at  large  hereafter,  when  we  come  to  treat  d^^to  negS* 

of  the  losses  covered  by  the  policy.     We  will  here,  however,  f^^^'*™* 

cite  one  which  shows  that  it  makes  no  difference  whether  the  Redman  r. 

Wilson, 
state  of  unseaworthiness  which  occasions  the  loss  be  caused 

by  the  negligence  of  the  master  and  crew,  or  of  other  parties 

employed  by  the  assured  upon  the  business  of  the  ship  in  the 

usual  course  of  trade.    A  ship  insured  ^^  from  London  to 

Sierra  Leone,  while  there,  and  back  to  her  port  of  discharge 

in  the  United  Kingdom,"  was  loaded  with  teak  at  an  island 

on  the  Sierra  Leone  river  by  the  African  natives  (who  are 

generally  employed  in  that  trade  for  the  purpose),  and  having 

(*)  Per  Bajley,  J.,  in  Walker  r.  (/)  Per  Parke,  B.,  in  Dixon  p. 

Maitland  (1821),  6  B.  ftAld.  176.  Sadler  (1839),  6  M.  &  W.  414. 
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Sect.  698.  completed  her  loading,  began  dropping  down  the  river  on  her 
passage  home ;  it  was  soon  found,  however,  that,  owing  in 
all  probability  to  the  unskilful  loading  of  the  natives,  she 
had  become  bo  leaky  as  to  be  unfit  to  put  to  sea,  and  having, 
on  examination,  been  pronounced  unsea worthy,  she  was 
volimtarily  run  on  shore  to  prevent  her  sinking  in  the  river, 
and  ultimately  sold  where  she  lay,  as  not  being  fit  for  repair. 
The  plaintiff  claimed  a  total  loss  by  the  perils  of  the  sea ; 
and,  the  ship  having  been  seaworthy  when  she  sailed  from 
London,  the  Coui't  held  the  underwriters  liable,  as  the  loss, 
though  remotely  arising  fi-om  the  negligence  of  the  natives, 
was  proximately  caused  by  a  peril  of  the  sea  {g). 

Effect  of  694.  The  principle  that  when  the  ship  starts  seaworthy  the 

admission  of  .        7      . 

seaworthiness  underwriter  is  liable  for  a  loss  caused  remotely  by  the  ship 
"^po  cy«  having  become  unseaworthy,  but  proximately  by  a  peril 
insured  against,  is  also  illustrated  by  two  cases,  where  the 
policy  contained  a  clause  by  which  the  ship  was  "  allowed  to 
be  seaworthy  for  the  voyage " :  this  clause  having  been 
decided  to  be  "  a  dispensation  with  the  implied  warranty  of 
seaworthiness,**  so  as  to  preclude  the  underwriter  from  any 
defence,  on  the  groimd  of  the  ship's  not  having  been  sea- 
worthy for  the  voyage  when  she  sailed,  these  cases  stand  on 
the  same  footing  as  though  the  jury  had  expressly  found  the 
fact  of  seaworthiness  {h). 
Parfttt  V.  In  the  earlier  case  a  ship,  insured  "  from  Bristol  to  Sierra 

Leone,  and  back,"  had,  by  the  violence  of  the  winds  and 
waves,  become  so  damaged  and  leaky  that  she  was  obliged  to 
run  for  Qumbia,  where  she  was  found  to  be  unseaworthy,  and 

ig)  Redman  r.  Wilson  (1845),  14  {h)  Parfitt  v,  Thompson  (1844),  13 

M.   &  W.  476.    See  also  Dixon  r.  M.  &W.  392,396;  Phillips  v.  Naime 

Sadler  (183§),  6  M.  &  W.  406;  in  (1847),  4  C.  B.  343.    In  the  United 

error  (1841),  8  M.  &  W.  896 ;  and  States  it  has  been  held  that  a  cer- 

Dudgeon  v.  Pembroke  (1877),  2  App.  tificate  of  seaworthiness  from  an  in- 

Cas.  284,  in  both  of  which  oases  this  spector  of  a  board  of  underwriters 

question,  apart  from  that  of  sea-  precladed  a  member  of  the  board 

worthiness,  was  raised,  and  decided  from      alleging      unseaworthiness, 

in  accordance  with  the  cases  men-  Western  Ass.  Co.  v.  Southern  CottpA 

tioned  in  the  text.  Oil  Qo.  (1896),  68  F.  924, 
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not  within  reach  of  the  repairs,  which  had  become  indie-  Sect.  694. 
pensable,  in  consequence  of  which  she  was  necessarily  sold  as 
she  lay.  The  defendants  proposed  to  show  that  the  loss  had 
arisen  solely  from  the  decayed  and  unseaworthy  state  of  the 
ship,  but  this  they  were  precluded  from  doing  by  their 
admission  of  seaworthiness;  and  the  Court  held  that  even 
supposing  the  loss  to  be  shown  to  have  been  occasioned  by 
the  unseaworthy  state  of  the  ship  at  the  time  of  loss,  yet  that 
this  would  be  no  answer  to  the  action,  the  loss  having  been 
proximately  caused  by  the  perils  insured  against. 

In  the  other  case  the  policy  also  contained  the  clause,  "  the  PMlipe  r. 
ship  to  be  allowed  to  be  seaworthy  for  the  present  voyage." 
She  met  with  a  violent  hurricane,  by  which  she  was  so 
damaged  as  to  be  obliged  to  run  for  the  Mauritius,  where,  on 
survey,  it  was  found  that,  from  the  damage  caused  by  the 
storm  and  from  the  age  and  decayed  state  of  the  ship,  she 
was  not  worth  repairing  and  was  accordingly  sold.  It 
appeared,  however,  upon  the  whole  evidence,  that  but  for  the 
storm  the  decayed  parts  of  the  ship  would  have  been  strong 
enough  to  enable  her  to  perform  her  voyage  with  safety. 
There  was  a  verdict  for  the  plaintiffs,  and  the  Court  refused 
tb  grant  a  new  trial  (t). 

It  follows  from  these  cases  that  if  the  ship  be  admitted  to 
have  been  seaworthy  when  she  sailed,  no  subsequent  state  of 
unseaworthiness  can  preclude  the  assured  from  recovering  for 
loss  immediately  caused  by  the  perils  insured  against,  though 
the  state  of  the  ship  at  the  time  of  loss  may  be  such  as  to 
render  the  damage  caused  by  those  perils  greater  than  it 
might  have  been  had  the  ship  been  sound  (k), 

695.  The  great  leading  principle,  therefore,  of  the  English  Doctrine  of 

doctrine  of  seaworthiness  is  that  there  is  no  implied  warranty  in  the  United 

States. 

(i)  Phillips   r.    Naime    (1847),   4  insured    against.      See   Fawcos  v, 

C.  B.  343 ;  16  L.  J.  C.  P.  191.  Sarsfield  (1856),  6  E.  &  B.  192,  and 

{k)  It  would  be  different  if  the  j^^  Penzance's  remarks  on  that 
lose  were  shown  to  be  due  directly  to  .    ^^    ••  t»     *    i^    /,  ««-* 

the   unseaworthiness    of   the    ship,  case  m  Dudgeon  r.  Pembroke  (1877), 

without  the  intervention  of  any  peril  2  App.  Cas.  296. 
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Sect.  695.  thereof,  except  at  the  oommencement  of  the  voyage  (/).  On 
this  point  the  law  in  the  United  States  is  at  variance  with  our 
own,  and  gives  a  wider  extent  to  the  implied  warranty ;  it  is 
there  held  that  the  assured  is  bound  not  only  to  have  his 
vessel  seaworthy  at  the  oommencement  of  the  voyage,  but  to 
keep  her  so,  as  far  as  it  depends  on  himself  and  his  agents, 
during  the  continuance  thereof,  and  at  the  commencement  of 
all  its  subsequent  stages.  Thus  the  underwriters  in  the 
United  States  are  held  discharged  from  any  loss,  which  can  be 
distinctly  shown  to  have  arisen  from  the  negligence  or  mis- 
conduct of  the  assured  in  not  keeping  the  ship  in  a  proper 
state  of  repair. 

Yet  in  that  country  unseaworthiness  arising  after  the  com- 
mencement of  the  voyage  has,  it  seems,  no  retrospective 
operation  in  respect  of  losses  accrued  prior  to  the  breach  of 
the  implied  waiTanty ;  and  it  further  seems  to  be  the  better 
opinion  there,  that  if  the  ship  sailed  seaworthy  for  the  voyage, 
subsequent  unseaworthiness  will  not  operate  as  a  defence, 
except  where  the  loss  is  distinctly  occasioned  by  it,  and  the 
•unseaworthiness  itself  has  arisen  from  the  negligence  or  mis- 
i)onduct  of  the  assured  or  his  agents :  where  the  loss  is  totally 
unconnected  with  the  subsequent  state  of  unseaworthiness,  it 
cannot  avail  as  a  defence  for  the  underwriters  {m). 

Ib  parol  eri-  696.  An  important  question,  on  which  there  is  no  decisive 

flible  to  vary  authority  («),  is  whether  parol  evidence  can  be  given  to  con- 

of^B^w^L  tradict  or  qualify  the  warranty  of  seaworthiDess.     Amould's 

nesep  yj^^  jg  expressed  in  the  following  passage  : — "  It  is  not 


necessary 


that  the  assured  should  make  any  statement 


(/)  The  assured  cannot,  however, 
recover  for  a  loss  brought  about  by 
his  own  wilful  act  or  default.  Thomp- 
son V,  Hopper  (1866),  6  E.  &  B.  172 ; 
Dudgeon  v.  Pembroke  (1877),  2  App. 
Gas.  284 ;  Trinder,  Anderson  &  Go. 
V.  Thames  k  Mersey  Marine  Ins. 
Go.,  [1898]  2  Q.  B.  114,  G.  A. 

(m)  See  1  Phillips,  Ins.  ss.  728—736 ; 
3  Kent,  Gom.  288,289.;  iParsonSi  Ins. 


380 ;  3  Joyce,  Ins.  s.  2174.  Accord- 
ing to  Parsons,  breach  may  some- 
times only  suspend  liability  until  sea- 
worthiness be  restored,  even  though 
the  unseaworthiness  exists  when  the 
risk  commences.  See  also  1  Phillips,^ 
Ins.  s.  726. 

(»)  See  per  Williams,  J.,  in  Glap- 
ham  V.  Langton  (1864),  34  L.  J. 
Q.  B.  46. 
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with  regard  to  any  of  the  constituents  of  seaworthiness.  Sect.  696. 
Should  he,  however,  in  answer  to  inquiries  from  the  under- 
writer or  otherwise,  make  a  positive  representation  as  to  any 
of  these  facts,  his  position,  as  regards  the  underwriter,  is  not 
thereby  altered  in  the  slightest  degree ;  e,g.y  if  he  represented 
that  the  ship  was  oopper-sheathed,  or  properly  f  oimd  in  sails, 
he  would  not,  because  he  had  made  the  representation,  be 
any  the  less  bound  by  the  implied  warranty  that  she  was 
also  seaworthy  in  all  other  respects.  If,  indeed,  he  represents 
some  &ct  inoonsiBtent  with  a  state  of  seaworthiness,  and  the 
underwriter,  notwithstanding  this  statement,  yet  chooses  to 
take  the  risk — as,  if  he  represented  that  the  ship  was  not 
properly  coppered  or  not  adequately  found  in  sails — this  would 
operate  so  as  to  release  him  to  this  extent  from  the  obligation 
of  the  implied  warranty"  (o).  This  view,  that  an  implied 
warranty  may  be  qualified  by  evidence  of  a  representation, 
has  also  the  support  of  Phillips  (/>),  Duer(^),  and  of  Cock- 
bum,  C.  J.,  in  Surges  r.  Wickham  (r),  all  of  whom  consider 
that  an  implied  term  in  a  contract  rests  on  a  presumed 
intention  of  the  parties  to  be  bound  by  it,  and  that  the 
presumption  may  be  rebutted  by  evidence  of  a  contrary 
intention.  On  the  other  hand,  Blackburn,  J.,  in  the  same 
case,  expressed  a  strong  view  that  parol  evidence  cannot  be 
admitted  to  qualify  an  implied  warranty.  The  warranty  of 
seaworthiness,  said  the  learned  judge,  is  as  much  a  part  of 
the  policy  as  if  there  were  written  in  it,  "  warranted  sea- 
worthy "  («).  The  Court  of  Queen's  Bench  held,  in  a  some- 
what earlier  case,  that  a  term  of  a  written  contract  implied 
by  usage  cannot  be  varied  by  evidence  of  a  parol  agree- 
ment {t).  The  cases  are  analogous,  and  therefore  the  balance 
of  judicial  authority  in  this  country  is  in  favour  of  the  view 

(o)  2nd  ed.  vol.  i.  p.  677,  in  the  (»)  3  B.  &  S.  696 ;  33  L.  J.  Q.  6. 

chapter  on  **  Misrepreeentation."  2S.    Mr.  Maclaohlan  strongly  snp- 

(p)  1  PhilHpe,  8.  602.  ^  ^  ^^^  (Amonld,   6th  cd. 

(^)  2  Duer,  669— 672.  k          \ 

(r)    (1863),   3  B.   &  8.   684;    33  P- ^*1»  «•)• 

L.  J.  Q.  B.   23.     Wightman,  J.,  (0   Fawkee  v.  Lamb    (1862),   31 

oonomred  in  this  jodgment.  L.  J.  Q.  B.  98.    See  ante^  8.  67. 
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Sect.  696.    that  the  warranty  of  seaworthiness  can  only  be  dispensed 
with  or  qualified  by  a  written  term  of  the  contract. 

This  does  not,  however,  apply  to  extrinsic  evidence,  the 
purpose  of  which  is  to  show  what  the  subject-matter  of  the 
contract  is,  and  consequently  what  degree  of  seaworthiness  is 
required.  There  is  no  fixed  standard  of  seaworthiness ;  the 
degree  of  seawoi*thine6s  required  depends  on  the  nature  of 
the  adventure  (w) .  Therefore,  for  the  purpose  of  construing  the 
warranty,  evidence  can  be  given  that  the  underwriter  was 
informed  that  a  ship  insured  for  a  certain  voyage  was  from 
her  construction  not  capable  of  being  made  as  fit  to  encounter 
the  perils  of  that  voyage  as  any  ordinary  vessel ;  and  in  such 
a  case  the  utmost  that  the  warranty  requires  is  that  the 
particular  ship  shall  be  made  as  fit  for  the  voyage  as  is 
practicable  (?r). 

No  implied  697.  Hitherto  we  have  only  considered  the  nature  and 

8ea™rthine88  extent  of  the  implied  warranty  of  seaworthiness  in  relation  to 
in  a  time         voyage  policies :  it  was  for  some  time  assumed,  though  not 


jwlicy. 


decided,  that  there  was  no  distinction  in  this  respect  between 
voyage  policies  and  time  policies  (x). 

A  series  of  cases,  hoWever,  beginning  with  the  decision  of 
the  House  of  Lords  in  the  well-known  case  of  Oibson  r. 
Small,  and  ending  with  the  decision  of  the  same  tribimal  in 
Dudgeon  v.  Pembroke,  has  conclusively  established  the  rule, 
that  in  a  time  policy  on  ship  a  warranty  that  the  vessel  is 
seaworthy  will  under  no  circumstances  be  implied  (y).  Thus 
the  rule  holds  good,  even  though  at  the  commencement  of 
the  risk  the  ship  be  lying  at  a  home  port.  "  The  case  of 
Gibson  V.  Small,"  said  Lord  Penzance,  in  Dudgeon  r.  Pem- 

cheqner  Chamber  in  Bizon  v,  Sadler 
(1841),  8  M.  &  W.  896,  900. 

(y)  Gibeon  v.  Small  (1853),  4 
H.  L.  C.  353 ;  Thompson  r.  Hopper 
(1856),  6  E.  &  B.  188 ;  Fawcos  v, 
Sarsfield  (1856),  ibid,  192 ;  Michael 
r.  Tredwin  (1856),  17  C.  B.  551 ; 
Dudgeon  v.  Pembroke  (1877),  ^ 
App.  Cas.  284. 


(m)  See  pest,  s.  710. 

(w)  Burgee  v,  Wickham  (1863), 
3  B.  &  S.  669 ;  33  L.  J.  Q.  B.  17 ; 
Glapham  f.  Langpton,  in  the  Exch. 
Ch.  (1864),  34  L.  J.  Q.  B.  46.  See 
poaty  8.  710. 

(x)  See,  e.ff.,  per  Tindal,  C.  J., 
delivering  the  judgment  of  the  Ex- 
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broke, "  supplemented  as  it  was  by  the  two  eases  of  Thompson  Sect.  697. 
r.  Hopper  and  Fawoos  v.  Sarsfield,  must  be  oonsidered  to 
have  set  at  rest  the  controversies  on  this  subject,  and  to  have 
finally  decided  that  the  law  does  not,  in  the  absence  of  special 
stipulations  in  the  contract,  infer  in  the  case  of  a  time  policy 
any  warranty  that  the  vessel  at  any  particular  time  shall  have 
been  seaworthy."  If,  however,  through  the  personal  mis- 
conduct of  the  owner,  the  ship  be  sent  to  sea  in  an  unsea- 
worthy  state,  he  cannot  recover  for  a  loss  brought  about  by 
such  wilful  act  or  default  (z). 

698.  We  have  already  seen  that  the  underwriter  is  liable  There  are 
for  no  loss  after  the  ship  sails,  unless  at  that  time  she  was  J^^^i^, 
seaworthy  for  the  voyage ;  although,  however,  seaworthiness  '^®■■• 
for  the  voyage  at  the  time  of  sailing  is  a  condition  precedent 
to  the  underwriter's  liability  for  loss  in  the  course  of  the 
voyage,  yet  it  is  not  necessarily  a  condition  precedent  to  the 
policy's  attaching. 

There  are,  in  fact,  degrees  of  seaworthiness :  seaworthiness 
for  the  voyage  is  one  thing ;  and  seaworthiness  in  port,  or  for 
an  inland  navigation,  &c.,  quite  another  {a). 

Thus  it  is  quite  certain  that  a  ship,  under  a  policy  "  at  and  Seaworthinesa 
from "  would  be  seaworthy  in  harbour  while  undergoing  ^^y  ***at  ^^ 
repairs,  though  it  is  equally  clear  that  she  would  not  be  sea-  "^  ™m." 
worthy  for  the  voyage  if  she  sailed  in  that  condition  {b). 

(z)  Thompson  v.  Hopper,  supra ;  of  the  P.  C.  in  Bicoard  v.  Shepherd 

Dodgeonv.Pembroke^M^a;  Trinder,  (1861),  14  Moo.  P.  C.  471,  491,  and 

Anderson  &  Co.  v.  Thames  &  Mersey  hy  Willee,  J.,  in  Bouillon  9.  Lupton 

Marine  Ins.  Co.  (C.  A.),  [1898]  2  (1863),33  L.  J.C.P.  37,42;  Qaebec 

Q.  B.  114.  Marine  Ins.  Co.  v.  Commercial  Bank 

(a)  Forhes   t'.  Wilson   (1800),   1  of  Canada  (1870),  L.  R.   3  P.  C. 

Park,  Ins.  472;    1  Marshall,   Ins.  234. 

147;  Hibbert  v.  Martin  (1808),    1  (*)    Forbes  9.  Wilson    (1800),    1 

Park,  Ins.  473;  Smith  r.  Sorridge  Paric,472;  Smith  t'.  Sozridge  (1801), 

(1801),    4    Esp.    25;    Parmeter    if.  4    Esp.   26,   before  Lord   Kenyon. 

Cousins  (1809),  2  Camp.  236 ;  Annen  j^  EUenborough  ruled  the  same 
r.  Woodman  (1810),  3  Taunt.  299 ;  .      .    „., ,      *    „ 

andseeParke,B..inI>ixonr.  Sadler  Pomt  in  Hibbert  1;.  Martm  (1808),  1 

(1839),  6  M.  &  W.  406,  414— after-  ^^^  ^^'  *73,  and  in  Parmeter  p. 

waidsoited  by  himself  in  the  judgment  Cousins  (1809),  2  Camp.  236. 
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Ship  sea- 
worthy for 
port,  Qiiflea- 
worthy  on 
sailing. 


Doctrine  of 
voyages  in 
stages. 


What  that  degree  of  seaworthiness  is  which  is  requisite  to 
mak«  a  poKcy  "at  and  from"  attach  upon  a  ship  while  in 
port,  has  nowhere  been  very  accurately  laid  down.  Generally 
speaking,  it  may  be  said  that  under  such  a  policy  a  ship  will 
be  sufficiently  seaworthy  to  give  an  inception  to  the  risk  if 
she  "  be  in  such  a  condition  while  in  port  as  to  enable  her  to 
lie  in  reasonable  security  till  she  is  properly  repaired  and 
equipped  for  the  voyage."  On  the  other  hand,  if  she  arrives 
so  shattered  as  to  be  a  mere  wreck,  the  policy  never  attaches  (c). 
Thus,  if  a  ship  be  capable  while  "  at "  the  port  of  being 
moved  from  one  part  of  the  harbour  to  another  for  the  pur- 
pose of  repair,  and  of  being  moored  alongside  its  wharves 
or  quays  there  in  order  to  take  in  her  cargo,  the  policy 
attaches.  Consequently  the  assured  is  not  entitled  to  a  return 
of  premium,  as  on  a  risk  that  never  commenced,  because  the 
ship  afterwards  sailed  from  the  port  in  a  state  of  unseaworthi- 
ness for  the  voyage  (c?).  "The  condition  that  she  shall  be 
seaworthy  for  her  voyage,"  says  Lawrence,  J.,  "  does  not 
attach  till  she  sails  "  (e). 

Of  course,  if  she  ultimately  sails  unseaworthy  for  the 
voyage,  this,  according  to  the  rule  already  laid  down,  wholly 
discharges  the  underwriter  from  all  liability  for  loss  on  the 
voyage,  although  the  policy  may  have  attached  on  her  while 
"  at"  the  port,  owing  to  her  having  been  there  seaworthy  for 
her  then  risk  (/). 

699.  The  rule,  thus  established  in  the  case  of  policies  "  at 
and  from "  a  place,  is  in  reality  a  particular  instance  of  a 
more  ge^ieral  principle  suggested  by  Patteson,  J.,  in  Hol- 
ling worth  c?.  Brodrick(^),  and  for  the  first  time  distinctly 
enunciated  in  1839,  by  Parke,  B.,  in  the  case  of  Dixon  r. 


{e)  Panneter  v.  Cousins  (1809),  2 
Camp.  235 ;  Buchanan  v,  Faber 
(1899),  4  Com.  Cas.  223.  The  law 
is  the  same  in  the  United  States. 
See  cases  cited  1  PhDlips,  Ins.  ss.  695 
et  teq,;  3  Kent,  Com.  289. 


(d)  Annen  v.  Woodman  (1810),  3 
Taunt.  299. 

(e)  Ibid.  300. 

(/)  Parker  r.  Potts  (1814),  3  Dow, 
27,  per  Park,  arguendo;  Watson  v. 
Clark  (1818),  1  Dow,  336. 

iff)  (1837),  7  A.  &  E,  47. 
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Sadler  (A).  The  principle  is,  that  if  the  voyage  insured  oon-  Sect.  699. 
sists  of  different  stages  requiring  different  states  of  seaworthi- 
ness, the  warranty  is  satisfied  if  the  ship  be  at  the  oommenoe- 
ment  of  each  stage  in  a  fit  condition  for  that  stage,  though 
not  fit  for  a  subsequent  one.  Thus,  as  was  laid  down  in  Dixon 
V.  Sadler,  "  if  the  voyage  be  suoh  as  to  require  a  different 
complement  of  men  or  a  different  state  of  equipment  in  dif- 
ferent parts  of  it,  as  if  it  were  a  voyage  down  a  canal  or  river j 
and  thence  across  the  open  sea,  it  would  be  enough  if  the 
vessel  were  in  each  stage  of  the  navigation  properly  manned 
and  equipped  for  it "  (t).  "  The  case  of  Dixon  p.  Sadler,  and 
the  other  oases  whidi  have  been  cited,"  said  Lord  Penzance  (A), 
"  leave  it  beyond  doubt  that  there  is  seaworthiness  for  the 
port,  seaworthiness  in  some  cases  for  the  river,  and  sea- 
worthiness in  some  cases,  as  in  a  case  that  has  been  put  for- 
ward of  a  whaling  voyage,  for  some  definite,  well-recognized 
and  distinctly  separate  stage  of  the  voyage."  The  principle 
now  being  considered  is  itself  a  modification,  in  favour  of  the 
assured,  of  the  rule  that  the  warranty  of  seaworthiness  is  not 
satisfied,  and  the  policy  does  not  attach,  imtil  the  ship  is  sea- 
worthy for  the  whole  voyage  insured. 

700.  It  follows  that  if  the  ship  were  lost  in  one  stage  of  Effect  of 
the  voyage,  it  would  be  no  defence  that  she  was  not  then  sea-  stages, 
worthy  for  a  stage  which  she  had  not  commenced ;  nor,  if 
lost  in  the  course  of  her  main  voyage,  could  the  imderwriters 
discharge  themselves  from  liability  by  showing  that,  though 
seaworthy  when  she  commenced  such  main  voyage,  she  had 
yet  sailed  on  its  earlier  stages  with  an  inferior  equipment  (/). 

(h)  (1839),  6  M.  &  W.  406,  414.  L.  R.  3  P.  C.  241. 

(i)    Dixon  v.  Sadler,   ubi  supra;  (/)  If  by   ** inferior  equipment" 

accord.  Erie,  J.,  in  Thcmpeon  v.  Amonld  meant  an   eqai^mient  in- 

Hopper  (1856),   6   E.   &    B.    172 ;  safficient  for  the  earlier  stages,  the 

Biccard  v.  Shepherd  (1861),  14  Moore  editors  submit  that  it   is  more  in 

P.  C.  471,  491 ;  Quebec  Marine  Ins.  accordance  with   principle,  to    aaj 

Go.  r.  Commercial  Bank  of  Canada  that  in  a  policy  for  one  entire  voyage 

(1870),  L.  R.  8  P.  C.  234,  241.  a  breach  of  the  warranty  of  sea- 

{k)    Quebec'  Marine  Ins.   Co.  v,  worthiness  avoids  the  insurance  alto- 

Commeroial  Bank  of  Canada  (1870),  gether  from  the  time  of  the  breach, 
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Sect.  700.  Thus,  where  a  ship  insured  "  at  and  from  New  Orleans  to 
Liverpool "  was  so  much  injured  by  worms  while  she  lay  in 
the  mud  of  the  river  Mississippi  that  she  would  have  been  in 
an  unfit  state  for  her  sea  voyage,  Lord  Ellenborough  held, 
that  as  she  was  then  sufificiently  seaworthy  for  the  purposes  of 
lying  in  the  mud  and  being  in  the  river,  and  the  defect  had 
been  discovered  and  repaired  before  she  sailed  on  her  sea 
voyage,  her  prior  state  of  imfitness  for  the  sea  did  not  avoid 
the  policy  (m). 

So,  to  take  a  case  put  by  Lord  Tenterden,  suppose  a  ship 
would  be  unseaworthy  unless  she  had  two  anchors,  being 
destined  for  a  long  voyage,  and  she  sails  from  London  to 
Qravesend  with  only  one,  shall  it  be  said  that  if  no  loss 
happens  between  London  and  Gravesend,  and  the  vessel  at 
Qravesend  takes  on  board  her  second  anchor,  and  then  pro- 
ceeds on  her  voyage,  that  the  underwriters  are  not  liable  for 
her  subsequent  loss  ?  His  Lordship,  as  might  be  supposed, 
answers  this  question  in  the  negative  (n). 


River  and 
Bea  voyage. 


BouUlon  V. 
Lupton. 


701.  The  rule  that  there  are  different  degrees  of  sea- 
worthiness for  different  stages  of  the  voyage  is  well  illus- 
trated afl  regards  a  river  and  sea  voyage  by  the  following 
case: — 

A  steamer  insured  "  at  and  from  Lyons  to  Galatz  *'  sailed 
from  Lyons  with  a  river  crew  and  captain,  and  without  her 
masts,  anchors  and  other  heavy  articles,  which  it  was  im- 
possible for  her  to  carry  on  the  river  voyage.  At  Aries  she 
took  on  board  her  sea-captain  and  some  of  her  seagoing 
crew,  and  was  otherwise  fitted  for  the  voyage  to  Marseilles, 
where  she  had  to  call  for  a  license.    At  Marseilles  she  was 


even  thongh  the  voyage  be  divided 
into  stag^. 

(m)  Olivenonr.  Longliman(1815), 
cited  in  2  B.  &  Aid.  322.  The  law 
is  the  same  in  the  United  States. 
See  Treadwell  v.  Union  Ins.  Co. 
(1826),  6  Gowen*s  R.  270 ;  and  BeU 
if.  Reed  (1811),  4  Binn.  R.  127  ;  1 
Fhillipfl,  Ins.  s.  720. 


(»)  Per  Lord  Tenterden,  2  B.  & 
Aid.  321.  It  might,  however,  be  a 
deviation  to  call  at  a  place  lower 
down  a  river  than  the  termintu  a  quo 
to  complete  the  equipment,  unless 
necessity  required  or  usage  allowed 
this  to  be  done.  See  Forshaw  v, 
Ghabert  (1821),  3  Brod.  &  B.  158. 
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fully  equipped  for  the  sea  voyage,  as  was  usual  in  similar    Sect.  701. 
adventures,  and  she  was  subsequently  lost  in  the  Black  Sea. 
The  Court  held  that,  looking  to  the  nature  of  the  adventure 
and  to  mercantile  usage,  the  ship   had  complied  with  the 
implied  warranty  of  seaworthiness  (o). 

The  division  of  a  voyage  into  stages  in  relation  to  the  Fishing 
warranty  of  seaworthiness  may  take  place  even  in  different  ^^^^^^' 
parts  of  a  sea  voyage,  as  for  instance  in  the  GFreenland  whale 
fishery,  where  it  has  been  customary  to  take  on  board  extra 
hands  on  arriving  at  Shetland.  There  can  be  no  doubt  that 
the  ship  in  sailing  from  Hull  to  Shetland  would,  by  reason 
of  the  usage,  be  seaworthy  with  a  different  equipment  from 
that  which  would  be  required  to  make  her  so,  on  sailing  from 
Shetland  to  the  North  Seas  (p). 

702.  If  usage  requires  that  at  a  particular  stage  of  the  Stage  of 
voyage  the  ship  should  take  a  pilot  on  board,  either  before  ^oh\  ^' 
leaving  or  entering  a  port,  it  may  be  said  that  the  part  of  the  ^^J^J^ 
voyage  on  which  it  is  usual  to  have  a  pilot  is  a  separate  stage, 
requiring  a  crew  differing  from  the  usual  one  in  that  it  ought 
to  include  a  pilot.  It  has  not  been  laid  down  in  terms  that 
such  part  of  the  voyage  is  to  be  treated  as  a  separate  stage 
for  the  purpose  of  the  warranty  of  seaworthiness,  although 
there  is  a  suggestion  to  that  effect  in  Patteson,  J.'s,  judgment 
in  HoUingworth  «?.  Brodrick  (q).  It  was,  however,  stated  in 
the  second  edition  of  this  work  (r)  that  "  generally  speaking, 
no  ship  is  seaworthy  at  the  outset  of  the  risk,  xmless  she  have 
on  board  a  pilot  where  requisite  by  law  or  usage  for  her  safe 
navigation"  (r).  It  was  further  stated  that  "in  all  cases 
where  it  is  necessary,  either  by  law  or  usage,  for  the  master 
to  have  a  pilot  on  board  in  going  out  of  an  intermediate  port, 
or  in  dealing  from  his  outport  homewards,  it  will  be  unsea- 

(o)  Bomllon  v.  Lupton  (1863),  33  t^.Commeroial  Bank  of  Canada  (1870), 

L.  J.  C.  P.  37.  I^-  R-  3  P.  C.  241. 

.    .  o             ^  „.       X    X    .    m..  (^)  (1837),  7  A.  &  E.  48. 

(^)  See  per  Colline,  L.  J.,  in  The  ^^^  gnd  ed.  p.  723.    See  also  per 

Vortigem,  [1899]  P.  159;  per  Lord  Parke,  J.,  in  Phillips  v.  Headlam 

Penzance  in  Quebeo  Marine  Ins.  Ck>.  (1831),  2  A.  &  E.  383. 

VOL.  II.  3  P 
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not  having 
pilot  on 
entering 
a  port. 


Result  of  the 
authorities. 


Phillips  r. 
Headlam. 


worthiness  not  to  take  one,  for  it  is  in  sucli  oases  alwajB  in 
his  power  to  do  so  ''  (s). 

The  question,  however,  of  the  effect  of  a  failure  to  take  a 
pilot  on  board  before  entering  an  intermediate  port  or  that  of 
the  ship's  destination,  is  one  of  much  doubt  and  difficulty. 
When  usage  requires  that  a  pilot  should  be  taken  at  such 
point  of  the  voyage,  it  has  been  inferred  that  the  ship's 
failure  to  do  so,  in  consequence  of  which  a  loss  accrues,  will 
discharge  the  underwriters  from  their  liability,  although  the 
loss  may  be  proximately  caused  by  the  perils  insured  against 
and  the  ship  have  been  in  all  respects  seaworthy  at  the 
commencement  of  the  voyage. 

The  position  established  by  the  English  cases  seemed, 
however,  in  Amould's  opinion  (^),  to  be  that  except  where 
required  by  the  positive  regulations  of  an  Act  of  Parliament 
(which  according  to  Patteson,  J.,  have  the  effect  of  creating 
an  intermediato  voyage  on  which  the  ship  is  not  seaworthy 
without  a  pilot)  (w),  the  negligence  of  the  master  in  not  taking 
a  pilot  on  board  in  entering  a  port  at  any  intermediate  stage 
of  the  voyage,  where  usage  requires  him  to  do  so,  will  not 
discharge  the  underwriters  from  their  liability,  provided  the 
ship  were  seaworthy  when  she  sailed,  the  master  and  crew 
originally  competent,  and  the  loss,  though  remotely  occasioned 
by  the  want  of  a  pilot,  be  proximately  caused  by  the  perils 
insured  against  (t?). 

Thus  the  captain  of  a  ship  insured  "  from  Liverpool  to 
Sierra  Leone,  and  back  to  her  ports  of  discharge  in  the  United 
Kingdom,"  on  arriving  off  Sierra  Leone  (where  there  is  an 
establishment  of  pilots,  and  where  it  is  usual  for  all  ships 


(«)  2nd  ed.  p.  724,  citing  Lord 
Tenterden  in  2  B.  &  Ad.  382 ;  see 
also  2nd  ed.  p.  703.  Parke,  B., 
however,  in  Gibson  v.  SmaU,  in  the 
House  of  Lords  (1863),  4  H.  L.  0. 
398,  states  in  general  terms  that 
there  is  no  warranty  **that  pilots 
shaU  he  taken  on  hoard  at  proper 
places  if  the  yojage  has  already 
commenced,  unless,  perhaps,  when 


required  hy  Act  of  Parliament." 

{t)  2nd  ed.  vol.  i.  p.  700.  See  ako 
poit,  s.  724. 

(m)  In  HoUingworth  v,  Brodrick 
(1837),  7  A.  &  E.  44. 

(v)  PhilUps  r.  Headlam  (1831),  2 
B.  &  Ad.  380 ;  Law  r.  HoUingworth 
(1797),  7  T.  R.  160,  as  oonmiented 
npon  hy  Patteson,  J.,  7  A.  &  E.  48, 
andbyTindal,  C.  J.,  8  M.  &  W.  900. 
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going  in  or  out  of  the  river  to  take  one),  made  signals  for  a  Sect.  702. 
pilot  to  come  ojBf;  but  as  none  did  so,  after  waiting  some 
hours,  he  took  his  ship  in  without  one,  in  doing  which  she 
struck  the  ground  and  was  lost  by  the  perils  of  the  seas.  The 
juiy  found  that  the  master  had  acted  with  a  wise  discretion 
and  as  a  prudent  man  ought  under  the  oircumstanoes :  the 
Court,  while  agreeing  with  this  verdict,  intimated  that  even 
had  the  facts  been  otherwise  and  the  loss  had  been  remotely 
occasioned  by  the  negligence  or  mistake  of  the  master,  yet, 
assuming  him  to  have  been  originally  a  person  of  competent 
skill,  the  imderwriters  would  have  been  liable,  for  the  loss  was 
proximately  caused  by  the  perils  insured  against  {x). 

703.  In  the  case  of  Law  v.  HoUingworth  the  captain  of  a  Where 
ship  insured  "  from  Stettin  to  London,'*  took  a  pilot  on  board  ^pS^ory 
at  Orfordness,  but  improperly  allowed  him  to  leave  the  ship  ^^*®™^ 
at  Halfway  Beach,  after  which,  and  before  she  came  to  her  Law  v,  Hol- 
moorings,  the  ship  was  lost.     The  Court  held  that  the  under-      ^^    ' 
writers  were  not  liable  for  this  loss,  on  the  ground  that  at  the 
time  of  loss  the  ship  was  unseaworihy  for  want  of  a  pilot, 
owing  to  the  negligence  of  the  captain  {y). 

This  case,  on  the  broad  ground  assumed  by  the  Court, 
is  inconsistent  with  the  current  of  later  authorities,  and 
especially  with  what  fell  from  the  judges  in  the  case  of 
Phillips  V,  Headlam.  The  Courts,  however,  instead  of  over- 
ruling it,  preferred  putting  it  upon  a  narrower  ground  than 
that  assumed  as  the  basis  of  decision  by  the  judges  who  tried 
it,  but  quite  consistent  with  the  facts  of  the  case,  viz.,  that  the 
ship  at  the  time  of  loss  had  not  a  pilot  on  board,  as  required 
by  Act  of  Parliament  (the  then  Pilot  Act  of  5  Geo.  2,  c.  20). 

Thus  Patteson,  J.,  says :  "In  Law  v.  HoUingworth  there  Judicial 
was  an  intermediate  voyage,  if  I  may  so  say,  constituted  by  Act  thSw^. 
of  Parliament,  upon  which  voyage  the  ship  was  not  seaworthy 
imless  she  had  a  pilot "  (2).    And  Tindal,  C.  J.,  says :  "  The 

(x)  FhilUpe  v,  HeadlAm  (1831),  2      7  T.  B.  160. 
B.  &  Ad.  380.  {z)  In  HoUingworth  t^.   Brodrick 

(y)  Law  V.  HoUingwortti  (1797),      (1837),  7  A.  &  E.  44. 
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Sect.  703.  decision  may  be  maintainable  on  the  ground  of  an  implied 
warranty  to  observe  the  positive  regulations  of  an  Act  of 
Parliament ;  but  if  it  is  to  be  taken  as  an  authority  that  the 
implied  warranty  on  the  part  of  the  assured  extends  to  acts  of 
negligence  on  the  part  of  the  master  and  crew  throughout  the 
voyage,  we  think  it  cannot  be  supported  against  the  weight 
of  the  later  authorities  "  (a). 

Condxisloii.  704.  It  is  indeed  clear  that  Law  v.  HoUingworth  cannot 
be  supported  on  the  ground  that  the  loss  by  a  peril  insured 
against  was  due  to  unseaworthiness  caused  by  the  captain's 
negligence,  for  it  is  now  established  that  the  underwriter 
is  liable  for  every  loss  by  a  peril  insured  against,  unless  it 
has  been  brought  about  by  the  wilful  act  or  default  of  the 
assured  himself  (aa) .  It  may  also  be  doubted  whether  the  deci- 
sion can  be  supported  on  the  ground  that  the  ship  was  not  being 
navigated  in  accordance  with  the  requirements  of  an  Act  of 
Parliament.  The  general  rule  established  by  later  cases  is 
that  an  illegality  in  the  mode  of  performing  a  voyage  does 
not  avoid  the  insurance,  unless  the  assured  was  a  party  to  the 
illegality  or  aware  of  it  when  the  insurance  was  made  (6). 
Further,  even  if  the  warranty  of  seaworthiness  does  require 
that  a  pilot  should  be  taken  on  board  at  the  commencement 
of  the  stage  when  the  ship  is  about  to  enter  a  port,  the 
decision  cannot  be  supported  on  the  ground  of  this  warranty ; 
for  the  warranty  of  seaworthiness  does  not  imply  a  further 
warranty  that  the  pilot  or  any  of  the  crew  will  continue  to  do 
their  duty.  It  seems,  therefore,  that  Law  v.  HoUingworth 
cannot  be  based  on  any  sound  principle. 

There  is  no  case  which  decides  that  the  warranty  of  sea- 
worthiness requires  a  pilot  to  be  taken  on  board  in  entering 
a  port  where  it  is  usual  or  prudent  to  have  one.  Phillips  t?. 
Headlam  (c)  is  to  some  extent  a  decision  to  the  contrary ; 

(a)  Per  Tindal,  C.  J.,  in  delivering  Ina.  Co.,  [1898]  2  Q.  B.  114. 

the    judgment    of    the    Exchequer  (b)  See  Wilson  v.  Rankin  (1865), 

Chamber  in  Sadler  v,  Dixon  (1841),  L.  B.  1  Q.  B.  162,  and  the  other 

8  M.  &  W.  900.  oases  dted  post,  s.  746. 

(aa)  See  Trinder  v.  Thames,  &o.  (e)  (1831),  2  A.  &  E.  380. 
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though  the  case  seems  to  have  turned  chiefly  on  the  exploded  Sect.  704. 
theory  that  the  underwriter  is  not  liable  for  a  loss  by  a  peril 
insured  against,  brought  about  by  the  captain's  negligence  (d). 
Amould,  though  he  adopted  the  view  that  the  ship  is  not 
seaworthy  in  leaving  an  intermediate  port  without  a  pilot 
where  it  is  proper  to  employ  one,  did  not  consider  it  a  breach 
of  the  warranty  for  the  ship  to  enter  a  port  without  a  pilot  (^), 
and  Phillips  takes  the  same  view  (/).  There  are  certainly  strong 
reasons  why  this  view  should  prevail.  It  may  not  always  be 
possible  to  get  a  pilot,  and  the  state  of  the  weather  or  con- 
dition of  the  ship  may  make  it  more  prudent  for  the  master 
to  try  to  enter  without  one  than  to  wait  outside,  or  even 
render  it  imperative  for  him  to  make  the  attempt. 

706.  In  the  cases  already  considered,  where  the  voyage  has  Stages  for 
been  divided  into  stages  in  relation  to  the  warranty  of  sea- 
worthiness,  the  different  stages  have  required  different  equip- 
ments or  crews.  Eecently  the  principle  has  been  applied  in 
a  new  class  of  cases,  where  the  nature  of  the  risk  does  not 
change  in  passing  from  one  stage  to  another. 

It  is  conmiercially  impossible  for  cargo  steamers  on  long 
voyages  to  take  on  board  at  the  beginning  a  sufficient  supply 
of  fuel  to  last  the  whole  voyage.  Two  decisions  of  the  Court 
of  Appeal,  both  in  actions  on  charter-parties,  have  established 
the  rule  that  when  a  steamship  starts  on  a  long  voyage  with 
only  enough  coal  for  part  of  the  voyage,  the  intention  being 
to  take  on  board  a  fresh  supply  at  one  or  more  intermediate 
ports,  the  voyage  is  considered  as  divided  into  stages  for  the 
purpose  of  coaling,  and  the  warranty  of  seaworthiness 
attaches  at  each  coaling  port  for  the  stage  which  ends  at  the 
next  coaling  port(^).  The  decision  in  the  later  case  was 
expressly  declared  to  be  applicable  to  contracts  of  insurance. 
"  In  my  judgment,"  said  Smith,  L.  J.,  "  when  a  question  of 

(rf)  Phiffips  dies  it  (vol.  i.  8.  716)  (/)  1  PhilUpe,  88.  716,  716. 

to  proTO  that  the  warranty  has  no  (^)  Thin   r.    Biohards,   [1892]    2 

appUofttion  in  this  case.  Q.  B.  141 ;  The  Vortigem,   [1899] 

{e)  See  2nd  ed.  pp.  702,  703.  P.  140. 
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seaworthiness  arises  either  hetween  a  steamship  owner  and 
his  underwriter  upon  a  voyage  policy,  or  between  a  steamship 
owner  and  a  cargo  owner  upon  a  contract  of  affreightment, 
and  the  underwriter  or  cargo  owner  establishes  that  the  ship 
at  the  commencement  of  the  voyage  was  not  equipped  with  a 
suflSciency  of  coal  for  the  whole  of  the  contracted  voyage,  it 
lies  upon  the  shipowner,  in  order  to  displace  this  defence, 
which  is  a  good  one,  to  prove  that  he  had  divided  the  voyage 
into  stages  for  coaUng  purposes  by  reason  of  the  necessity  of 
the  case,  and  that  at  the  commencement  of  each  stage  the 
ship  had  on  board  a  suflSciency  of  coal  for  that  stage — in  other 
words  was  seaworthy  for  that  stage." 

706.  In  Thin  v.  Eichards  (A),  the  voyage  was  from  Oran 
to  Garston,  with  liberty  to  call  at  Huelva.  The  ship  left 
Oran  with  a  supply  of  coal  insuflScient  for  the  voyage  to 
Garston,  but  suflScient  to  take  her  to  Huelva,  and  through  a 
mistake  of  the  engineer,  who  over-estimated  the  quantity 
still  on  board  at  Huelva,  sailed  thence  without  taking  a  fresh 
supply.  Day,  J.,  held  that  the  voyage  was  an  entire  voyage 
from  Oran  to  Garston,  and  that  the  warranty  of  seaworthiness 
was  broken  when  the  ship  sailed  from  Oran.  The  Court  of 
Appeal  did  not  decide  whether  the  voyage  was  entire  or  was 
divisible  into  two  stages — i.e.,  from  Oran  to  Huelva  and  the 
other  from  Huelva  to  Garston — ^but  held  that  in  either  view 
of  the  case  the  warranty  was  broken.  If  the  voyage  was 
entire,  they  said,  the  ship  should  on  starting  have  had  enough 
coal  to  take  her  to  Garston  ;  if  it  was  a  voyage  in  stages,  the 
ship  ought  to  have  been  properly  eqidpped  at  Huelva  for  the 
later  stage. 

In  The  Vortigern  (j)  the  facts  were  that  a  steamer  left 
Cebu  in  the  Philippine  Islands  for  Liverpool.  She  coaled  at 
Labuan,  and  again  at  Colombo,  intending  to  coal  again  at 
Suez  (A).    A  reasonably  sufficient  quantity  of  coal  was  not, 


(A)  [1892]  2  Q.  B.  141. 
0)  [1899]  P.  140. 


(k)  The  original  intention  was  to 
coal  again  at  Port  Said,  bat  the  case 
was  treated  by  both  parties  on  the 
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however,  taken  on  board  at  Colombo  for  the  stage  ending  at    Sect.  706. 

Suez,  and  when  parsing  Peiim,  a  coaling  station  in  the  Red 

Sea,  the  master  did  not  call  there  owing  to  the  negligence  of 

the  engineer,  in  not  telling  him  in  answer  to  his  inquiries  that 

the  coal  was  running  short     The  consequence  was  that  some 

of  the  cargo  had  to  be  used  as  fuel  to  enable  the  ship  to  reach 

Suez,     The  Court  of  Appeal  held,  affirming  the  decision  of 

Barnes,  J.,  that  the  voyage  was  as  regards  the  supply  of  coal 

to  be  treated  as  one  in  stages,  that  the  ship  was  not  seaworthy 

for  the  stage  from  Colombo  to  Suez,  and  that  the  charterer 

could  recover  from  the  shipowner  the  value  of  the  cargo 

burned  in  consequence  of  the  breach  of  the  warranty  of 

seaworthiness. 

The  language  of  Barnes,  J.,  in  this  case  suggests  that  it  is 
for  the  master  to  determine  how  the  voyage  is  to  be  divided 
into  stages  (/)  ;  but  it  is  clear  from  the  decision  of  the  Court 
of  Appeal  that  whether  or  not  the  voyage  can  be  divided  into 
stages  must  depend  on  its  length,  not  on  the  will  of  the 
assured ;  and  according  to  Smith,  L.  J.,  '^  in  each  case  it  is  a 
matter  for  proof  as  to  where  the  necessity  of  the  case  requires 
that  each  stage  should  be  "  {m). 

707.  The  judgment  of  the  Court  of  Appeal  assumes  that  Bemarka 

on  'XHo 
they  were  relaxing  in  favour  of  the  shipowner  the  rule  that,  Vortigem. 

to  be  seaworthy,  a  steamship  must  start  with  enough  coal  for 

the  whole  voyage,  whatever  its  length  may  be.     It  may, 

however,    be    questioned   whether    the    decision    in     The 

Vortigem  has  not,  on  the  contrary,  imposed  an  additional 

burden  on  the  assured,  imposing  on  him  a  liability  for  his 

servants'  negligence  or  errors  of  judgment,  which  was  not 

contemplated  by  the  parties  to  the  contract  of  insurance. 

The  decision  is  a  new  application  of  the  principle  of  dividing 

a  voyage  into  stages.     This  principle  was  introduced  for  the 

benefit  of  the  assured,  in  cases  where  a  different  equipment 

or  crew  was  required  in  different  parts  of  the  voyage.    It 

lootiiig  of  an  intention  to  ooal  at  (/)  [1899]  P.  147. 

Snfis.  (m)  Ibid.  p.  166. 
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Sect.  707.  has  never  previously  been  appKed  against  the  a88ui*ed,  in 
the  C6tse  of  a  ship  unable  to  carry  a  suflScient  supply  of 
consumable  stores  for  the  whole  voyage,  starting  with  a 
reasonable  supply  of  such  stores,  and  taking  insufficient 
supplies  on  board  at  an  intermediate  port. 

The  warranty  of  seaworthiness,  as  Collins,  L.  J.,  says,  in 
The  Vortigem  itself  (w),  has  always  been  relative.  Though 
absolute  when  it  attaches,  its  precise  extent  and  limitations 
are  relative,  and  vary  according  to  the  standard  which  the 
parties  must  have  been  supposed  to  contemplate  as  applicable 
to  the  adventure.  What,  then,  is  the  warranty  contemplated 
by  the  parties,  when  from  the  nature  of  the  voyage  it  is 
obvious  that  a  steamship  cannot  start  with  enough  coal  for 
the  whole  voyage  ?  There  is  some  significance  in  the  fact 
that  no  similar  question  to  that  raised  in  The  Vortigem 
has  arisen  in  respect  of  the  provisioning  of  the  old  sailing 
ships  engaged  in  long  voyages,  although  it  is  improbable  that 
.  the  question  could  never  have  been  raised.  Is  it  unfair  to 
suppose  that  as  regards  consumable  stores,  of  which  a  suffi- 
cient stock  for  the  whole  voyage  could  not  be  taken,  the 
parties  have  contemplated  a  warranty  which  wotdd  be 
satisfied,  once  for  all,  by  taking  on  board  a  reasonable 
supply,  regard  being  had  to  the  nature  of  the  voyage,  to 
usage  and  to  the  facilities  for  obtaining  further  supplies  after- 
wards P  It  is,  therefore,  suggested  that  the  Court  might,  con- 
sistently with  the  principles  of  the  law  of  insurance,  have 
decided  that  the  warranty  of  seaworthiness  is  entirely  satisfied, 
when  the  ship  sails  with  a  reasonable  quantity  of  those  stores 
of  which  she  cannot  carry  a  supply  for  the  whole  voyage  (o). 

(n)  [1899]  P.  158.     See  also  the  gern,   the  oharterer  had  agreed  to 

judgment  of   CookbnrD,   C.   J.,  in  take  upon  himself  the  risk  of  their 

Surges  V.  Wickham  (1863),  33  L.  J.  negligence. 

Q.  B.  17.  In    the    Marine   Insurance   BiU, 

(o)    Such   a  warranty  would,  of  1899,  s.  40,  the  doctrine  of  stages  is 

course,  leave  the  shipowner  liable  to  only  applied  to  stages  '*  during  which 

the  charterer  for  a  loss  caused  bj  the  the  subject-matter  insured  wiU  be 

negligence  of   his  servants,  in  not  exposed  to  different  degrees  or  kinds 

taking  enough  coal  on  board  at  a  of   peril,   or  the  ship  will  require 

port  of  caU,  unless,  as  in  The  Vorti-  different  kinds  of  equipment.*'     It 
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708.  It  was  held  in  one  case,  that   where   the  risk  first    Sect.  708> 
attaches  on  the  ship,  after  she  has  been  some  time  at  sea,  the  ^^^^^^^k* 
implied  warranty  will  be  satisfied  if  she  be  then  in  such  a  oommenoei. 
state  of  repair  and  equipment  that  she  may  be  safely  navi-  xhOTntra. 
gated  home,  or  is  competent  to  pursue  any  part  of  her 
adventure.     The  policy,  which  was  for  time,  first  attached 
after  the  ship  had  been  engaged  for  a  year  in  the  South  Sea 
whale  and  sea  fishery,  and  also  in  taking  prizes ;  and  it  was 
laid  down  by  GKbbs,  C.  J.,  that  though  at  the  time  the 
policy  attached  the  crew  were  so  far  reduced  by  death  and 
desertion  as  to  be  inadequate  for  the  twofold  purpose  of 
whaling  and  guarding  the  prisoners  they  had  taken,  yet,  as 
they  were  fully  competent  for  the  seal  fishery  and  other 
purposes  of  the  voyage,  and  likewise  to  navigate  the  vessel 
home,  the  implied  warranty  of  seaworthiness  was  satisfied  (p). 

This  ruling  was  delivered  before  it  was  established  that 
there  is  no  warranty  of  seaworthiness  in  time  policies,  and  is 
therefore  of  no  authority  whatever  (q) ;  and  it  is  submitted,- 
on  the  authority  of  the  reasoning  in  GKbson  r.  Small  (r),  that 
there  is  no  warranty  in  any  insurance  which  commences  when 
the  ship  is  at  sea,  that  the  ship  is  seaworthy  at  the  com* 
menoement  of  the  risk.  It  may,  however,  well  be,  when 
a  ship  is  insured  for  a  part  of  a  voyage  described  in  the 
policy  {e.ff.  "  from  A.  to  B.  for  thirty  days,'*  or  "  from  the 
1st  of  January  at  and  from  A.  to  B."),  that  the  warranty  of 
seaworthiness  implied  in  all  voyage  policies  exists,  and  that 
the  ship  must  therefore  be  seaworthy  on  sailing,  though  the 
risk  only  attaches  subsequently  («).  The  question  is,  how- 
ever, still  an  open  one. 

seems,  therefore,  that  under  such  a  Holt,  N.  P.  Gas.  30. 

proYisioii  the  Gourt  would  haye  to  (q)  See  Parke,  B.'s,  remarks  on 

hold,  in  cases  on  marine   polioiee,  this  case  in  Gibson  r.  Small  (1853), 

either   that  the  ship  mnst  always  4  H.  L.  C.  403. 

sail  with  enough  coal  for  the  whole  (r)  (1853),  4  H.  L.  C.  353. 

Toyage,  nt  that  the  warranty  is  a  («)  There  is  a  guarded  passage  in 

i»wwlHt<>il  one,  such  as  is  suggested  in  Pollock,  C.  B.*s,  opinion  in  Gibson  v. 

the  text.  SmaU  {ibid,  410)  which  supports  this 

{p)  Hnoks   V.    Thornton    (1815),  view,  and  an  equally  guarded  ex- 
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Sect.  700. 

lathe 
wamntv 
modified 
when  the 
voyage 
beg^B  at 
a  distant 
port? 


709.  The  ruling  of  GKbbs,  C.  J.,  in  Hucks  v.  Thornton, 
has  led  some  of  the  American  authorities  to  lay  down  a 
further  rule,  viz.,  that  when  the  risk  attaches,  after  a  long 
voyage,  at  a  distant  port,  where  proper  facilities  for  repairs 
may  not  exist,  the  warranty  must  be  construed  with  reference 
to  the  means  of  repair  and  equipment  at  hand  (t).  It  is 
submitted,  however,  that  the  absence  of  means  at  the  ter- 
minus a  quo  for  making  the  ship  seaworthy  cannot  be  taken 
into  consideration.  It  is  no  doubt  true  that  the  rule  that 
there  is  a  warranty  of  seaworthiness  in  all  voyage  policies 
rests  on  the  presxmiption  that  the  shipowner  has  the  power  to 
make  his  vessel  seaworthy ;  and  that  the  contrary  rule  in 
time  policies  was  established  because  the  ship  may  be  at  sea 
when  the  risk  attaches,  and  it  may  therefore  be  impossible 
for  the  owner  to  provide  for  her  seaworthiness.  But  these 
rules,  once  established,  are  of  general  application.  "  It  may 
happen  in  some  cases,"  says  Parke,  B.,  "  from  the  want 
of  proper  materials,  of  skilful  artisans,  of  proper  docks  in  the 
port  of  outfit,  of  sufficient  funds  or  credit,  or  from  the  hidden 
nature  of  defects,  that  the  owner  may  not  be  able  to  fulfil 
the  duty  of  making  the  ship  seaworthy  at  the  commencement 
of  the  voyage ;  but  the  law  cannot  regard  these  exceptional 
cases,  ^ad  ea  quae  frequentius  accidunt  jura  adaptantur; '  and 
it  wisely,  therefore,  lays  down  a  general  rule,  which  is  a  most 
reasonable  one  in  the  vast  majority  of  cases,  that  the  assured 
impliedly  contracts  to  do  that  which  he  ought  to  do  on  and 
before  the  commencement  of  the  voyage  *'  (w).  The  question, 
for  a  juiy  is  whether  the  ship  was  fit  at  the  beginning  of  the 
risk  to  encounter  the  perils  of  the  voyage  insured ;  and  that 
question,  it  is  submitted,  must  be  answered  without  reference 
to  the  circumstances  of  an  antecedent  voyage,  or  to  the 

preesion  of  opinion  to  the  contrary  («)  Per  Parke,  B.,  in  Gibson  v. 


by  Parke,  B.  (tWrf.  407). 

(0  See  per  Shaw,  C.  J.,  in  Pad- 
dock V.  Franklin  Ins.  Co.  (1831),  11 
Pick.  227,  231 ;  1  PhilHps,  s.  727  ; 
1  Parsons,  387. 


SmaU  (1853),  4  H.  L.  0.  404,  cited 
with  approval  by  Blaokbnm,  J.,  in 
Burges  r.  Wiokham  (1863),  3  B.  & 
S.  692 ;  33  L.  J.  Q.  B.  26  ;  see  also 
per  Talfonrd,  J.,  in  Gibson  v.  SmaU 
(1863),  4  H.  L.  C.  376. 
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means  of    having  repairs  effected   or  of    obtaining    fresh    Sect.  709. 
hands. 

710.  It  is  obvious  that  there  can  be  no  fixed  and  positive  What  oon- 
standard  of   seaworthiness,  but  that  it  must  vary  with  the  worthinees. 
varying  exigencies  of  mercantile  enterprise.     "  The  ship,"  The  standard 
said  Lord  Cairns,  "  should  be  in  a  condition  to  encounter  the  voyage, 
whatever  perils  of  the  sea  a  ship  of  that  kind,  and  laden  in 
that  way,  may  be  fairly  expected  to  encounter"  on  the 
voyage  (v).     That    state  of   repair  and   equipment    which 
would  constitute  seaworthiness  for  one  description  of  voyage 
might  be  wholly  inadequate  for  another ;  a  ship  seaworthy 
for  the  coasting  or  West  Indian  trade  might  be  unseaworthy 
for  a  voyage  to  the  Greenland  Seas  or  the  North- West 
Passage.    Moreover,  the  extent  of  the  warranty  may  be 
different  for  the  same  voyage  at  different  seasons,  or  for  the 
same  voyage  at  the  same  season   according  to  whether  the 
ship  is  in  ballast  or  loaded  with   one  kind  of  cargo  or 
another  {x).    And,  as  we  have  seen,  the  ship,  though  not  fit 
to  go  to  sea,  may  be  fit  for  port  or  river  risks,  and  it  suffices 
that  her  state  is  commensurate  to  the  risk  (^). 

Again,  the  class  of  vessel  may  be  such  as  will  not  admit  of  The  standard 
being  put  into  that  condition  of  seaworthiness  requisite  in  respect  of 
ordinary  cases  for  the  contemplated  voyage.     The  effect  of  ^^^^      ^ 
this  is  not  to  dispense  with  the  implied  warranty  of  sea- 
worthiness, but  to  accommodate   the  warranty  to  what  is 
reasonably  practicable   in    the    particular   case.      But  the 
underwriter  must  be  informed  of  the  peculiar  nature  of  the 

(9)  Steel  V.  State  Line  S.S.  Go.  (x)   Tier   eur,    Daniels   r.    Harris 

(1877),  3  App.  Cas.  72,  77.    It  has  (1874),  L.  ft.  10  C.  P.  1,  6.    See 

been  held  in  the  United  States  that  also  Stanton  v.  Riohardson  (1874), 

**it  is  not  the  best  and  most  skUfol  L.  R.  9  C.  P.  390  (Exoh.  Oh.), 
form  of  oonstmotion  that  is  required  (y)  Annen  r.  Woodman  (1810),  3 

to  meet  ilie  warranty  of  seaworthi-  Tannt.    299  ;    Bouillon   v,  Lupton 

nees,  but  only  a  sufficient  construe-  (1863),  33  L.  J.  C.  P.  37  ;  i^r  eur. 

tion  for  Teasels  of  the  kind  insured  j^^^  ^    ^^^  ^^^^^^^  6  M.  &  W. 

and  the  service  m  which  they  are  ^  ^  ^,,  «    .    r,., 

engaged :  "   per  Hammond,  D.  J.,  *^^'  *^*  »  ^  Alderson,  B.,  m  Gib- 

inMooreer.  Louisville  Underwriters  «»  «'•   SniaU  (1863),  4  H.  L.   C. 

(1882),  14  F.  226,  393. 
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Sect.  710.  risk,  otherwise  the  policy  can  be  avoided  on  the  ground  of 
concealment.  Thus,  if  a  steamer  built  for  river  navigation  is 
to  be  sailed  from  this  country  to  Calcutta  or  to  Odessa,  and 
the  underwriter  accept  the  risk  with  full  information  as  to 
the  class  of  vessel  and  the  intended  voyage,  the  assured  is 
only  required  to  make  her  as  seaworthy  for  the  voyage  as  is 
reasonably  practicable  with  such  a  vessel  by  ordinary  available 
means  (s.)  But  he  is  boimd  to  that  much  (a)  ;  and  even 
such  a  description  of  the  subject  of  insurance  in  the  "  slip," 
as  that  it  is  an  "  abandoned  ship,*'  does  not  dispense  with 
this  warranty  and  the  assured's  obligation  under  it  (6). 
Whether  in  fact  the  vessel  was  in  such  a  condition  as 
satisfies  this  warranty  in  the  particular  case  is  a  question  for 
the  jury  {c). 


It  has 
differed  in 
different 
periods. 


Qnenr, 
whetner  it 
Taries 

aooording  to 
the  oountTY 
to  which  ue 
ship  belongs. 


711.  Again,  the  standard  of  seaworthiness  has  been  gradu- 
ally raised  in  the  course  of  the  nineteenth  century,  from  a 
more  perfect  knowledge  of  ship-building,  a  more  enlarged 
experience  of  maritime  risks,  and  an  increased  skill  in  navi- 
gation (d). 

So,  again,  a  degree  of  equipment  and  preparation  is  deemed 
essential  in  some  countries,  which  would  be  considered  super- 
fluous in  others ;  in  such  cases  it  has  been  held  in  the  United 
States  that  seaworthiness  is  to  be  measured  by  the  standard 
in  the  ports  of  the  country  to  which  the  vessel  belongs,  rather 


{x)  Bnrges  v.  Wickham  (1863),  33 
L.  J.Q.  B.  17;  SB.  &S.  669;  cited 
with  approyal  bj  Collins,  L.  J.,  in 
The  Vortigern,  [1899]  P.  169 ;  Clap- 
ham  v.  Langton  (1864),  34  L.  J. 
Q.  B.  (in  error)  46.  It  is  advisable 
in  these  insurances  to  insert  in  the 
policy  a  description  of  the  class 
of  vessel,  e.g.,  "river  steamer,*' 
and  thereby  remove  any  question  of 
evidence  modifying  the  stringency 
of  the  warranty.  See  per  Black- 
buTD,  J.,  in  Burges  r.  Wickham, 
supra, 

(a)  Tumbull  v.  Janson  (1877) 
(C.  A.),  36  L.  T.  635,  in  which  it 


was  held  that  for  want  of  reasonable 
streng^thening  of  a  river  steamer  for 
crossing  the  Atlantic,  the  policy  had 
never  attached. 

{b)  EniU  V.  Hooper  (1857),  2  H.  & 
N.  277 ;  26  L.  J.  Ex.  377.  Simi- 
larly, it  has  been  held  in  the  United 
States  that  the  warranty  applies  to  a 
timber  raft,  though  insured  by  a 
**  cargo  policy."  Moores  v.  Louis- 
ville Underwriters  (1882),  14  F.  226. 

(e)  KniU  v.  Hooper,  supra;  Bnrges 
p.  Wickham,  supra, 

{d)  3  Kent,  Com.  288.  And  cf. 
Burges  v,  Wickham  (1863),  33  L.  J. 
Q.  B.  at  p.  27»  per  Blackburn,  J. 
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than  by  that  in  the  ports  of  ihe  country  where  the  insurance  Sect.  711, 
was  made  (e).  "  It  seems  to  me,"  says  Story,  J.,  **  that 
where  a  policy  is  underwritten  on  a  foreign  vessel,  belonging 
to  a  foreign  country,  the  underwriter  must  be  taken  to  have 
a  knowledge  of  the  common  usages  of  trade  in  sudi  country 
as  to  equipments  of  vessels  of  that  class,  for  the  voyage  in 
which  she  is  destined  "  (/).  This  rule  appears  full  of  good 
sense  and  equity,  and  worthy  of  adoption  in  our  own  juris- 
prudence. 

712.  The  warranty  must  be  construed  with  reference  to  Extant  of 
the  subject-matter  of  the  insurance.  Therefore  the  Court  of  ^epadboi 
Common  Fleas  held  that  it  is  not  satisfied  in  a  policy  (m  a  ^.^^^Tf^ 
deck  cargo,  if  in  ordinary  rough  weather  the  goods  must  be 
jettisoned,  although  this  could  be  done  without  difficulty,  and 
the  ship  could  then  perform  the  voyage  with  safety  to  h^^lf. 
The  effect  of  the  warranty,  it  was  said,  cannot  be  to  con- 
template the  destruction,  in  an  ordinary  voyage,  of  the 
subject  of  insurance  (^).  On  the  other  hand,  the  Court  said 
that  if  the  policy  had  been  on  the  ship,  and  the  deck  cargo, 
by  reason  of  the  facility  with  which  it  could  have  been  got 
rid  of,  would  have  caused  no  danger  to  the  ship,  the  warranty 
would  have  been  satisfied  (A).  So,  also,  where  cattle  were 
insured  against  mortality,  and  the  appliances  for  ventilation 
and  the  number  of  cattle-men  attending  to  the  cattle  were 
both  insufficient,  Bigham,  J.,  held  that  warranty  of  sea- 
worthiness had  not  been  fulfilled  (i). 

Thus  it  appears  that  on  the  same  voyage  the  warranty  may 
be  complied  with  as  regards  a  policy  on  the  ship,  and  not 
satisfied  as  regards  a  policy  on  goods.  As  regards  the  ship, 
the  warranty  requires  that  she  shall  be  fit  to  encounter  the 
perils  of  the  voyage;  as  regards  goods,  the  warranty  also 
implies  that  the  ship  shall  be  fit,  with  reference  to  the  perils 

(e)  Kent,  ubi  supra,  n.  (a).  (^)  Daniels  r.  Hanis  (1874),  L.  R. 

10  C.  P.  1,  9. 
(/)  Per  Story,  J.,  in  Tidmarah  r.  ^^j  ^^  ^^  ^  ^  g 

Washington  Ins.  Co.  (1827),  4  Mason,  (i )  simgh  r.  Tyser,  [1900]  2  Q.  B. 

B.  439 ;  1  Parsons,  Ins.  134,  386.  333. 
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Beet.  712.  insured  against,  for  the  carriage  of  the  particular  cargo,  i.e., 
fit  in  respect  of  those  things  which  appertain  to  its  safe  car- 
riage to  its  destination  (k). 

Bearing  these  observations  in  mind,  we  will  proceed  to 
examine  what  has  been  held  to  constitute  imseaworthiness  for 
the  voyage ;  considering,  first,  those  cases  in  which  the  un- 
seaworthiness has  arisen  from  something  defective  in  the 
state  of  the  ship ;  secondly,  those  in  which  it  has  arisen  from 
deficiency  or  incompetency  in  the  master  and  crew. 


What  is  sea- 
worthiness as 
regards  the 
hull,  stores 
Bhd  Tigging 
of  the  ship. 


Ship  found 
unseaworthy 
soon  after 
Bailing. 


The  case  of 

the"MUl8" 

frigate 


713.  The  implied  warranty  of  seaworthiness,  as  far  as  re- 
lates to  the  condition  of  the  ship,  requires  that  when  the  ship 
sails  on  her  voyage  she  should  be  well  furnished,  tight,  sound, 
staunch  and  strong ;  competent,  that  is,  in  her  hull  to  resist 
the  ordinary  attacks  of  wind  and  weather  on  the  voyage 
insured,  and  properly  rigged,  stored  and  provisioned  for  such 
voyage. 

714.  If  in  a  short  period  after  sailing  on  the  voyage  she 
become  leaky  and  founder,  or  be  obliged  to  put  back  or  run 
for  port  in  distress,  without  encountering  any  extraordinary 
peril,  or  other  visible  cause  to  produce  such  effect,  there  arises 
a  presumption  of  ftict  that  she  was  not  seaworthy  when  she 
sailed  (/).  If,  after  her  return  to  port,  it  be  found  on  survey 
that  the  leakiness  arose  from  loosening  of  the  timbers  of  her 
hull,  owing  to  the  decayed  state  of  her  bolts  and  fastenings, 
this  is,  generally  speaking,  a  clear  case  of  imseaworthiness. 

In  the  case  of  the  "  Mills "  frigate,  indeed,  the  Court  of 
Exchequer  allowed  the  assured  to  recover  under  a  policy  "  at 


(it)  Seet^u/.  p.  336. 

(/)  Munro  v,  Vandam  (1794),  1 
Park,  Ins.  469 ;  per  Lord  Eldon, 
Watson  V.  Clark  (1813),  1  Dow,  344 ; 
Pickup  V.  Thames  Ins.  Co.  (C.  A.) 
(1877),  3  Q.  B.  D.  594.  See  such  a 
case  mentioned  bj  Willes,  J.,  where, 
however,  the  jury  found  against  the 
presumption,  Wilson r.  Jones  (1867), 
L.  B.  2  Ex.  at  p.  143 ;  see  also  1 


Phillips,  s.  725,  and  Moores  r.  Louis- 
yille  Underwriters  (1883),  14  F.  226. 
In  an  action  on  a  charter-party  the 
United  States  Supreme  Court  held 
that  a  defect  in  a  vessel  developed 
without  any  apparent  cause  is  to  be 
presumed  to  have  existed  when  the 
service  began.  Work  v.  Leathers 
(1878),  97  U.  a  (7  Otto),  379. 
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and  from  tlie  Leeward  Islands  to  London,"  where  the  ship  Sect.  714. 
without  encountering  any  had  weather  hecame  so  leaky  the  cannot  be 
day  after  she  put  to  sea,  owing  to  the  generally  decayed  condi- 
tion of  her  holts,  that  she  was  obliged  to  run  for  a  port  of 
distress,  where  she  was  condemned  as  irreparable ;  and  the 
Court  of  Error  confirmed  the  judgment  {m).  Park  states 
that  the  judgment  of  the  Court  below  proceeded  upon  the 
point,  that  though  the  ship  was  not  seaworthy  for  the  voyage 
when  she  sailed,  yet  she  had  been  seaworthy  at  the  com- 
mencement of  the  risk  in  port  while  loading,  which  was  suffi- 
cient under  a  policy  at  and  from  to  satisfy  the  implied  war- 
ranty. It  is  unnecessary  to  say  that  a  judgment  proceeding 
on  such  a  basis  could  not  now  be  sustained  («). 

Under  a  policy  on  freight  "  at  and  from  Honduras  to  5*^  ^' 
London  "(o),  the  ship  lay  at  Honduras  about  five  months, 
taking  in  a  cargo  of  mahogany  and  logwood,  during  which 
period  she  appeared  to  be  in  a  seaworthy  state.  The  day  after 
sailing  from  Honduras,  however,  she  encountered  a  gale  of 
wind  and  was  making  10|  inches  water  per  hour ;  the  leakiness 
increased  day  by  day  for  a  week  afterwards,  and  then  she  was 
making  3^  feet  water  per  hour ;  and,  another  gale  coming  on, 
she  strained  so  much  that  the  captain  bore  away  in  distress 
for  Montego  Bay,  Jamaica.  There  a  survey  was  had,  and 
the  report  was  that  her  iron  fastenings  were  decayed,  three  of 
her  beams  broken,  the  main  beam  in  two  places ;  that  she 
was  making  18  inches  water  per  hour  from  the  loose  state  of 
the  ship  throughout ;  and  that  she  had  evidently  spread, 
having  no  support  for  her  lower  deck  from  knees,  either  fore 
or  aft  or  otherwise.  Upon  this  evidence,  irrespective  of  the 
want  of  knees,  Lord  Eldon  was  clearly  of  opinion  that,  as 

(m)  MiUs  V,  Eoebuok  (temp.  Lord  at  Honduns,  until  the  said  ship, 

Mansfield),  1  Marshall,  Ins.  154 ;  1  with    her  goods  and  merchandize. 

Park,  Ins.  460.  should  be  arrived  at  London."    It 

(fi)  Parker  r.  Potts  (1815),  3  Dow,  was  assumed  thronghont  the  arga« 

27;  Watson  r.  Clark  (1813),  1  Dow,  ment,  and   not   disputed  bj  Lord 

836.  Eldon  in  his 'judgment,  that  this 

(o)  The  insurance  in  terms  was  on  amounted  to  an  insurance  *'  at  and 

freight,  <<  beginning  the  adyenture  from.'' 
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Sect.  714.  nothing  had  occurred  after  she  had  left  Honduras  Bay  to 
account  for  her  being  in  such  a  state,  the  ship  was  unsea- 
worthy  when  she  sailed  from  Honduras,  and  consequently 
that  the  underwriters  were  not  liable  {p). 

Want  of  716.  In  an  earlier  case  the  House  of  Lords  had  decided 

Watt  ^^^  ^  ^^^  ^^^  ^^*  seaworthy  for  a  voyage  to  the  Btdtic  for 

Morris.  want  of  knees.     The  vessel,  originally  of  80  tons  burden,  had 

been  lengthened  so  as  to  be  of  110  tons,  but  the  mainhold 
beams  in  the  centre,  where  she  had  been  cut  asunder  and 
lengthened,  were  not  supported  or  strengthened  by  knees ;  no 
new  anchor,  sails,  or  rigging  were  provided,  and  the  old 
anchor,  sails,  and  rigging  were  insuflScient  for  the  altered 
ship.  She  had,  besides,  no  stove  in  the  cabin,  though  essential 
for  winter  risks  in  the  Baltic,  which  the  present  was.  Upon 
this  state  of  facts,  but  principally  on  the  ground  of  the  want 
of  knees.  Lord  Eldon  held  that  the  ship  was  not  seaworthy 
when  she  sailed  (q). 

Decayed  716.  A  ship  insured  for  a  voyage  "  from  Leith  to  Pictou  " 

toib^'^  ^^  ^^  repaired  at  Leith  to  the  amount  of  about  280/.,  which  the 
Douglas  r.      repairers  certified  to  cover  every  repair  necessary  for  her 
^  voyage.     This  was  in  April.     On  the  23rd  of  May  she  sailed, 

and  on  the  6th  and  7th  of  Jime  she  encountered  a  severe  gale 
of  wind,  in  which  she  sprang  her  bowsprit,  and  began  to 
make  so  much  water  that  the  crew  could  not  keep  her  free 
with  both  pimips,  and  the  master  in  distress  bore  up  for 
Greenock.  There  it  was  found  that  the  ironwork  in  general 
was  very  much  decayed  and  wrought  loose ;  the  timbers  and 
planks,  generally  speaking,  soimd,  but  decayed  about  the 
bolts  and  nails,  which  in  several  places  were  quite  gone. 
Several  of  the  lower  deck  beams  and  knees  were  decayed  and 
sprung,  and  one  plank  below  the  lower  deck  beams  on  each 
side  was  decayed ;  the  bowsprit  was  also  sprung  and  the  stem 
wrought  loose  on  account  of  the  decayed  iron  and  labouring 

(p)  Parker  r.  Potts  (1816),  3  Dow,  28, 
Iq)  Watt  r,  Morris  (1813),  1  Dow,  32. 
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of  the  ship  at  sea.    Upon  these  facts,  Lord  Eldon  was  dear    Sect.  716. 
that  the  vessel  was  not  seaworthy  when  she  sailed  (r). 

717.  If  a  ship  is  so  heavily  or  so  improperly  loaded,  when  Orerloading 
she  sails  on  the  voyage  insured,  as   to    be  incapable    of  of  trim, 
encountering  the  voyage,,  that  is  unseaworthiness  («). 

A  ship  may  also  be  imseaworthy  because  she  cannot  with  Ship  not 

fittod  to 

safety  to  herself  carry  the  kind  of  cargo  with  which  she  is  oany  the 
loaded.  The  warranty,  said  the  Court  in  Daniels  v.  Harris  (^),  S^^  BaWy. 
18  *^  different  according  to  whether  the  same  ship  ....  was 
loaded  with  one  kind  of  cargo  or  another."  Thus,  in  an 
action  on  a  charter-party,  where  the  ship  was  laden  with  a 
cargo  of  wet  sugar,  the  drainage  from  which  was  such  that 
ordinary  pumps,  such  as  she  was  fitted  with,  could  not  deal 
with  it  and  the  ordinary  leakage  from  the  ship,  though  they 
were  sufficient  for  ordinary  purposes,  and  the  ship  could  not 
safely  go  to  sea  with  the  cargo  on  board,  she  was  found  to  be 
unseaworthy  for  the  voyage  (w).  There  can  be  no  doubt 
that,  under  the  circmnstances  described,  the  warranty  of  sea- 
worthiness in  a  policy  would  not  have  been  satisfied. 

718.  Besides  being  competent  in  hull  to  resist  the  ordinary  Rigging, 
attacks  of  wind  and  weather  on  the  voyage  insured,  the  ship  pioviaions. 
must  be  properly  equipped  with  sails,  ground  tackling,  stores, 
provisions,  and  all  other  things  which  the  custom  of  trade  has 

made  requisite  for  the  voyage. 

A  ship  insured  in  time  of  war  "  at  and  from  Jamaica  to  Rotten  nSh, 
London "  was  held  unseaworthy  because  at  the  time  of  ^^'^'" 
sailing,  although  her  stem  sails  were  in  good  condition,  yet 
her  maintop-gallant  and  studding-sails  were  extremely  rotten 
and  xmserviceable,  and  she  was  therefore  not  as  secure  as 

(r)  Douglas  r.  SoongaU  (1816),  4  improper  stowage  has  been  held  to 

Dow,  269.  be  unseaworthiness.  TheFre7(1899), 

(«)  Weir   V,  Aberdein    (1819),    2  92  F.  667. 

B.  &  Aid.  820;  Redman  v.  Wilson  /.v  /,«-..   T,  Tl  in  P  P  1   « 

(1846),  14  M.  &  W.  476 ;  BieoaM  v,  ^'\  f'^^^^'  ^  W^lf'    '         , 

Shepherd  (1861),  14  Moo.  P.  C.  471 ;  W  Stanton  r.  Bichaidson  (1872), 

Foley  9.  Tabor  (1861),  2  F.  &  F.  L*  ^*  7  0.  P.  421 ;  in  the  Exoh. -Oh. 

663.    So,  also,  in  the  United  States  (1874),  L.  B.  9  0.  P.  390. 

VOL.  II.  3  a 
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Sect.  718. 


DefeotiTe 
boiler. 


Deficient 

ground 

taokling. 


Suffioient 
stores. 
Proper 
medicines. 


Fuel  and 
oandles. 

Banker  coals 
for  steam- 
ship. 


possible  from  capture.  And  the  assured  on  this  ground  was 
held  precluded  from  recovering,  though  the  ship  went  down 
in  a  hurricane  in  which  such  sails  would  have  been  useless  (ar). 

A  vessel  insured  "at  and  from  Montreal  to  Halifax  in  Nova 
Scotia  "  sailed  with  a  defective  boiler ;  but  the  defect  did  not 
appear  until  she  had  passed  into  salt  water,  and  then  it 
became  necessary  to  put  back  and  repair  the  boiler.  After 
sailing  again  she  was  lost  by  perils  of  the  sea.  It  was  held 
that  she  Was  not  seaworthy,  at  all  events  at  the  stage  when 
she  passed  into  salt  water,  and  consequently  that  the  under- 
writers were  not  liable  (y). 

A  vessel  is  unseaworthy  if  not  provided  with  ground 
tackling  sufficient  to  encounter  the  ordinary  perils  of  the 
sea,  as  where  a  ship  sfidled  with  the  cable  of  the  small  bower 
anchor  so  worn  and  decayed  as  to  be  imfit  for  service,  and 
with  a  best  bower  anchor  too  light  and  short  in  the  shank  for 
a  vessel  of  her  tonnage  (2). 

719.  Sufficient  stores  and  supplies  for  the  voyage  are 
requisite  to  seaworthiness  (a).  Lord  Eldon  at  Nisi  Prius 
declared  it  to  be  his  opinion  that  the  assured  was  as  much 
boimd  to  show  that  he  had  provided  proper  medicines  and 
necessajies  for  the  voyage,  as  he  was  to  establish  the  tightness 
of  the  ship  (6). 

In  the  United  States  a  vessel  not  properly  supplied  with 
fuel  and  candles  has  been  held  not  to  be  seaworthy  (c). 

A  steamship  must,  in  order  to  be  seaworthy,  have  a  supply  of 
fuel  sufficient  for  the  ordinary  vicissitudes  of  the  voyage  (e/). 
It  is,  however,  commercially  speaking,  impossible  on  many 
voyages  to  start  with  enough  coal  for  the  whole  voyage  ;  and 


{x)  Wedderbum  r.  BeU  (1807),  1 
Gamp.  1. 

(y)  Quebec  Marine  Ins.  Co.  v. 
Commercial  Bank  of  Canada  (1870), 
L.  R.  3  P.  C.  234. 

{z)  Wilkie  V,  Geddes  (1816),  8 
Dow,  57. 

(a)  Per  Lord  Ellenborongh,  Wed- 
derbum V.  BeU  (1807),  1  Camp.  2 ; 


Stewart  v,  Wilson  (1843),  12  M.  & 
W.  11. 

{b)  Woolff  V.  Claggett  (1800),  3 
Esp.  267,  269. 

(e)  Fontaine  v.  Phoen.  Ins.  Co. 
(1813),  10  Johnson's  B.  68. 

(d)  Per  Lord  Esher,  Thin  r. 
Richards  (C.  A.),  [1892]  2  Q.  B. 
141,  143. 
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the  Court  of  Appeal  has  held  that,  when  a  ship  must  neoes-  Sect.  719. 
sarily  take  in  coal  at  ports  of  caU,  the  voyage  is  to  be  treated 
as  divided  into  stages  for  the  purpose  of  coaling,  and  that  the 
warranty  attaches  at  the  beginning  of  each  stage,  for  which, 
therefore,  a  sufficient  quantity  of  coal  must  be  taken  on 
board  (e), 

720.  In  one  case  in  the  United  States,  where  a  vessel  ran  Adjiwtanent 
on  a  rock  in  consequence  of  the  needle  of  the  compass  being 
drawn  out  of  its  direction  two  or  three  points  by  an  iron 
fastening  near  which  the  compass  was  placed,  it  was  contended 
that  this  was  unseaworthiness;  but  the  Court,  on  evidence 
being  given  that  there  was  no  negligence  in  this  case  in 
the  construction  of  the  ship,  were  of  opinion  that  it  was 
not8o(/). 

There  can  hardly  be  a  doubt  that  the  proper  adjustment  of 
the  ship's  compass,  especially  in  iron  vessels,  is  an  essential 
element  of  seaworthiness. 

The  fact  that  some  precaution  has  been  neglected  at  the  Neglect 
time  of  sailing  does  not  make  the  ship  unseaworthy,  if  she  be  preoautioii. 
in  such  a  state  and  so  equipped  that,  if  the  master  and  crew 
do  their  duty,  no  extra  danger  will  be  incurred.     Thus,  if  a  Open 
port-hole  be  left  open,  through  which,  in  the  event  of  bad  P®  "  ®  • 
weather,  the  water  would  enter,  the  ship  is  not  unseaworthy 
if  in  such  event  the  port-hole  could  at  once  be  closed.     K, 
however,  the  port-hole  be  so  circumstanced  (as  where  the 
cargo  has  been  piled  up  against  it)  that  it  could  not,  if  bad 
weather  came  on,  be  readily  closed  at  sea,  the  ship  may  on 
that  account  be  unseaworthy  (^).    So  also  it  has  been  held 

{e)  Thin  v,  fiiohards,  supra;  The  r.  Price,  [1893]  A.  C.  56.    The  law 

Voiiagem,  [1899]  P.  140.    See,  as  is  the  same  in  the  United  States, 

totheseoases,  011^,88.  705-707.  See  The  Silvia  (1898),    171  U.  S. 

(/)  Stanwood  v.  Rich,  State  Court  (64  Dayis),  462.    There  is  a  sugges- 

of  Maasaohasetts,  Koy.  1817,  cited  tion  in  Hedlej  v,  Pinknej  &  Sons 

1  Phillips,  Ins.  s.  701.  S.S.  Co.  that  a  defect  which  touches 

(y)  Steel  V,  State  Line  S.S.  Co.  the  safety  of  individuals  on  hoard, 

(1877),3App.Ca8.  72,  82,90;  Hed-  but   does  not  affect  the  safety  of 

leyv.Pinknej&SonsS.S.  Co.  (C.A.),  the  ship,  does  not  constitute  unsea- 

[1892]  1  Q.  B.  58.    See  also  QQroj  worthiness  within  the  meaning  of 

3g2 
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[PABT  n. 


1.  Of  the 
master. 


Tait  I'.  Leri. 


in  the  United  States  that  the  obstmotion  of  a  water-pipe  hj 
a  pieoe  of  wood,  being  aooidental  and  temporary  in  oharaoter, 
was  not  unseaworthiness  (A). 

721.  "We  come  now  to  oonsider  that  kind  of  unseaworthiness 
which  oonsiBts  in  the  deficiency  or  incompetence  of  the  crew. 

Every  ship  at  the  time  of  sailing  must  be  properly  manned, 
with  a  master  of  competent  nautical  skill,  a  crew  sufficient  to 
navigate  her  on  the  voyage  insured,  and  a  pilot  on  board 
whenever  there  is  an  establishment  of  pilots  at  the  port  and 
the  nature  of  the  navigation  requires  one  (t). 

First,  of  the  master. — ^He  must  be  a  person  sufficiently 
well  acquainted  with  the  usual  course  of  navigation  on  the 
voyage  insured,  to  be  able  to  conduct  the  vessel  in  safety 
through  its  ordinary  perils ;  and  if  he  is  grossly  ignorant  of 
that,  the  ship  is  not  seaworthy. 

Thus  a  ship  was  insured  "  from  Cork  to  the  ship's  loading 
port  or  ports  on  the  coast  of  Spain,  within  the  Straits  of 
Gibraltar,  including  Tarragona,  and  not  higher  up  the 
Mediterranean,"  and  the  captain,  through  entire  ignorance 
of  the  coast,  mistook  Barcelona  for  Tarragona,  and  was 
captured  in  endeavouring  to  enter  the  former  port,  which  is 
higher  up  the  Mediterranean  than  Tarragona,  and  was  then 
in  possession  of  the  forces  of  Napoleon.  The  Court  con- 
sidered this  a  breach  of  the  implied  warranty  to  provide  a 
master  of  reasonably  competent  skill  {k). 


the  Merchant  Shipping  Act,  1894, 
BS.  457,  468. 

(A)  The  Mexican  Prince  (1897),  82 
F.  484. 

(«)  Per  Parke,  J.,  in  Phillips  r. 
Headlam  (1831),  2  A.  &  E.  383. 
Amoold's  text  was,  "A  pilot  on 
boaid  wheneyer  required  hy  law" 
(2nd  ed.  p.  720) ;  on  p.  723  he  said, 
**  Where  requisite  hy  law  or  nsage 
for  her  safe  navigation."  The  role 
as  stated  by  Parke,  J. ,  seems  the  better 
one,  as  in  relation  to  the  warranty 
of  seaworthiness  the  real  question  is, 


what  is  requisite  for  the  safe  navi- 
gation of  the  ship.  The  law  may, 
for  the  encouragement  of  pilots, 
make  their  employment  compnlsoiy 
where  a  competent  master  could 
himnelf  safely  conduct  his  ship. 
There  may,  however,  be  a  presump- 
tion of  fact  that  a  pilot  is  necessary, 
wherever  pilotage  is  compulsory. 

(k)  Tait  V,  Levi  (1811),  14  East, 
481.  It  is  submitted  that  the  war- 
ranty can  be  stated  more  broadly, 
viz.,  as  one  to  provide  a  competent 
master.      Thus,  a  master  of  oom- 
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722.  The  question  as  to  the  competency  of  the  captain  and  Sect.  722. 
crew  must  always  depend  upon  the  nature  of  the  voyage,  on  The  question 
which  they  are  employed  imder  the  policy.  petency°5" 

The  insurance  being  on  a  voyage  "  from  Mauritius  to  ^^^|^^^^^ 
London,''  the  captain  on  sailing  from  Mauritius  was  very  ill,  ^^  *^® 
and  next  day  feeling  himself,  from  increased  illness,  incom-  xhe  mates, 
petent  to  take  charge  of  the  ship,  he  inquired  of  his  two 
mates  whether  they  could  manage  the  voyage  to  England, 
but  finding  no  one  competent  to  undertake  it,  he  put  back  : 
Lord  Tenterden,  on  this  evidence,  asked  the  jury  "  whether 
they  thought,  considering  the  length  of  the  voyage  from 
Mauritius  to  England,   that  a  ship   could    be  sufficiently 
manned  wnen,  in  the  event  of  any  accident  to  the  captain, 
there  was  no  one  else  on  board  able  to  perform  his  duties." 
The  jury,  which  was  special,  found  for  the  underwriters  (/). 

Chancellor  Kent  questions  the  soundness  of  this  doctrine 
in  any  case,  and  observes  that  the  warranty  of  seaworthiness 
"  would  seem  to  imply  no  more,  than  that  the  assured  must 
have  a  sound  and  well-equipped  vessel  with  reference  to  the 
voyage,  and  have  on  board  a  competent  person  as  master,  a 
competent  person  as  mate,  and  a  competent  crew  as  seamen '' ; 
he  also  cites  American  cases  in  which  Lord  Tenterden's 
doctrine  has  been  discarded,  as  far  as  regards  the  American 
coasting  and  West  Lidian  trade  (m). 

The  doctrine  thus  impugned  would  undoubtedly  operate 
with  a  good  deal  of  harshness  if  enforced  with  regard  to 
short  voyages,  or  vessels  of  small  burden.  It  ought  probably 
to  be  confined  to  similar  voyages  of  great  length.  With  this 
limitation  it  is  accepted  by  Phillips  (w). 

A  question  which  we  have  already  mentioned,  and  shall  Want  of 
only  refer  to  here,  is  whether  shipping  an  uncertificated         ^  ' 

petent  skiU  might  be  inoompetent  tence  are  proved.    Bogers  v,  Mtntk 

by  reason  of  habitual  intemperance.  Ins.  Go.  (1896),  76  F.  669. 

There  is  a  decision  in  the  United  (/)   ClifTord  v.  Hunter  (1827),   I 

States  that  the  incompetence  of  a  Moo.  A  M.  103 ;  8.  C,  reported  in 

pilot  is  not  established  by  proof  of  a  S  C.  &  P.  16. 

single  instance  of  intoxication,  where  (m)  8  Kent,  Com.  287,  n.  {e), 

previous  good  character  and  compe-  (m)  1  Phillips,  Ins.  s.  708. 
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Sect.  7fl2>  master  or  mate  or  engineer,  contrary  to  statute,  would 
amount  to  unseaworthiness  (o).  Viewed  in  the  light  of 
decisions  on  kindred  questions,  it  would  seem  to  be  an 
illegality  which,  in  the  case  of  privity  on  the  part  of  the 
assured,  would  avoid  the  policy.  Whether  it  is  necessarily 
conclusive  when  the  question  is  one  of  unseaworthiness  is 
more  doubtful.  When  an  officer,  though  unqualified,  has 
performed  his  duties  properly  and  no  loss  has  taken  place  which 
can  be  imputed  to  him,  a  jury  would  probably  be  justified  in 
refusing  to  find  that  his  mere  lack  of  qualification  had  the 
effect  of  rendering  the  vessel  imseaworthy  (p). 

2.  Afl  to  the  723.  Secondly,  as  to  the  crew. — "  The  owner,"  says  Lord 
Tenterden,  "  as  a  condition  precedent  is  boxmd  to  provide  a 
crew  of  competent  skill "  (q).  "  The  crew,*'  says  Lord  Ellen- 
borough,  "  must  be  adequate  to  discharge  the  usual  duties, 
and  to  meet  the  usual  dangers  to  which  she  is  exposed  *'  (r). 

If  the  crew  be  sufficient  when  the  ship  sailed  on  the 
voyage  insured,  the  implied  warranty  is  fully  satisfied,  unless 
it  be  a  voyage  of  successive  stages  differing  in  degree  or 
kind  of  risk,  and  consequently  in  the  description  of  crew 
required  («).  The  assured  does  not  contract  that  the  ship 
shall  continue  to  be  properly  manned  throughout  the  voyage, 
nor  is  he  responsible  for  any  subsequent  negligence  or  mis- 
conduct on  the  part  of  the  crew  {t). 

It  is,  however,  indispensably  necessary  that  the  ship  should 
be  properly  manned  for  the  voyage  at  the  time  she  sails  on 
it  (m)  ;  if  not,  the  imderwriters  are  not  liable.     Thus,  a  policy 

(o)  See  1  PhiUips,  Xns.  s.  713.  (1821),  5  B.  &  Aid.  176 ;  7  B.  &  Cr. 

(p)  See  Hathaway  r.  St.  Paul  Fire  219;  Shore  v,  BentaU  (1828),  idid, 

&  Mar.  Ins.  Co.  (1880),  1  F.  197 ;  798,  n. ;  Dixon  v.  Sadler  (1839),  6 

po8tf  8.  724.  M.  &  W.  405  ;  S,  C,  in  error  (1841), 

{q)  Shore  v.  Bentall  (1828),  7  B.  &  8  M.  &  W.  895. 

Or.  798,  n.  («)  Amonld  said  (2nd  ed.  vol.  i. 

(r)  In  Hunter  v.  Potts  (1816),  4  p.  722),  on  the  authority  of  Hacks  i^. 

Camp.  203.  Thornton  (1816),   Holt,  N.  P.  30, 

(«)  Bouillon  f;.  Lupton  (1863),  33  that    '<if   at   the  time    the  policy 

L.  J.  C.  P.  37.  attaches,   the  ship  has   been  some 

{t)  Buskr.RoyalExch.  Co.(1818),  time  engaged  on  a  distant  voyage, 

2  B.  &  AM.  73 ;  Walker  v.  Maitland  although  the  numbers  of  the  orew 
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was  e£Fected  on  a  voyage  "  at  and  from  Cuba  to  Liverpool,"  Sect.  728. 
"without  any  leave  given  to  touch  and  stay  in  the  original 
policy.  The  captain  having  lost  some  of  his  outward  crew 
by  sickness  and  desertion  at  Cuba,  and  finding  it  impossible 
there  to  engage  ten  men,  his  proper  complement,  for  Liver- 
pool, sailed  from  Cuba  with  only  eight  men  engaged  for 
Liverpool,  and  two  for  Montego  Bay  (Jamaica),  where  he 
touched  and  landed  the  two  men,  and  whence,  having  pro- 
cured others  to  supply  their  place,  he  proceeded  on  his  voyage 
to  Liverpool.  The  Court  held  that  the  ship  was  not  sea- 
worthy when  she  sailed  from  Cuba  for  a  voyage  to  Liverpool, 
as  she  ought  then  to  have  had  on  board  a  full  complement 
of  men  engaged  for  the  whole  voyage  {x). 

724.  Thirdly,  as  to  the  pilot. — This  question  has  abeady  8.  Aa  to  the 
been  considered,  and  we  will  here  only  state  the  result  of  the  ^^^ 
authorities.     Generally  speaking,  no  ship  is  seaworthy  at  the 
outset  of  the  risk  unless  she  have  on  board  a  pilot,  where 
requisite  for  her  safe  navigation. 

The  law  also  seems  to  be,  that  it  is  not  a  breach  of  the  Besnlt  of 
warranty  of  seaworthiness  for  a  ship  to  enter  a  port  where  it  ® 
is  usual  to  employ  a  pilot,  without  having  one  on  board. 
Consequently,  when  a  ship  is  lost  by  a  peril  insured  against,  in 
entering  such  a  port  without  a  pilot,  the  assured  can  recover, 
although  the  loss  might  not  have  occurred  if  a  pilot  had  been 
on  board,  and  was  remotely  caused  by  the-negligence  or  mis- 
conduct of  the  master  in  entering  without  a  pilot  {y) .    A  fortiori 

mAj  haye  been  greatlj  rednoed  by  and  also  a  deviation,  bat  all  the 

death  or  desertion,  yet  the  implied  Judges  except  one  held  that  Uie 

warranty  win  be  satisfied  if  they  are  ship    was   nnseaworthy.     See  also 

at  that  time  sufficient  for  navigating  Bidsdale  v,  Kewnham  (1814),  4  Camp. 

the  ship  home,  or  for  performing  111.      The  decision  in  Forshaw  9, 

any  of  the  purposes  of  the  Toyage  Chabert  is  critioised  by  Phillips  (toLL 

insured."    See,  however,  as  to  this  s.  710). 

case,  ante,  s.  708.  (y)  PhiUips  v.  Headlam  (1831),  2 

(*)  Forshaw  v.  Chabert  (1821),  8  ^     ^  ^^^  ggo .    ^ee  also  Trinder, 

Brod.&B.158.   The  judgment  of  the        .    ,  ,  ^        ^  ^  „ 

/,      -.    .,.  .,  J  J       Anderson  &  Co.  1^.  Thames  &  Mersey 

Court  m  this  case  mainly  proceeded  ' 

on  the  ground  that  there  had  been      Mar.  Ins.  Co.,  [1898]  2  Q.  B.  114 ; 
a  material  altecatioQ  in  the  polioy,      and  ante,  ss.  702 — 704. 
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Sect.  724.  the  underwriter  will  be  bo  liable  if  the  master  on  arriving 
o£f  the  port  have  done  his  best  to  procure  a  pilot  to  come  o£f, 
and  has  only  entered  the  harbour  without  one  when  it 
became  the  wisest  course  for  him,  as  a  prudent  and  skilful 
man,  so  to  do  (2). 

If  not  only  usage,  but  the  positive  regulations  of  an  Act  of 
Parliament,  require  a  pilot  to  be  taken  on  board  on  entering 
either  an  intermediate  or  a  home  port,  then  it  has  in  one 
case  of  doubtful  authority  been  held  to  be  unseaworthiness  to 
enter  such  port  without  one  (a). 

And  in  all  cases  where  it  is  necessary,  either  by  law  or 
usage,  for  the  master  to  have  a  pilot  on  board  in  going  out 
of  an  intermediate  port,  or  in  clearing  from  lus  outport 
homewards,  it  is  in  the  opinion  of  some  learned  judges  un- 
seaworthiness not  to  take  one,  for  it  is  in  such  cases  always 
in  his  power  to  do  so  {b).  The  question  may  arise  whether, 
if  the  warranty  of  seaworthiness  requires  a  pilot  to  be  on 
board,  it  is  satisfied  when  an  xmqualified  pilot  is  employed. 
In  the  United  States  it  has  been  held  that  the  mere  fact  that  a 
ship  has  an  unlicensed  pilot  on  board  is  not  primd  facie  proof 
of  imseaworthiness  {c).  It  is  submitted  that  to  satisfy  the 
warranty  it  is  enough  that  the  pilot  should  be  competent  {d). 
If  he  navigate  the  ship  properly,  this  is  evidence  of  his 
skill.  A  pilot  appointed  by  authority  is  presumed  to  be 
competent  {e). 

Oi  the  proof        726.  The  burden  of  proof  on  the  issue  of  unseaworthiness 

of  imaea-  ,  _  , 

worthmoas.  IS  on  the  imderwriter  (/).  Where,  however,  a  ship  soon 
after  sailing  founders,  or  becomes  so  leaky  or  disabled  as  to 
be  unable  to  proceed,  and  this  cannot  be  ascribed  to  any 


(f)  FhilHps  9.  Headlam,  nipra,  (d)  1  FldUipB,  as.  712,  718. 

(a)  Law  V.  HoUingworth  (1797),  {e)  1  PhiUipe,  a.  712. 

7T.  R.  160.    Qeeante,  aa.  703,  704.  /^x  t>    v        t»  i^   /,owx  •■»% 

W  PerLordTenterieam2  B.&  ^^  Parker  ..  Potta  (1816).  3  Dow, 

Ad.  882.    See  mUe,  a.  702.  ^8  ;    Davidaon  v.  Bomand  (1868), 

(e)  Hathawaj  v.  St.  Paul  Fire  ft  L.  B.  4  0. P.  117 ;  Piokapv.  Thames 

ICar.  Ins.  Co.  (1880),  \  F.  197,  Ins.  Co.  (1878),  3  Q.  B.  D.  594. 
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Tiolent  storm  or  other  adequate  cause,  the  &ir  presumption  is  Sect.  725. 
that  it  arose  from  causes  existing  at  the  time  of  her  sailing, 
and  consequently  that  she  was  not  then  seaworthy.  That, 
howeyer,  is  but  an  inference  from  the  facts,  and  not  a  pre- 
sumption of  law  (g).  Tet  if  such  inference  of  fact  be  well 
founded^  it  has  the  effect  of  shifting  the  burden  of  proof  to 
the  assured  (h). 

If,  on  the  other  hand,  the  loss  takes  place  long  after 
sailing,  or  under  such  circumstances  that  it  may  fairly  be 
attributed,  pritnd  faeicy  to  the  violent  and  immediate  action 
of  the  winds  and  waves,  or  other  perils  insured  against,  then, 
if  the  underwriters  mean  to  rely  on  the  defence  that  the  ship 
was  unseaworthy  when  she  sailed,  the  onus  probandi  will  be 
on  them  (i). 

Even  when  a  ship  has  been  at  sea  some  time,  '^  if  during 
the  whole  of  the  time  she  has  had  favourable  weather,  fair 
winds  and  calm  seas,  and  yet  goes  down  or  proves  unable  to 
continue  on  her  course,  the  same  inference  as  to  unseaworthi- 
ness presents  itself  as  in  "  the  case  of  a  ship  proving  unsea- 
worthy shortly  after  sailing,  "though  perhaps  with  diminished 
cogency  in  proportion  as  the  interval  has  been  longer"  {j). 

Even  though  shortiy  after  sailing  the  ship  may  have 
encountered  boisterous  weather,  bad  and  dangerous  secus,  stiff 
breezes,  or  even  severe  gales,  yet,  if  she  be  then  in  a  state  of 
decay  or  damage  which  cannot  fairly  be  accounted  for  by 
the  perils  to  which  she  has  been  exposed,  the  inference  may 
still  be  that  she  was  imseaworthy  when  she  sailed  {k). 

is)   Picknp  V,  Thames   Lqb.  Co.  344  ;  Faricer  v.  Potts  (1S16),  3  Dow, 

(1878),  3  Q.  B.  D.  694;  foUowed  in  23;  Anderson  v,  Morice  (1874—76), 

the  United  States  in  Mooresi^.  Lonis-  L.  B.  10  G.  P.  68,  609. 
viUe  Underwriters  (1883),  14  F.  226.  (,)  Per  Blackburn  and  Lnah,  JJ., 

See  Ajom  Goolam  Hossen  v.  Union  -^  WHson  v.  Jones  (1867),  L.  R.  2 

Mar.  Ins.  Co.  (1901),  17  Times  L.  R.  Ex.  139, 143 ;  andperThe8iger,L.  J., 

376  (P.  C.)  in  Picknp  v,  Thames  Ins.  Co.  (1878), 

(A)  Per  Cookbnrn,  C.  J.,  and  on  3  q.  b.  D.  694,  604. 
appeal  per  Brett  and  ThesigeTfL.JJ..  ,  ..   «  ^.  ,  „« 

in Kdn™». Thame. Ins. Co.. «»ra;  <•')  -P«-*«r-P«>k»P''- Thame. Iiui. 

«d  see  Monro  ,.  Y^dm,  i      ^O"  (^"»)'  '  <*;  »•  ^-  ''''  «««• 
Park,  Ins.  469;    per  Lord  Eldon,  (A;)  Watson  r.  Clark  (1813),  1  Dow, 

Watson  V.  Clark  (1818),  1  Dow,  836,      336 ;  Parker  v.  Potts  (1816),  3  Dow, 
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Sect.  726. 

Effect  of 
dause  ad- 
mitting 8hip 
to  be  sea- 
worthy. 


E-videDoe 
of  unsea- 
worthiness. 


The  qnebtion 
of  sea- 
worthiness is 
for  the  jury. 


Implied 
condition 


Of  course,  if  there  be  a  clause  in  the  policy,  admitting  the 
seaworthy  state  of  the  ship  on  sailing,  the  underwriters  are 
thereby  precluded  from  any  defence  on  the  ground  of  unsea- 
worthiness, in  the  absence  of  fraud  on  the  part  of  the  aasured 
in  obtaining  this  admission  (/). 

726.  With  regard  to  the  means  of  proving  that  the  ship 
was  seaworthy,  or  the  reverse,  the  most  satisfactory  evidence 
is  that  of  the  persons  who  were  employed  to  survey  and  exa- 
mine the  vessel ;  after  their  evidence  has  been  given,  however, 
experienced  shipwrights,  who  never  saw  the  ship,  may  be 
called  to  say  whether,  upon  the  facts  sworn  to,  she  was  in 
their  opinion  seaworthy  or  not  (m). 

Where  a  ship  has  been  ordered  to  be  sold  abroad,  as  un- 
eeaworthy,  by  the  sentence  of  a  Vice- Admiralty  Court,  such 
eentence  is  no  evidence  of  the  facts  or  grounds  on  which  the 
condemnation  proceeded  (n). 

The  whole  question  as  to  what  constitutes  seaworthiness,  is 
peculiarly  a  question  for  a  jury ;  and  hence,  where  a  specitd 
jury  of  merchants  had  twice  given  their  verdict  one  way  on  a 
question  of  seaworthiness,  the  Court,  although  they  considered 
the  verdict  not  altogether  satisfactory,  refused  to  grant  a 
rule  for  a  third  trial  (o)  ;  nor  would  they  allow  the  con- 
solidation rule  to  be  opened,  in  order  to  try  the  same  question 
in  another  action  against  another  underwriter  on  the  same 
poUcy(;>). 

727.  If  a  ship  be  not  provided  with  those  documents  which 


23;  Douglas  v.  Scongall  (1816),  4 
Dow,  269 ;  and  see  Foster  v,  Steele 
(1837),  3  Bing.  N.  C.  892. 

(/)  Parfitt  V.  Thompson  (1844),  13 
M.  &  W.  392;  Phillips  r.  Naime 
(1847),  4  C.  B.  343 ;  16  L.  J.  C.  P. 
194. 

(m)  Per  Lord  Kenycn,  Thornton 
r.  Boyal  Exch.  Co.  (1790),  1  Peake, 
25;  per  Lord  Ellenborough,  Beok- 
•with  r.  Sydehotham  (1807),  1  Camp. 
116. 


(fi)  Wright  r.  Barnard  (1798),  2 
Esp.  700 ;  1  Marshal],  Ins.  162 ;  2 
Park,  Ins.  863.  See  also  Ballantyne 
r.  Mackinnon  (C.  A.),  [1896]  2  Q.  B. 
455;  The  Eliza  Comi»h  (1853),  1 
Eco.  &  Ad.  R.  36 ;  and  Madachlan, 
Merch.  Shipping,  4th  ed.  pp.  170, 
171. 

(o)  Foster!'.  Steele  (1837),  3  Bing. 
N.  C.  892. 

{p)  Foster  r.  Alrez  (1837),  ibid, 
896. 
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are  required  by  the  general  law  of  nations,  or  by  international    Sect.  727. 
treaties,  to  prove  her  national  character,   she  is  exposed,  that  the 
especially  in  seasons  of  general  maritime  war,  to  the  danger  be  properlj 
of  being  condemned  for  the  want  of  them.  ocumen 

It   is  therefore    an    implied    condition  in    every  policy  Proofs  of 

^     i         .^    national 

effected  by  the  shipowner,  that  the  ship  in  the  course  of  the  chanustOT. 
voyage  and  at  the  time  of  seizure  shall  have  on  board  all  such 
documents,  whether  her  national  character  be  or  be  not  the 
subject  of  warranty  or  representation  in  the  policy :  it  is  not, 
however,  requisite  that  she  should  sail  with  such  documents, 
unless  she  be  represented  or  warranted  as  of  a  particular 
national  character  (q), 

728.  The  consequences,  however,  of  a  failure  to  comply  Difference 
with  this  implied  condition   are  very  different  from   those  thiTimplied 
that  follow  upon  a  breach  of  the  implied  warranty  of  sea-  ^^Jj^Ju^^ 

worthiness.  warranty 

of  sea* 

The  warranty  of  seaworthiness,  in  the  words  of  Lawrence,  worthiness. 
J.,  "is  implied  from  the  very  nature  of  a  contract  of 
insurance ;  the  consideration  of  an  insurance  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  her 
voyage  may  be  indemnified  against  certain  contingencies,  and 
it  supposes  the  possibility  of  the  underwriters  gaining  the 
premium ;  but  if  the  ship  be  incapable  of  performing  the 
voyage,  there  is  no  possibility  of  the  underwriters  gaining  the 
premium,  and  if  the  consideration  fails  the  obligation  fails. 
But  that  is  not  the  case  with  a  ship  not  having  proper 
documents  on  board :  she  may  nevertheless  perform  the 
voyage ;  at  least,  there  is  no  certainty  that  she  will  not,  as 
there  is  in  the  case  above  alluded  to  "  (r). 

(q)  Unless  the  ship  be  warranted  c.  60),  the  national  character  of  eyery 
or  represented  as  o)  a  particular  ship  is  to  be  declared  before  dear- 
nation,  she  need  not  saU  with  doca-  anoe.  It  is  arguable  that  the  antho- 
ments  of  neutrality.  Per  Lord  Ellen-  rities  said  to  establiedi  the  implied 
borough  in  BeU  v,  Carstairs  (1811),  oondition  only  show  that  the  assured 
14  EMt,  374,  393  ^see  as  to  this  case  cannot  recover  for  a  loss  due  to  his 

Sir    WUles,  J.,    in    Thompson    v.  own  default ;  see  per  Collins,  L. J., 

opper  (1868),  E.  B.  ft  E.  1048) ;  in  Trioder  r.  Thames,  &c.  Ins.  Co., 

aliUr,  if  there  be  a  warranty,  Rich  [1898]  2  Q.  B.  128. 
c.  Parker  (1798),  7  T.  R.  705.    By  (r)  Per  Lawrence,  J.,  in  Christie 

the  68th  section  of  the  Merchant  p,  Secretan  (1799),  8  T.  R.  192 ;  see 

Shipping  Act,  1894  (67  &  58  Vict,  also  the  observations  of  the  Court  in 
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Sect.  728.  Accordingly,  it  is  established  that  a  want  of  proper  docu- 
ments on  board  discharges  the  underwriter  from  his  liability 
only  when  the  sentence  of  the  foreign  Prize  Court  shows 
that  the  condemnation  proceeded  either  expressly  upon  that 
as  the  sole  ground,  or  as  one  of  the  grounds  (s) ;  and  it  has 
further  been  held  by  Lord  Ellenborough,  and  not  contra- 
dicted by  any  subsequent  authority,  that  even  in  this  case  the 
underwriter  will  not  be  discharged  unless  his  contract  was 
with  the  owner  of  the  ship,  from  whom  he  had  a  right  to 
expect,  and  who  had  the  power  to  provide,  that  she  should 
have  on  board  all  documents  required  for  her  protection  {f). 

The  foreign         729.  First,  in  order  to  discharge  the  underwriter  on  the 

obviously        groimd  of  a  failure  to  provide  proper  documents  of  nationality, 

thU  m^iuttd.    ^*  '^^t  distinctly  appear,  from  the  whole  of  the  foreign 

sentence  taken  together,  that  the  want  of  such  documents 

was  the  groimd,  or  a  ground,  of  condemnation. 

At  one  time,  as  we  have  already  seen,  our  Courts,  in  inter- 
preting the  sentences  of  foreign  tribimals  of  prize,  would 
only  look  to  the  adjudicative  part  of  the  sentence  for  the 
groimd  on  which  the  foreign  Court  proceeded  (u). 

A  more  reasonable  canon  of  construction  was  adopted  after- 
wards ;  and  the  rule  now  is  that,  if  upon  examination  of  the 
whole  sentence  taken  together  it  appears  that  want  of  proper 
documents,  as  required  by  treaties,  was  one  of  the  alleged 
grounds  on  which  the  sentence  of  condemnation  proceeded, 
our  Courts  will  consider  the  sentence  proof  that  the  assured 
has  ffidled  to  comply  with  the  implied  condition,  and  hold  the 
underwriter  discharged  from  his  liability  (x). 

Price  I'.   Bell  (1801),  1   East,  663.  R.  167,  cited  1  Phillips,  Ins.  s.  746. 

8o,  in  the  United  States,  Chancellor  («)  See  the  remarks  of  Lawrence, 

Kent  (then  Gh.  J.)  intimated  that  it  J.,  in  Price  i^.  Bell  (1801),  1  East, 

was  no  part  of  the  implied  warranty  673. 

of  seaworthiness  that  the  ship  should  (t)  Dawson  v,  Attj  (1806),  7  East, 

he    properly    documented,    on    the  367. 

gpround  *'  that   the  vessel,   without  (u)  Christie  t^.  Secretan  (1799),  8 

such  documents,  might  he  quite  com-  T.  R.  192.    See  anUy  s.  680. 

petent  to  perform  the  Toyage."    In  (x)  Bell    r.    Carstairs    (1811),    14 

Elting  r.  Soott  (1807),  2  Johnson's  East,  374 ;  BeU  v.  Bromfield  (1812), 
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Consequently,  where  an  American  ship  (not  warranted  Sect.  729. 
American)  was  condemned  in  a  French  Court  of  Prize  on  the  Bell  v. 
express  ground,  alleged  in  the  premises  of  the  sentence,  that 
she  was  not  properly  documented  according  to  the  existing 
convention  between  the  French  Bepublic  and  the  United 
States,  Lord  Ellenborough  held  that  the  underwriters  on  ship 
were  discharged  from  their  liability,  although  the  sentence 
also  proceeded  on  the  groimd  of  a  suppression  of  papers  by 
the  master  after  her  capture  (t/). 

So  where  an  American  ship,  which  had  sailed  from  New  steel  9. 
York  to  London  with  naval  stores,  was  chartered  from  ^^' 
London  for  a  voyage  to  the  Baltic  during  the  height  of 
Napoleon*s  Continental  system,  and  ultimately  condemned  in 
a  Danish  Prize  Court  for  want,  amongst  other  groimds  of 
condenmation,  of  a  sea  passport  and  muster  rolls,  the  Court 
held  the  underwriters  discharged  from  their  liability,  although 
if  the  ship  had  produced  her  sea  passport  it  would  have  sub- 
jected her  to  French  condemnation  under  the  Berlin  decree, 
as  showing  that  she  had  last  come  from  London  (z). 

780.  Secondly,  the  implied  condition  that  the  ship  shall  be  2.  The 
properly  documented  does  not  extend   to    any  document  document 
except  those  required  by  the  general  law  of  nations  or  by  J^^J^dredby 
subsisting  intemationEil  treaties;    for  the  purpose   of  this  Jj^^ 
defence,  therefore,  it  must  clearly  be  made  out  that  the 
documents,  for  want  of  which  the  ship  was  condemned,  fell 
within  one  or  other  of  these  two  categories  (a). 

Hence,  where  an  American  ship  was  condemned  on  the  F^nce  v.  Bell, 
express  ground  that  she  had  not  the  documents  required  by 
certain  recent  French  Ordinances,  which  were  contrary  to  the 

16  East,  364 ;  Steel  v,  Laoy  (1810),  not   oondoriTe  as  to    the  grounds 

8  Tannt.    285.     In    Ballantyne  i^.  thereof. 

Maokinnon,  [1896]  2  Q.  B.  463,  it  W  Bell  v-    Oarstairs    (1811),    14 

was  said  that  the  oases  in  which  a  -Ciast,  374. 

want  of   neutraHty  is  conclusively  W  S*^*''  ^'^  (l^l^)*  ^  Taunt, 

ji  t_    xt         .         ^      •      •  286.    The  ship  had  been  represented 

proved  by  the  sentence  of  a  foreign  Am«-: 

Ckmrt  axe  exceptional,  the  general  («)  PerBayley,  J.,inBeU  r.Biom- 

role  being  that  a  decision  in  rem  is      field  (1812),  16  East,  368. 
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Sect,  780.    terms  of  the  treaty  then  subristing  between  France  and  the 

United  States,  and  not  adopted  by  any  public  international 

act  of  the  two  governments,  it  was  held  that  the  imderwriters 

were  not  discharged  from  their  liability  (b). 

BeUt>.  Again,  where  an  American  ship  was  condemned  in  a 

Bromfield.        t\      •  i    t*  •      i^ 

Danish  Pnze  Court  because  her  sea  passport  was  not  verified 

with  the  notary's  name  and  seal  of  office,  the  Court  called 
upon  the  counsel  for  the  underwriters  to  show  by  what  rule 
of  the  law  of  nations,  or  by  what  clause  in  any  subsisting 
treaties  between  Denmark  and  the  United  States,  it  was 
required  that  the  sea  passport  of  an  American  ship  should  be 
so  verified  (c). 
LeCheminant  A  register  is  not  a  document  required  by  the  law  of 
nations  as  evidence  of  a  ship's  national  character;  hence, 
where  a  ship  described  in  the  charter-party  as  a  Pappen- 
burgher,  was  condemned  in  a  Danish  Prize  Court  "  for  want 
of  a  Pappenburgh  register,"  the  Court  held  that  the  under- 
writer, in  order  to  discharge  himself  from  liability,  must  show 
that  a  register  was  required  as  a  proof  of  national  character 
by  some  subsisting  treaty  between  Denmark  and  the  country 
to  which  the  ship  belonged  (d).  "  We  want  evidence,"  says 
Mansfield,  C.  J.,  in  giving  judgment  against  the  imderwriters, 
"  to  show  on  what  reasons  the  want  of  this  register  was  made 
a  ground  of  condemnation." 

3.  Want  of  731.  Thirdly,  it  has  been  laid  down  by  Lord  Ellenborough, 

^nte'ifl  oSy  0-^^^  full  consideration,  that  a  want  of  proper  documents 
*  ^®^^^,  shall  only  discharge  the  imderwriter  when  the  insurance  is 
ahipowner.      effected  for  the  shipowner,  and  not  for  the  owner  of  the 

goods. 
Cairathera  Thus  where,  from  an  omission  of  the  captain,  goods  insured 

for  a  voyage  from  this  country  to  a  foreign  port  were  not 
mentioned  in  the  ship's  manifest  as  required  by  Act  of  Parlia- 
ment, but  it  did  not  appear  that  the  loss  was  in  any  degree 

(b)  Price  v.  BeU  (1801),  1  East,      East,  364,  368. 
663.  (d)  LeChemmanti'.A]lnutt(1812), 

{e)   BeU  V.  Bromfield  (1812),   16      4  Taunt.  367. 
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owing  to  this  defect,  Lord  Ellenborough  held  the  under-    Sect.  781. 
writers  liable  on  the  ground   that  there  was  no  implied 
warranty,  on  the  part  of  the  owner  of  the  goods,  that  the  ship 
should  be  properly  documented  (e). 

Thus,  where  the  policy  was  "  on  goods  "  on  board  a  ship  Dawaon 
which  was  in  fact,  but  not  represented  to  be,  an  American,  ^'      ^' 
and  the  ship  being  captured  by  the  Spaniards  was  condemned 
on  the  express  groimd  of  her  not  being  properly  documented 
according  to  the  treaties  then  subsisting  between  Spain  and 
the  United  States,  Lord  Ellenborough  held  that  the  under- 
writers were  not  discharged  on  this  account  (/) ;  and  on  this  Confirmed 
case  being  mentioned  in  that  of  Bell  v.  Carstairs,  his  Lordship  Cantairs. 
supported  it  on  the  ground  that  it  was  the  case  of  an  insurance 
on  goods,  "  where  the  owner  of  the  goods  has  no  concern  in 
the  obtaining  of  the  proper  documents  with  which  the  vessel 
is  to  be  furnished  for  the  voyage  "  :  whereas  in  a  policy  on 
ship  '^  the  shipowner  is  bound  to  have  such  documents  as  are 
required  by  treaties  with  particular  nations  to  evince  his 
neutralily  in  respect  to  such  nations  "  (ff). 

Msurshall  {h)  and  Phillips  (i)  seem  to  consider  this  dis-  Remarks  on 
tinction  a  very  questionable  one,  upon  the  groimd  that  the  tion  to  the" 
assured  on  goods  might  as  well  contend  that  the  unsea-  S^j^^ie 
worthiness  of  the  ship  was  no  answer  to  his  claim  upon  the 
underwriter.     But  as,  accordiug  to  authorities  already  cited, 

{e)  Garrathers  v.  Gray  (1811),  3  {h)  1  Marshall,  Ins.  173,  n.  (a). 

Oiunp.  142 ;  8,  C,  (1812),  16  East,  See  also  the  remarks  of  Mansfield, 

35;  accord.  Hobhstr.Henning  (1864),  C.  J.,  in  Le  Cheminant  v.  Pearson 

17  C.  B.  N.  8.  791 ;  34  L.  J.  C.  P.  (1812).  4  Taunt.  379. 

117.    Ifthe  want  of  a  proper  document  (»)  Phillips,  Ins.  yoI.  i.  p.   344, 

was  not  the  ground  of  condemnation  2nd  ed.    In  the  3rd  edition  Phillips 

in  Cairuthers  r.  Graj,  even  the  ship-  appears  to  modify  his  objection,  as 

owner  would  not  have  been  prevented  stated  in  the  text,  and  admits  that, 

thereby    from    recoTering.      AntCf  as  regards  the  mere  shipper,  it  is 

BS.  728,  729.  going  far  enough  to  put  the  case 

(/)    Dawson   v,  Atty    (1806),    7  upon  the  ground  of  representation 

East,  366;   see  also  Garruthers  v.  and  concealment~i. «.,  to  make  it 

Gray  (1811),   3  Camp.   142;    S.  C,  the  shipper's  duty  to  disclose  want 

(1812),  16  East,  35.  of  documents,  &c.,  if  known  to  him 

(^)  In  Bell  V.  Carstairs  (1811),  14  and  not  to  the  underwriter.     1  Phil- 
East,  393.  Ups,  s.  746. 
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Of  oarrjing 
mmolated 
papers  aad 

dearanoes. 


Without 
leave  of  the 
underwriter. 


there  seem  good  groimds  for  holding  that  the  implied  con- 
dition that  the  ship  shall  be  properly  doomnented  stands  on  a 
wholly  different  footing  from  the  implied  warranty  of  sea- 
worthiness, these  objections,  which  proceed  upon  the 
assumption  of  a  complete  analogy  between  the  two  oases,  are 
not  entitled  to  much  weight.  The  distinction  taken  by  Lord 
Ellenborough  (and  since  adopted  by  the  Court  of  Common 
Pleas  (y) )  seems  to  rest  on  a  very  satisfactory  foundation, 
nor  does  there  appear  any  reason  why  the  implied  condition 
as  to  proofs  of  national  character  ought  to  be  more  widely 
extended. 

732.  Owing  to  the  unexampled  difficulties  thrown  in  the 
way  of  English  commerce  during  the  great  French  wars,  it 
became  necessary  to  carry  on  trade  with  the  Continent'by  the 
aid  of  simulated  papers :  yet  our  Courts  uniformly  held  that 
'  the  sentences  of  foreign  tribunals  of  prize,  expressly  pro- 
ceeding on  the  ground  of  the  ship's  carrying  simulated  papers, 
were  conclusive  to  discharge  the  underwriter  from  his  liability, 
except  where  there  was  an  express  leave  given  in  the  policy 
to  carry  them. 

•  Thus,  where  a  British  ship  sailed  from  London  for  the 
Baltic  and  was  condemned  in  a  Russian  Prize  Court  on  the 
ground  of  carrying  simulated  papers.  Lord  Ellenborough  and 
the  Court  of  King's  Bench  held  that,  as  the  policy  contained 
no  liberty  to  carry  such  papers,  the  assured  could  not  recover, 
although  it  was  notorious  that  the  trade  sought  to  be  pro- 
tected by  the  policy  could  not  be  carried  on  without  such* 
papers,  so  that  the  fact  of  having  them  on  board  actually 
tended  to  diminiBh  the  risk  (k)  :  and  the  decision  of  the  Court 
was  the  same  where  the  fact  of  carrying  such  simulated 


(J)  Hobbs  f.  HeDning,  tupra. 

(k)  Homeyerr.  La8hiDgrton(1812), 
16  East,  46;  (1811),  3  Camp.  86; 
see  also  8.  P.,  Fominr.  OsweU  (1813), 
3  Camp.  357 ;  1  M.  &  S.  393.  These 
cases  resolye  in  the  affiimatiTe  a 
point  left   open  hy  the  Ck>nrt  of 


Common  Fleas  in  Steel  v,  Lacj 
(1810),  3  Tannt.  286--yiz.,  whether 
it  is  necessary  to  have  permission  in 
the  policy  to  carry  simulated  papers, 
in  cases  where  it  is  notorious  that 
the  trade  cannot  be  carried  on  with- 
out them. 


Digitized  by 


Google 


CHAP,  IV.]      THAT  SHIP  SHALL  BE  PROPERLY  DOCUMENTED.  831 

papers  appeared  by  the  sentence  to  be  at  least  one  of  the    Sect.  782. 
efficient  causes  of  condemnation  (/). 

Of  course,  if  the  underwriters  have  agreed  to  the  insertion  AHter,  where 
on  the  face  of  the  policy  of  a  licence  to  carry  simulated  effect  is 
papers,  they  are  not  discharged  from  their  liability  by  a  ^'^•^^    • 
condemnation  which  proceeded  on  this  ground. 

Thus,  where  an  American  ship  having  sailed  from  London 
on  a  Baltic  risk  imder  a  policy  which  contained  an  express 
licence  "  to  carry  simulated  papers,"  was  subsequently  con- 
demned by  the  sentence  of  a  Danish  Prize  Court,  which 
although  it  recited  many  other  motives  of  condemnation,  yet 
proceeded  mainly  upon  the  groimd  of  the  ship's  having 
carried  simulated  papers.  Lord  Ellenborough  and  the  Court 
of  King's  Bench  held  that  the  imderwriters  were  not  dis- 
charged from  their  liability  (w). 

733.  Another  warranty  or  condition  implied  by  the  law  in  Legality 
the  policy  is  that  the  adventure  insured  shall  be  in  its  own  adventiipe. 
nature,  and  in  the  manner  and  means  by  which  it  is  pursued, 
in  accordance  with  law.  But  the  importance  of  the  subject, 
the  modifications  that  affect  it,  and  the  various  classes  of 
illegal  acts  that  require  consideration,  make  it  desirable  to 
treat  of  the  whole  subject  of  illegality  in  a  separate  chapter. 

(I)   Oswell   V,    Tigne    (1812),   15  (m)  Bell  r.   Bromfield  (1812),  15 

East,  70.  East,  364. 
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Division  of 
the  subject. 


734.  No  species  of  property  or  interest  at  risk  on  a  sea  ven- 
ture can  be  the  subject  of  a  valid  contract  of  marine  insurance, 
if  the  course  of  trade,  or  the  voyage,  in  the  prosecution  of 
which  it  is  so  exposed  to  risk,  be  in  contravention  either  of 
the  laws  or  the  war  policy  of  the  country  of  the  insurer.  We 
shall  treat  of  these  several  kinds  of  illegal  risks  in  their  order, 
after  having  first  stated  generally  how  the  illegality  of  the 
risk  affects  the  rights  and  liabilities  of  the  parties  to  the 
policy. 

There  is  a  third  class  of  illegal  risks,  however,  in  respect 
of  which  this  term  "  illegality  "  is  used  in  a  very  modified 
signification.  In  these  cases  this  term  denominates  such  a 
contravention  of  international  law  in  respect  of  other  parties 
as  entitles  them  legally  to  take  and  confiscate  the  property 
embarked  in  the  adventure.  At  the  same  time,  this  right  in 
these  others  is  not  incompatible  with  the  existence  of  a  right 
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in  the  adventurers,  under  a  different  law,  to  pursue  the  adven-  Sect.  734. 
ture  on  which  they  were  engaged  when  their  property  was 
confiscated.  These  are  the  conflicting  rights  of  peace  and  war 
in  presence  of  each  other :  the  neutral,  in  virtue  of  the  former, 
being  justified  in  prosecuting  the  objects  of  commercial  enter- 
prise ;  the  belligerent,  in  enforcing  the  latter,  if  such  commer- 
cial pursuitsare  in  effect  an  intervention  in  subsisting  war.  A 
policy  on  such  an  adventure  is  not  necessarily  invalid,  pro- 
vided the  underwriter  was  informed  of  the  aggravated  nature 
of  the  risk  which  he  was  assuming,  and  that  it  was  not 
assumed  in  contravention  of  the  war  policy  of  his  own 
Government. 

"We  shall  advert  to  this  modified  view  of  illegality  before 
the  dose  of  the  chapter ;  meanwhile  we  proceed  to  consider 
illegality  in  its  proper  signification  and  in  its  effect  upon  th^ 
contract  of  marine  insurance. 

736.  "  Where  a  voyage  is  illegal,"  says  Tindal,  C.  J.,  "  an  General 
insurance  upon  it  is  invalid ;  for  it  would  be  singular  if,  the  t^^mem^tr 
original  contract  being  invalid  and  incapable  to  be  enforced,  ^*  ^®  J^ 
a  collateral  contract  founded  upon  it  could  be  enforced  "  (a),  the  poUoy. 
Such  is  the  rule   and   the   reason  for  it.       The  following 
decided  points  will  show  within  what  limitations  the  rule 
applies. 

If   the  voyage  be  an  integral  and  entire  voyage  imder  iiiegalitjas 
charter-party  or  otherwise,  any  illegality  at  the  commence-  J^^i,^ 
ment  or  in  the  course  of  it  will  make  the  whole  illegal ;  so  Tf^^fL^ 


that  the  assured  cannot  recover  on  a  policy  effected  to  protect  the  under- 
any  part  of  it,  although  there  may  have  been  no  illegality  in 
the  part  of  the  voyage  so  insured  (6).    Thus,  if  a  ship  be 


(a)  Bedmond  r.  Smith  (1844),  7  H.  Story,  J. ,  and  Phillips  (see  1  Phillips, 

&  Or.  457,  474.  s.  231),  who  consider  that  it  is  *  'difft- 

{b)  Admitted  by  Lord  Kenyon  in  cult  in  pointof  principle  to  distinguish 

Wilson  r.  Manyatt  (1798)^8  T.  R.  ^  ^^^     ^  ^  ^^^^  ^^ 

46,  and  expressly  mled  by  him  at  . 

N.P.inBirdr.Pigon(1800),2  8elw.  *^t  >^  »  P"0'  P*^  of  the  same 

N.  P.  932,  13th  ed.    This  statement  voyag©>  when  the  policy  covers  only 

ol  the  law  has  been  criticized  by  the  part  which  is  legal." 

3h2 
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^ect.  735.  chartered  for  one  entire  Toyage  "  from  London  to  Madeira 
and  thence  to  the  East  Indies,"  and  a  policy  be  effected  on 
ship  only  "  from  Madeira  to  the  East  Indies,"  then,  if  the 
ship  have  been  engaged  in  smuggling  or  any  other  illegal  act 
between  London  and  Madeira,  this  will  prevent  the  ieussured 
from  recovering  on  the  policy  "  from  Madeira  to  the  East 
Indies,"  although  there  may  have  been  no  illegality  in  this 
latter  stage  of  the  voyage. 

Query,  where      736.  An  attempt  was  made  on  one  occasion  to  carry  this 
oono^of       principle  still  further,  and  it  was  contended  that  if  an  entire 
B^M  sepa-     "^oy^g®  under  a  charter-party  consist  of  two  distinct  stages 
rately  insured,  separately  insured,  an  illegality  on  the  latter  stage  of  the 
voyage  will  vitiate  a  policy  on  the  former,  although  in  itself 
quite  free  from  the  taint  of  illegality :  e.^.,  supposing  a  ship 
to  be  chartered  for  a  voyage  out  and  home,  as  from  A.  to  B., 
and  back  again  to  A.,  and  two  separate  policies  to  be  effected, 
one  on  the  outward  and  another  on  the  homeward  passage ; 
it  was  urged  that  although  there  might  be  no  illegality  on 
the  outward  passage,  yet  the  policy  thereon  would  be  vitiated 
by  a  subsequent  illegality  on  the  homeward  passage.     The 
Court  gave  no  express  decision  on  the  point,  but  the  inclina- 
tion of  their  opinion  seemed  decidedly  unfavourable  to  the 
doctrine  thus  advanced  (c), 
A  oontiiigent       At  all  events  where,  as  in  the  case  before  them,  the  loss 
the  home-       had  Occurred  before  the  commencement  of  the  risk  under  the 
^  not"*^  homeward  policy,  so  that  no  illegality  had,  in  fact,  taken 
^*^*^^®       place  on  the  homeward  passage,  and  there  was  nothing  to 
policy.  show  that  the  master  might  not  before   sailing  on  it  have 

taken  steps  for  performing  such  passage  with  all  due  legal 
requisites,  they  held  that  there  was  no  pretence  for  saying 
that  such  contemplated,  or  rather  contingent,  illegality  on  the 

(o)   SeweU  r.  Royal   Exch.  Ass.  <«rf.  868),  and  Sir  J.  Mansfield,  in 
Co.  (1813),  4  Taunt.  866.   Gihhs,  J.,         .^     judgment,  shows  clearly  the 

at  the  trial,  seems  to  have  been  dear  »       °  •  -» 

tbat  the  homeward  Toyage  would  not  *»*"  "*  ^  "P^**"  to  be  the  same 

contaminate  the  outward  voyage  (see  tray.     {Ibid.  S6i.) 
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homeward  passage  could  vitiate  the  policy  on  the   outward    Sect.  786. 


737.  Of  course,  if  the  voyage  of  the  ship  is  not  thus  Where  the 
integral  and  entire,  but  the  case  is  one  in  which  either  several  distinct  the 
distinct  voyages  of  the  ship  are  insured  in  several  distinct  ^2^be^ 
policies,  or,  out  of  several  distinct  voyages  of  the  ship,  only  ^?J^^2**^ 
one  is  insured  in  the  policy  on  which  the  action  is  brought, 

an  illegality  on  any  such  other  voyages  cannot  possibly  affect 
the  claims  of  the  assured.  The  only  question  is,  was  there 
any  illegality  in  the  course  of  the  very  voyage  insured  in  the 
policy? 

Thus,  where  it  appeared  that  an  American  ship  had  sailed  Bird  r. 
from  London  to  Canton,  and  thence  back  to  Europe,  but  it  -^PP^***^ 
was  distinctly  found  that  the  voyage  from  London  to  Canton 
and  that  from  Canton  to  Europe  were  two  distinct  voyages, 
it  was  held  that  an  illegality  committed  in  the  course  of  the 
ship's  voyage  between  London  and  Canton  could  not  possibly 
affect  a  policy  intended  to  protect  the  voyage  from  Cantoa  to 
Europe  (e), 

738.  Li  case  of  a  policy  on  a  ship  ^^  at  and  from,"  if  there  If  the  polioj 
be  any  illegality  in  the  risk  while  the  ship  is  at  the  place,  from"  an 
ihat  will  vitiate  the  policy  though  the  illegality  may  cease  ^^^  ** 
before  the  ship  sails.  vitiate§  the 

Thus,  where  a  policy  was  effected  on  an  American  ship 
*'  at  and  from  Canton  to  Hamburg,"  and  it  appeared  that 
the  ship  on  arriving  at  Canton,  and  for  a  short  time  while  she 
lay  in  harbour  there  (consequently  after  the  inception  of  the 
risk  on  ship  imder  this  policy),  had  on  board  an  illegal  cargo, 
which  she  had  taken  in  at  Bombay  for  sale  at  Canton,  in  the 
course  of  a  separate  and  distinct  voyage :  this  was  held  to 
vitiate  the  policy  on  the  ship,  though  she  disposed  of  all  her 
illegal  cargo  at  Canton,  and  sailed  thence  for  Hambiu^  with 


(i)  Sewell  V.  Rojal  Exoh.  Am.      an  action  on  a  charter-party. 
Co.  (1813),  4  Tanntv  865.  See  Wangh  (e)  Bird  v.  Appleton  (1800),  8  T.  R. 

r.  Morris  (1873),  L.  R.  8  Q.  B.  202,      562. 
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Sect.  738.    another  (/).     The  principle  is,  that  "an  illegal  cargo  on 

board  but  for  an  hour  after  a  policy  attaches  will  avoid  that 

policy  and  discharge  the  underwriters  from  all  subsequent 

UabiKty"(/7). 

Policy  not  In  the  same  case  a  policy  was  efiPected  for  the  same  voyage, 

void     DGC&UfiO 

on  cargo  *.^.>  "  at  and  from  Canton  to  Hamburg,"  on  goods  which 
theproceeds  ^®^®  purchased  at  Canton  for  the  homeward  voyage  partly 
of  an  illegal  ^Jth  the  proceeds  of  the  illegal  cargo,  and  none  of  which 
were,  consequently,  shipped  on  board  till  the  whole  of  the 
illegal  cargo  was  unloaded :  this  policy  the  Court  held  to  be 
good ;  the  risk  on  the  goods  under  it  did  not  attach  till  they 
were  loaded  on  board,  when  all  illegality  was  at  an  end  by 
the  prior  discharge  of  the  illegal  cargo.  "The  voyage 
homeward  from  Canton,"  says  Lord  Kenyon,  "  being  found 
to  be  a  separate  and  distinct  voyage  from  that  to  Canton,  the 
homeward  voyage  cannot  be  afiPected  by  the  former  outward 
voyage  "(A). 

With  regard  to  the  objection  that  the  risk  on  the  goods 
was  illegal,  because  they  had  been  purchased  with  the  pro- 
ceeds of  an  illegal  cai'go  taken  on  board  in  the  course  of  a 
separate  adventure.  Lord  Kenyon  and  the  rest  of  the  Court 
wholly  refused  to  entertain  it.  "  In  such  a  case  as  the  pre- 
sent," says  Lawrence,  J.,  "  we  cannot  inquire  into  the  means 
by  which  the  merchant  gains  the  money  that  is  afterwards 
laid  out  in  the  purchase  of  goods  "  (*). 

Eeanltof  739.  The  positions,  therefore,  derivable  from  the  cases 

appear  to  be;  1.  That  any  illegality  in  the  prior  stages  or 
at  the  outset  of  an  integral  voyage  vitiates  a  policy,  though 
effected  only  to  protect  some  later  stage  of  it  on  which  there 
is  no  illegality.  2.  That  an  illegality  in  any  part  of  an 
entire  risk,  or  voyage  insured,  vitiates  the  insurance  as  to  the 
whole  of  it.     3.  That  the  illegality  of  a  wholly  distinct  and 

(/)  Bird   V.   Appleton  (1800),  8  (A)  Birdt>.Appleton(1800),8T.R. 

T. R.  662.  ^^^• 

(,)  1  MarshaU,  Ins.  68.  ,,«  Bird  ..  Appleton  (1800),  8  T.  R. 
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separate  voyage  can  have  n6  effect  on  the  voyage  described  in    Sect.  739. 
the  policy. 

740.  Where  the  policy  is  thus  avoided  in  consequence  of  Generally  no 
the  illegality  of  the  risk,  the  underwriter  is  entirely  dis-  ^^J^im. 
charged  from  all  liability,  and  this,  although  he  himself  was 
aware  of  the  illegal  nature  of  the  advwiture  {J),  Nor  is  the 
assured  (even  though  a  foreigner)  entitled  to  any  return  of 
premium  (k)^  except  under  very  special  circumstances,  from 
which  the  Court  may  fairly  infer  that  at  the  time  of  making 
the  policy  he  was  not,  nor,  in  fact,  could  have  been  aware  of 
the  real  nature  of  the  transaction  (/).  And  the  circumstances 
must  be  very  special  to  induce  the  Court  to  depart  from  the 
general  rule  based  on  the  broad  and  intelligible  principle,  that 
where  the  contract  is  founded  on  a  consideration  clearly  illegal, 
neither  party  shall  be  allowed  a  locus  standi  so  as  to  receive 
any  assistance  in  a  Court  of  Justice  (m). 

In  further  application  of  this  principle  the  Courts  have  also  UndOTwritep 

determined  that,  where  the  premiums  have  not  been  paid,  the  IS^^riak 

underwriter  cannot  sue  the  broker  for  them  in  cases  where  the  S!?^!?i!^® 

tor  pfemmini, 

poUcy,  for  effecting  which  they  are  claimed,  is  in  its  language 
large  enough  to  comprise  an.  iUegal  adventure,  and  was  in- 
tended by  the  assured  to  be  applied  thereto  («). 

In  the  ease  last  cited,  in  reference  to  a  point  that  had  been 
made  in  the  argument,  viz.,  that  consistently  with  the  words 
of  the  policy  the  adventure  might  have  been  legal,  and  the 
imderwriter  had  no  means  of  knowing  that  it  was  not.  Lord 
Ellenborough  said :  ^'  The  policies  being  large  enough  to  cover 
an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 

{J)  Bynkenhoek,  1  Qnsest.  Jnrifl  Return  of  Premium. 

Public,  lib.  i.  c.  21.  Rooous  (No.  21)  (Q  Oom  r.  Bruoe  (1810),  12  East, 

mistakenly   advanced   the   opposite  225 ;  Hentig  v.  Staniforth  (1816),  6 

doctrine.   See  Lord  Mansfield's  judg-  M .  &  S.  122  ;  see  posty  Chapter  on 

ment  in  Holman  v,  Johnson  (1775),  Return  of  Premium. 

1  Cowp.  343.  (m)   Per   Lord    Ellenborough   in 

(k)  Vandyck  r.  Hewitt  (1800),  1  Palyart  v,  Leokie  (1817),  6  M.  &  S. 

East,  96 ;  Lubbock  #.  Potts  (1806),  7  293. 

£ast»  449 ;  Palyart  v.  Leckie  (1817),  (n)  Jenkins  v.  Power  (1817),  6  M. 

6  H.  &  S.  290 ;  see  pat,  Chapter  on  &  S.  282. 
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Sect.  740. 


Principles  on 
which  these 
decisions 
depend. 


intended  to  be  covered  by  them,  if  the  plaintiff  (the  under- 
writer) really  meant  to  protect  that  adventure,  his  subscription 
was  illegal,  and  consequently  his  present  demand,  being 
grounded  on  an  illegal  consideration,  cannot  be  sustained. 
If  he  did  not  mean  to  protect  that  adventure,  but  supposed 
that  some  other  lawful  adventure  was  intended  by  the  assured, 
then  admitting  the  subscription  to  have  been  an  innocent  act 
on  his  part,  there  will  be  no  consideration  at  all  to  support 
his  present  demand"  (o). 

The  principles  on  which  the  foregoing  decisions  depend  are 
— 1.  That  no  Court  of  Justice  can  interpose  to  assist  either 
of  the  parties  to  an  illegal  contract ;  2.  That  in  pari  delicto 
potior  est  conditio  possidentis. 


Voyages  741.  The  most  extensive  branch  of  illegal  traffic  is  that 

illegal  by  the  ....  . 

revenue  laws:  which  is  prohibited  by  the  revenue  laws  of  the  state ;  in  other 
smnggling.      ^^^^  ^^^  smuggling  trade. 

It  is  a  clear  and  settled  principle,  that  an  insurance  on  pro- 
perty intended  to  be  employed  in  carrying  on  trading  adven- 
tures contrary  to  the  revenue  laws  of  the  state  where  the  con- 
tract is  to  be  performed,  or  is  sought  to  be  enforced,  is  void. 
No  Court,  consistently  with  its  duty,  can  lend  its  aid  to  carry 
into  execution  a  contract  which  involves  a  violation  of  the 
laws  that  Court  is  bound  to  administer  (p).  All  insurances, 
therefore,  made  or  sought  to  be  enforced  in  this  country  on 
goods,  the  exportation  or  importation  of  which  is  prohibited 
by  the  revenue  laws  of  the  United  Kingdom,  are  unenforce- 
able on  the  principle  just  laid  down  (q). 

Bnt  this  742.  The  same  respect  has  not  been  required  by  our  Courts 

n^^Stion'    to  be  paid  to  the  revenue  laws  of  foreign  states.     It  was  long 
Uws^'^^       ago  declared  by  Lord  Mansfield,  and  has  never  since  been 


(o)  Per  Lord  Ellenborough  in  Jen- 
kins i>.  Power  (1817),  6  M.  &  S.  289. 

{p)  Postf  s.  744 ;  1  Emerigon, 
c.  Tii. ;  s.  5,  p.  215 ;  3  Kent,  Com.  262. 

(q)  The  importation  and  exporta- 
tion of   goods  into  and   from  the 


United  Kingdom  are  chieflj  regu- 
lated hy  the  Oostoms  Laws  Consoli- 
dation Act,  1876  (39  &  40  Viot.  c.  36), 
which  has,  however,  been  greatlj 
modified  b^  a  large  number  of  later 
Acts, 
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doubted,  to  be  the  clear  rule  of  English  law,  that  this  country    Sect.  742, 


"  pays  no  attention  to  the  revenue  laws  of  another  state,"  foreign 
and,  therefore,  that  no  insurances  can  be  void  merely  because 
effected  on  property  embarked  in  enterprises  which  those 
laws  would  prohibit  (r).  So  far  has  this  principle  been 
carried  in  English  law,  that  Lord  Mansfield  in  one  case  held 
that  an  insurance  on  an  adventure,  in  which  it  was  manifestly 
and  avowedly  intended  to  defraud  the  revenue  of  a  foreign 
state,  was  not  illegal,  though  fictitious  papers  were  fabricated 
for  the  purpose  of  carrying  out  the  fraud  («). 

The  legislature  itself  appears  to  have  sanctioned  the  same 
principle  by  permitting  the  practice  of  insuring  "  without 
further  proof  of  interest  than  the  policy,"  to  continue  in  force 
for  the  purpose  of  facilitating  the  smuggling  trade  in  bullion 
with  the  colonies  of  Spain  and  Portugal ;  and  this  by  a  clause 
of  the  very  Act  which  abolished  the  practice  for  almost  all 
other  purposes  as  impolitic  and  immoral  (f). 

748.  Grave  questions  have  been   raised  by  many    able  Foreign 
writers  as  to  the  morality  and  justice  of  this  rule  of  law.    In  JS  moniHty 
France,  Valin  (m),   Emerigon  (x),  and  Pardessus  (y)  admit  o**^®™!®- 


(r)  Leyer  V.  Fletcher  (1780),  1  Park, 
Ins.  506 ;  see  also  Planch^  v.  Fletcher 
(1779),  iDoQgl.  251.  Amould  stated 
in  the  text  that  Lord  Mansfield  ruled 
in  LoTer  r.  Fletcher  that  an  insurance 
was  valid  '*  where  the  trade  insured 
was  carried  oo,  not  only  in  fraud  of 
the  rerenue  laws  of  a  foreign  state, 
but  even  against  the  express  condi- 
tions of  a  treaty  to  which  G-reat 
Britain  and  the  foreign  state  were 
partiee."  This  is  certainly  stated  in 
Park*s  report  t>f  Lord  Mansfield's 
judgment,  the  words  being  "  every 
trading  with  the  subjects  of  Spain  is 
illicit  by  the  Treaty  of  Paris."  Mr. 
Maolachlan  says,  in  a  long  note 
(Amould,  6th  ed.  vol.  ii.  p.  693), 
that  there  is  no  such  condition  in  the 
Treaty  of  Paris  of  1763,  and  he  sug- 
gests a   different   interpretation  of 


Lord  Mansfield's  judgment,  which 
as  reported  is  by  no  means  dear. 
As,  however,  Amould  questions  the 
soundness  of  Lord  Mansfield's  deci- 
sion as  he  understood  it  (see  2nd  ed. 
p.  743,  n.  {t) ),  and  as  it  is  contrary 
to  the  later  decisions  that  treaties  are 
part  of  the  law  of  the  states  who  are 
parties  to  them  (see  past,  s.  745),  the 
editors  do  not  think  it  necessary  to 
reprint  Mr.  Maolachlan's  note. 

(«)  Planch6  V.  Fletcher  (1779),  1 
Dougl.  251. 

(t)  The  clause  is  the  third  section 
of  the  19  Oteo.  2,  c.  37. 

(m)  2  Valin,  Comment,  on  Ordon- 
nanoe  de  la  Marine,  tit.  vi.  art.  49. 

(x)  1  Emerigon,  c.  viii.  s.  5,  p.  216. 

(y)  3  Pardessus,  Droit  Com.  art. 
772. 
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Sect.  743. 


The  under- 
writer most 
be  informed 
of  the  risk. 


Effect  of  lex 
loei  contractus. 


such  insuranoes  to  be  valid,  but  ground  their  validity  chiefly 
on  the  concurrent  usage  of  all  commercial  nations.  Pothier, 
on  abstract  principles  of  morality,  vehemently  condemns  the 
practice  (2),  and  his  views  have  been  ably  supported  by 
Marshall  in  this  country  (a),  and  on  the  other  side  of  the 
Atlantic  by  Chancellor  Kent  (6)  and  Story,  J.  (c).  The 
reasonings,  however,  adduced  by  these  eminent  persons 
against  the  rule  as  established  in  this  country  by  Lord  Mans- 
field, and  universally  acted  on  in  practice,  did  not  appear  to 
Amould  to  be  convincing  {cf)» 

744.  The  ship  or  the  goods  thus  engaged  in  the  foreign 
smuggling  trade  are  of  course  liable  to  seizure  and  confisca- 
tion by  the  foreign  government.  This  liability  materially 
increases  the  risk  of  the  adventure,  and  ought,  therefore,  on 
the  plainest  principles  of  equity,  to  be  disclosed  to  the  imder- 
writer  at  the  time  of  effecting  the  insurance.  Hence  the  rule 
is  well  established  that  the  assured  cannot  recover  on  policies 
effected  for  the  purpose  of  protecting  a  trade  prohibited  by 
foreign  revenue  laws,  unless  the  underwriter  were  fully  in- 
formed of  the  nature  of  the  risk  (e). 

Pardessus  has  raised  the  question  whether,  if  the  contract 
of  insurance  were  made  in  the  country  whose  revenue  laws 
are  violated  by  the  traffic  it  is  effected  to  protect,  such  contract 
can  nevertheless  be  enforced  in  the  country  of  the  assured : 
he  is  clearly  of  opinion  that  it  might  (/) .  No  such  general  rule 
can  be  said  to  exist  in  this  coimtry.  Pritnd  faciei  according 
to  English  law,  a  contract  is  governed  by  the  law  of  the 


{z)  Trait6  d* Assurance,  No.  58. 

(a)  1  Marshall,  Ins.  55. 

[b)  3  Kent,  Com.  263—265. 

[c)  Story,  Conflict  of  Laws,  s.  256, 
and  on  Agencj,  ss.  195  ^  seq, 

(d)  2nd  ed.  vol.  ii.  p.  744,  citing 
Lampredi,  Del  Commercio  dei  Neu- 
trali,  Pt.  i.  s.  1,  cited  in  Azuni, 
Diritto  Marittimo  dell*  Enropa,  Pt.  ii. 
o.  2,  art.  i.  vol.  ii.  p.  47 — 50;  1 
Emerigpon,  c.  vii.  s.  5,  p.  216 ;  and 
Pardessus,  Droit  Com.  tom.  3,  No. 


772,  and  tom.  6,  No.  1492. 

(e)  Emerig^,  in  the  opinion  with 
which  he  favoured  Valin  upon  this 
question,  and  which  is  inserted  in 
that  writer's  commentary  on  the  Ord . 
de  la  Marine  (2  Valin,  tit.  vi.  art.  49), 
gives  the  authorities  by  which  this 
rule  is  established.  See  also  Fraois 
f.  Sea  Ins.  Co.  (1898),  3  Com.  Cas. 
229,  infra, 

(/)  6  Pardessus,  Droit  Com.  ait. 
1492. 
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country  where  it  is  made ;  but  if  it  is  to  be  performed  in   Sect.  744; 
another  country,  the  parties  wUl  be  deemed  to  have  intended 
it  to  be  governed  by  the  law  of  the  latter  country  {g). 

The  question  whether  an  insurance  illegal  by  the  law  of  a  Prohibition 
foreign  state  ib  void  in  this  country  was  raised,  but  not  deter-  f^ign  ui^. 
mined,  in  a  recent  case.  The  policy  was  on  arms  on  a  voyage 
to  Persia,  and  by  Persian  law  their  importation  was  for- 
bidden. It  was,  however,  proved  that  this  law  had  never 
been  enforced,  and  that  arms  had  invariably  been  allowed  to 
be  imported  into  Persia  on  payment  of  duty ;  and  Bigham,  J., 
held  that  under  the  law  of  Persia,  as  it  was  in  fact  adminis- 
tered, the  adventure  was  not  illegal  (/i). 

746.  As  all  traffic  and  all  voyages  carried  on  in  contraven-  illegality 
tion  of  the  Acts  passed  for  regulating  the  trade  and  navigation  ^a^yigif, 
of  the  United  Empire  are  illegal,  it  follows,  on  the  same  *^^  ^^*- 
principles,  that  all  insurances  intended  for  their  protection  are 
void.     Of  these  Acts  the  most  celebrated  were  the  Navigation 
Laws,  now  repealed.    The  principal  Act  in  force  for  regu- 
lating the  navigation  of  the  United  Kingdom  is  the  Mer- 
chant Shipping  Act,  1894  (57  &  68  Vict.  c.  60),  by  which 
the  previous  Merchant  Shipping  Acts  were  repealed  and  con- 
solidated.   Beference  may  also  be  made  under  this  head  to 
the  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36), 
as  amended  by  a  number  of  later  Acts,  and  to  the  Pacific 
Islanders  Protection  Acts,  1872  &  1875  (35  &  36  Vict.  c.  19 ; 
38  &  39  Vict.  c.  61). 

When,  however,  the  adventure  is  not  itself  unlawful,  the 
fact  that  in  the  performance  of  the  voyage  a  law  relative  to 
navigation  is  contravened  does  not  make  the  insurance  void, 
unless  the  assured  was  aware  of  the  illegality  at  the  time 
when  the  insurance  was  made,  or  was  himself  a  party  to  the 
illegality  (t).    Mere  knowledge  on  the  part  of  the  assured 

is)  See  Ghatensj  r.  Brazilian  Sab-  (A)  Fraois  v.  Sea  Ins.  Co.  (1898), 

Telegraph  Co.,  [1891]  I  Q.  B.      3  Com.  Cae.  229. 


79;  Bioey,  Conflict  of  Laws,  669—  (i)  Farmers.  Legg(1797),  7T.R. 

671.  186 ;  Caretairs  v,  Allnutt  (1813),  3 
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Sect.  745.  that  there  Is  some  illegaUty  in  the  performance  of  the  voyage 
does  not  make  him  a  party  to  the  illegality,  when  he  has  no 
control  over  the  navigation  of  the  ship  (t). 

This  principle  applies  when  the  innocent  assured  is  the 
owner  of  the  ship,  as  well  as  when  the  insurance  is  made  for 
other  parties  (A*),  and  an  authority  from  the  owner  to  the 
master  of  the  ship  to  do  an  illegal  act  will  not  be  implied 
from  the  general  powers  of  the  latter.  Thus,  where  the 
master  of  a  ship,  bound  on  a  voyage  from  British  North 
America  to  England,  after  the  1st  of  September,  loaded  part 
of  a  timber  cargo  on  deck  contrary  to  the  provisions  of  the 
Customs  Consolidation  Act,  1853  (16  &  17  Vict.  o.  107),  and 
sailed  without  the  certificate  required  by  that  statute,  the 
Exchequer  Chamber  held  that  the  owner  could  recover  on  a 
policy  on  the  freight  of  the  voyage,  though  the  master  had  a 
general  authority  to  stow  the  cargo  (/). 

Even  where  the  consequence  of  an  illegality  in  the  per- 
formance of  the  voyage  was  the  condemnation  of  the  ship 
for  a  breach  of  the  Pacific  Islanders  Protection  Act,  1872 
(35  &  36  Vict.  0.  19),  it  was  held  that  an  insurance  by  the 
innocent  shipowner  was  not  void,  and  that  he  oould  recover 
as  for  a  loss  by  barratry  (m). 

Treaties  of  746.  Besides  the  Acts  of   trade  and  navigation  already 

part  ot  the      referred  to,  our  commercial  intercourse  with  different  states 

if^of  the       -g  ujaiuiy  regulated  by  commercial  treaties,  which  have  at 

different  times  been  entered  into  between  our  own  country 

and  the  principal  maritime  states  of  Europe  and  America. 

"  Every  treaty,"  says  Lord  Stowell,  "  is  part  of  the  private 
law  of  each  of  the  countries  which  are  parties  to  it,  and  is  as 

Camp.  497;  Metcalfe  i;.  Parry  (1814),  L.  J.  0.  P.  117;  Law  r.  Holling- 

4Camp.  125;  Cunard V.Hyde (1858),  worth  (1797),  7  T.  R.   160,  is  not 

E.  B.  &  E.  670 ;  27  L.  J.  Q.  B.  408 ;  oonsistent  with  the  later  deoiaions ; 

Girnard  v.  Hyde  (1859),  2  E.  &  E.  1 ;  see  ante,  ss.  703,  704. 
29  L.  J.  Q.  B.  6  ;  Dudgeon  v.  Pern-  (i)  Cimard  v.  Hyde  (1858),  supra, 

broke  (1874),  L.  B.  9  Q.  B.  581 ;  \k)  Dudgeon  v.  Pembroke,  supra. 

Wilson  r.  Bankin  (1865),  L.  R.  1  (0  Wilson  v,  Rankin,  tupra, 

Q.  B.  162.    See  also  Hobbe  v.  Hen-  (m)  Australasian  Ins.  Go.  r.  Jack- 

ning  (1865),  17  C.  B.  N.  S.  791 ;  34  son  (1876),  83  L.  T.  N.  S.  286. 
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binding  on  the  subjects  of  each  as  any  part  of  their  own  Sect.  746. 
municipal  laws"  (n).  Consequently,  all  insurances  on  ships 
or  goods,  navigated  or  conveyed  contrary  to  the  provisions  of 
any  commercial  treaty  subsisting  between  our  own  country 
and  any  foreign  state,  are  inoperative  and  void,  on  the  same 
principle  as  those  effected  on  trading  adventures  which  con- 
travene the  positive  prohibitions  of  our  own  statutes  (o). 

747.  It  is  where  the  Acts  of  Parliament  or  treaty  regula-  Enaotments 
tions  form  part  of  the  general  commercial  policy  of   the  pnrpoeedo 
empire  that  a  violation  of  their  provisions  renders  illegal  the  ^*,^^, 
traffic  or  voyage,  and  avoids  the  insurances  which  are  carried 

on  or  effected  in  contravention  of  their  terms.  The  same 
consequences,  it  has  been  held,  do  not  necessarily  follow  from 
the  violation  of  Acts  of  Parliament,  which,  though  connected 
with  the  trade  and  navigation  of  the  coimtry,  are  yet  passed 
for  a  collateral  purpose.  Thus  the  want  of  a  written  agree- 
ment with  the  crew,  in  the  form  and  of  the  contents  required  by 
the  Merchant  Seamen's  Act  (5  &  6  Will.  4,  c.  19),  was  held 
not  to  render  a  voyage  illegal,  and  consequently  an  insurance 
thereon  void  (jt)),  nor  the  ship  unseaworthy  {q). 

748.  During  the  great  maritime  wars  arising  out  of  the  illegality 
French  revolution  our  government  passed  two  Acts,  one  in  c^^?J^ct«. 
1797  (r)  and  a  second,  re-enacting  the  former,  on  the  renewal 

of  the  war,  in  1802  («),  with  a  view  of  compelling  all  ships 
not  expressly  excepted  in  the  Act  to  sail  with  convoy,  it 
having  been  f oimd  that,  owing  to  their  neglect  to  do  so,  our 
trade  and  shipping  had  suffered  to  a  very  considerable  extent. 
These  Acts,  having  been  only  passed  to  continue  in  force 
during  the  hostilities  then  existing,  expired,  the  first  on  the 
ratification  of  the  peace  of  Amiens,  and  the  second  on  the 


(n)  In  the  case  of  The  Eenrom  {p)  Bedmond  v.  Smith  (1S44),  7 

(1799),  2  C.  Bob.  1,  6.  M.  &  Or.  467. 

.    (o)  See  Wilflon  v,  Marryatt  (1798),  (q)  Per  Tindal,  C.  J.,  7  M.  &  Gr. 

S  T.  R.  31 ;  S,  C,  in  the  Ex.  Ch.  474,  476. 

(1799),  1  B.  &  P.  430;  and  Bird  r.  (r)  38  Geo.  3,  c.  76. 

Appleton  (1800),  8  T*  B.  662.  («)  43  Geo.  3,  o.  67. 
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under  otber 

oooasional 

statutes. 


Johnflon  v. 
Button. 


Sect.  748.  termmation  of  the  war  in  1814.  Sections  3  and  4  of  the 
earlier  Act  imposed  penalties  for  infringements,  and  expressly 
provided  that  in  such  case  the  insurance  should  be  void  and 
the  premium  not  recoverable  back. 

749.  Even  in  the  absence  of  a  provision  specially  avoiding 
the  insurance,  a  policy  on  any  subject  for  a  voyage  or  trading, 
contravening  the  terms  of  occasional  Acts  of  Parliament,  is 
void. 

Thus,  where  during  the  first  American  war  an  Act  was 
passed  expressly  prohibiting  all  trading  with  the  province  of 
New  York  except  in  provisions  for  the  use  of  the  British 
forces,  and  then  only  provided  a  licence  were  produced 
authorizing  their  export,  an  insurance  eflFected  on  unlicensed 
goods  on  board  a  British  ship,  intended  for  the  New  York 
market,  was  held  illegal  and  void  under  this  statute,  although 
the  commander  of  the  forces  had  by  proclamation  (im- 
authorized,  however,  by  the  statute)  allowed  the  entry  into 
New  York  of  such  unlicensed  goods  {t). 

Where,  during  the  French  war,  an  Act  had  been  passed 
empowering  his  Majesty  to  prohibit  the  exportation  of  all 
naval  stores  without  a  licence,  and  an  Order  of  Council  was 
accordingly  made,  in  which  such  exportation  was  prohibited 
under  penalty  of  forfeiting  the  goods  themselves  and  treble 
their  value ;  it  was  held  that  a  policy  eflfected  "  on  goods  to 
be  thereafter  specified  "  for  an  outward  voyage  was  rendered 
wholly  void  by  the  assured  including  in  the  specification 
afterwards  made  up  by  him  some  goods,  the  exportation  of 
which  was  prohibited  by  this  Order  in  Coimcil,  he  having 
obtained  no  licence  authorizing  their  exportation  («). 

Lord  Ellenborough  in  this  case  declared  that,  although  the 
prohibited  goods  formed  an  exceedingly  small  portion  of  the 


Parkin  v, 
Dick. 


(0  Johnston  r.  Sutton  (1779),  1 
Dougl.  264.  The  Act  was  16  Geo.  3, 
o.  6  (1776). 

(tt)  Parkin  v.  Dick  (1809),  2  Camp. 
221 ;  ^.  C.  11  East,  602.  Contrast 
Hagedom  r.  Bazett.(1813),  2  M.  & 


S.  100,  where,  although  goods  were 
included  in  one  policy,  jet  as  they  in 
fact  belonged  to  different  owners, 
only  one  of  whom  was  an  enemy,  the 
insurance  was  held  to  be  valid  except 
as  to  the  enemy's  parcel. 
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whole  venture,  yet,  as  the  whole  was  sought  to  be  covered  by    Sect.  749. 
one  entire  oontract  of  insuranoe,  suoh  contract  was  entirely 
vitiated.     "  I  have  no  scales,''  said  his  Lordship,  ^^  to  weigh 
degrees  of  illegality  "  (w). 

760.  In  these  cases  no  licence  at  all  had  been  procured  for  SfCM,  where  a 
the  exportation  of  the  prohibited  goods,  and  aU  were  insured  beeaobtamed. 
under  one  policy;  where,  however,  such  licence  had  been 
obtained  by  the  assured,  the  policy  of  insurance  was  held 
valid,  notwithstanding  prohibited  goods  of  other  persons  had 
been  put  on  board  the  same  ship,  but  not  covered  by  the  same 
policy  {x).  In  another  case,  where  the  assured  had  shipped 
more  prohibited  goods  than  the  licence  authorized,  the  insur- 
ance was  held  good  as  to  those  prohibited  goods  protected  by 
the  licence,  and  void  as  to  the  excess  (y). 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Bench,  informaliiy 
an  informality  in  performing  the  conditions  on  which  a  ^i^^S^^ 
licence  for  exporting  gunpowder  had  been  granted  was  held  ^^^^  ^^ 
to  vitiate    the    entire    insurance  on   a  general  cargo,  all  entire 
belonging  to  the  same  owner,  and  of  which  the  gimpowder 
exported  imder  the  licence  formed  part  (z).     The  ground  of 
this  decision  was  that  the  iof ormality  in  question  rendered 
the  licence  wholly  void,  so  that  the  case  stood  on  the  same 
ground  as  though  no  licence  at  aU  had  been  procured,  and 
therefore  fell  within  the  general  principle  established  in  the 
case  of  Parkin  v.  Dick. 

The  following  curious  case  shows  the  extent  to  which  this  Gibson  r. 
principle  has  been  caiTied  by  the  English  Courts : — ^A  British  ^' 
ship  had  been  permitted  to  take  out  a  cargo  of  arms  and 
gunpowder,  on  giving  a  bond,  as  required  by  law  (a),  that 
the  same  should  be  expended  in  trade  on  the  coast  of  Africa, 
whither  she  was  boimd.  An  American  ship,  in  pursuance  of 
a  previous  agreement  made  before  she  sailed,  met  her  in  the 
river  Congo  in  order  to  take  the  arms  and  gunpowder  out  of 


(w)  2  Camp.  222.  nutt  (1816),  1  Stark.  222;  Shifiner 

(x)  Pieeohell  v,  Alhxutt  (1813),  4  r.  Gbrdon  flSlO),  12  East,  296. 

rntant.  792.  («)  Camelo  r.  Britten  (1820),  4  6. 

(y)  Eeir   v,    Andrade    (1816),    6  &  Aid.  184. 

Taimt.  498.    See  also  Batter  v.  All-  (a)  33  Geo.  3,  o.  3,  •.  4. 
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Beet.  750.  her  there  and  carry  them  to  America.  In  order  to  protect 
this  enterprise  an  insurance  was  effected  on  the  American  ship 
"  at  and  from  the  river  Congo  to  Charleston : "  it  was  held, 
that  this  insurance  was  illegal  and  void,  on  the  ground  that 
the  American  ship  was  at  the  river  Congo,  in  order  to  violate 
the  laws  of  the  country  where  the  contract  of  insurance  was 
made,  and  sought  to  be  enforced  (b). 

Voyage  legal  751.  In  the  following  case  a  voyage  was  held  legal,  because 
not  in  terms,  justified  by  its  object,  though  contravening  the  strict  terms 
of  an  Order  in  Coimcil : — Goods  were  insured  on  a  voyage 
"from  London  to  Helmsberg  (a  Swedish  port),  the  Sound, 
and  Copenhagen,  all  or  either:"  the  ship  sailed  under  false 
clearances  for  the  Swedish  port,  but  with  a  real  destination 
for  Copenhagen,  all  intercourse  with  which  place  was  strictly 
prohibited  by  certain  Orders  in  Council  then  in  force;  as, 
however,  it  was  proved,  to  the  satisfaction  of  the  juiy,  that 
the  real  object  of  the  venture  was  to  carry  provisions  to  the 
British  armament,  then  supposed  to  be  at  Copenhagen,  and 
not  to  defeat  the  Order  in  Coimcil  by  traxling  with  the  enemy, 
the  Court  held  that  the  voyage  was  not  illegal;  they  also 
held,  that,  though  the  teking  out  a  clearance  for  a  place  to 
which  it  was  not  intended  to  go  subjected  the  party  to  a 
penalty,  under  the  stat.  13  &  14  Car.  2,  c.  11,  s.  3,  yet  there 
was  nothing  in  the  Act,  on  the  principle  already  referred  to, 
to  make  the  voyage  illegal  (c). 

Voyages  in  752.  The  sovereign  power  of  every  state  has  in  time  of 

of  embwgo?^  ^^  ^  clear  right  to  establish,  by  proclamation  or  otherwise, 
an  embargo  on  all  ships  in  any  port  of  its  dominions;  all 
insurances,  therefore,  effected  on  any  ships,  whether  the  pro- 
perty of  foreigners  or  subjects,  which  sail  in  contravention  of 
such  embargo  will  be  deemed  in  that  state  to  be  illegal  and 
void.  Thus,  where  the  British  Q-ovemment  in  time  of  war 
had  laid  an  embargo  on  all  ships  sailing  with  provisions  from 

(*)  Gibflon   ^'^    Semoe    (1814),    6  ^^  ^^^^^       ^^^     ^^3 

Taunt.  433;    1  MarshaU's  R.  119;       ^^'  v        /» 

S.  C.  Gibson  V.  Mair  (1813),  ibid,  89.      ^P'  ^^^  ^  (^«<>^)'  ^^  ^^'  1»^- 
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any  port  in   Ireland,  an  insurance  effected  on  a  neutral    Sect.  752. 
(Venetian)  ship,  in  contravention  of  such  embargo,  was  on 
this  ground  held  void  (d). 

768.  It  is  generally  laid  down  by  writers  on  the  laws  of  Joyw 
war  that  the  object  of  every  belligerent  state  in  time  of  war  is  cause  againBt 
to  inflict  on  the  enemy  all  the  mischief,  and  deprive  him  of  ^^^ 
all  the  advantage,  which  the  law  of  nations  will  permit. 

As  one  of  the  main  sources  of  wealth  and  strength  to  every  Insuranoeji 
mercantile  state  consists  in  its  maritime  conmierce,  the  law  of  property  void, 
nations  has  hitherto  permitted  each  belligerent  to  endeavour, 
by  every  effort,  to  impede  and  annihilate  such  commerce,  by 
destroying  or  making  prize  of  the  enemy's  ships  and  mer- 
chandise; and,  upon  the  same  principles,  the  municipal  or 
conmion  law  of  every  state  has  declared  all  insurances  by  its 
own  subjects  upon  such  ships  or  merchandise  to  be  void. 

We  have  elsewhere  had  occasion  to  advert  to  the  course  of 
decisions  by  which  our  Courts  established  that  insurances  by 
or  on  behalf  of  alien  enemies  were  wholly  illegal  and  void  (e). 
We  have  seen  it  progressively  decided  that  alien  enemies 
could  not  sue  on  such  contracts  in  our  Courts,  either  by  them- 
selves or  their  agents  (/) ;  that  such  insurances  were  in 
themselves  illegal,  and  therefore  that,  although  effected 
before  the  breaking  out  of  hostilities,  yet  they  could  not 
protect  an  enemy  against  the  consequences  of  British  capture 
after  war  had  broken  out  (g) ;  that  no  action,  consequently, 
could  be  maintained  upon  them,  even  after  the  restoration  of 
peace,  in  respect  of  such  loss,  or  any  other  that  had  taken 
place  during  hostilities  (h) ;  although,  supposing  both  the 
policy  to  have  been  effected  and  the  loss  to  have  accrued 
before  the  commencement  of  hostilities,  the  right  of  the  alien 


{d)  Delmada  v.  Mottenz  (1785),  1  (^)  Furtado  r.  Bogen  (1802),  3  6. 

T.  B.  85,  n. ;  1  Park,  Ins.  505.  ft  p.  191. 

(e)  AnU,  Part  I.  Chap.  V.  „x    «  ,       «      :.             ^  ,. 

0^  Bnuidonr.  NesHtt  (1794),  6  W  ^' '    ^""^^    ^-    ^^ 

T.  B.  28 ;  Bristow  v.  Towers  (1794),  (1803),  4  East,  410 ;   Qamba  v.  Le 

iM.  35.  Mesorier  (1803),  ibid.  407. 
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Sect.  758.    enemy  to  sue  upon  such  policy  was  only  suspended  during 
the  continuance  of  war,  and  would  revive  upon  its  close  («). 

S*?^'?^??,^      764.  In  the  decisions  just  referred  to  the  insurance  was 

Bntiflh  trade  ' 

with  the  .generally  eflFected  on  behalf  of  enemies,  to  protect  their 
*°^™^  ^  property  during  war  from  liability  to  British  capture  or  other 
casualties :  in  these  we  are  now  to  consider  the  design  was  to 
protect  the  interest  of  British  subjects,  during  war,  in  trade 
carried  on  with  the  enemy  without  the  king's  licence.  The 
question,  therefore,  involved  in  them  was,  whether  trading 
with  the  enemy  during  war,  without  licence,  was  illegal  in 
British  subjects. 
PottB  V.  BeU.  The  question  came  before  the  Courts  of  common  law  in  the 
case  of  an  insurance  effected  by,  and  for,  a  British  subject  in 
time  of  war,  to  protect  his  interest  in  goods  purchased  by  his 
agent  of  an  enemy  in  the  enemy's  country,  and  shipped 
thence  for  England  without  a  licence. 

The  Court  of  Common  Pleas  decided  that  this  insurance 
was  legal  (k) ;  but  the  Court  of  Kling's  Bench,  after  two 
arguments,  first  by  common  lawyers  and  afterwards  by 
civilians,  and  on  the  maturest  deliberation,  unanimously  held 
that  such  insurance  was  wholly  illegal  and  void  (/). 

This  case,  and  that  of  the  "Hoop,"  decided  by  Lord 
Stowell  in  the  Admiralty  Court  shortly  before  it,  have 
established  the  rule  that  all  trading  by  the  subjects  of  this 
country  in  time  of  war,  without  a  licence,  with  the  sub- 
jects, to  the  country,  or  by  means  of  the  property,  of  the 
enemy,  is  wholly  illegal;  and  all  insurance  to  protect  such 
trading  absolutely  void. 

Bntiflh  Bnb-  756.  A  British  subject,  however,  domiciled  in  a  foreign 

ins  neutral  Country  becomes,  we  have  seen  (m),  for  all  commercial  pur- 

tt^*^  ^vfle  P^ses,  the  subject  of  the  foreign  state ;  and  he  may,  if  it  be  a 
of  neutrality. 

(«)  Flindt   V.    Watera   (1812),   15  (A)  BeU  r.  Gilaon  (1798),  1  B.  &  P. 

East,  260,  266;  Harmant;.  Kingston  345, 
(1811),  3  Camp.  152:  Bolton r.  Dobree 

(1808),  2  Camp.  163.    Of .  Hagedom  «  Pott8i..BeU(1800),ST.B,548. 

V,  Bazett  (1813),  2  M.  &  S.  100.  (m)  Jnte,  b.  93. 
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neutral  state,  legally  trade  even  with  the  enemies  of  this   fleet.  755. 
oonntry,  and  protect  such  trading  by  a  policy  effected  here  (n).  Bell  v.  Beid. 
He  may  'effect  a  policy  on  trading  carried  on  in  a  way  Wilson  9. 
which  woxdd  be  illegal  for  a  British  subject,  but  is  legaliaed     •'^^**- 
by  treaty  for  the  subjects  of  the  neutral  coimtry  in  which  he 
is  domiciled  (0). 

"We  have  seen  elsewhere  (jp)  that  if  a  neutral  or  a  British 
subject  continue  in  time  of  war  to  keep  up  a  trading  estab- 
lishment in  a  hostile  state,  all  his  property  connected  with 
such  hostile  firm  is  liable  to  British  seizure  as  enemy^s 
property  (q).  There  seems  no  doubt  that  all  insurances 
effected  here  in  time  of  war  by  a  British  subject,  to  protect 
such  property,  would  be  held  wholly  illegal  and  void. 

Where  the  underwriter  intended  to  raise  the  objection  that  Objection 

the  insurance  was  void  because  effected  to  cover  a  trading  trading  with 

with  the  enemy,  it  was  held  that  he  must  take  such  objection  m^^^^ 

in  the  first  instance :  where  there  was  a  verdict  against  him,  5*^  ^*^®* 

.  .     first  ingtanoe, 

the  Court  refused  to  grant  him  a  new  trial  in  order  to  avoid 

the  contract  on  this  ground  (r). 

756.  In  order  to  avoid  a  policy  on  the  groimd  that  it  was  The  ship 
intended  to  protect  a  voyage  to  a  hostile  port,  it  must  be  a  distinct 
clearly  made  out  that  the  ship  was  bound  for  a  distinct  hostile  ^^n  at^' 
destination  at  the  time  of  loss.     Thus,  it  has  been  held  that  ^^  <^  ^<^^ 

to  make 
a  policy  "  to  any  port  or  ports  in  the  Baltic     was  legal,  the  voyage 

though  some  of  those  ports  were  hostile  to  this  country,  and     ^^  ' 

no  licence  had  been  obtained ;  for  it  was  not  shown  that  the 

ship,  when  captured,  was  sailing  for  a  hostile  Baltic  port  («). 

{n)  The  Danaous  (1802),  cited  in  4  1 ;  The  Portland  (1800),  3  C.  Bob. 

G.  Rob.  255 ;  BeU  v.  Beid,  and  BeU  41. 

V,  BuUer  (1812),  1  M.  &  S.  726.  (r)  Gist  p.  Mason  (1786),  1  T.  R. 

(0)  Wilson  V.  Marryatt  (1798),  8  84. 

T.  R.  31.    This  does  not  apply  to  (<)  Wright   v.    Welbie   (1819),    1 

those  subjects  who  migrate  into  the  Ghitt.  49  ;    S,  P.  Anon.  ibid.    See 

neutral  aaimtrj  flagrante  hello.     The  also,  as  to  insurance  to  any  port  or 

Bob   Hermanoe    (1817),   2   Wheat,  ports  in  the  island  of  St.  Domingo, 

S.  0.  R.  76.  when  partly  in   possession  of   the 

{p)  AnUf  B.  97.  French,  partly  of  Ejng  Chzistophe, 

Iq)  The  VIgilantiA (1798),  1 0.  Rol>.  Johnson  1^.  GreaveB  (1810),  2  Taunt. 
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Sect.  757. 

IpBuraaoeon 
goodflof 
resident  in  a 
port  of  hostile 
oooapation. 
Whensnoh 
ports  deemed 
neutral. 


Donaldson  v, 
Thompson. 


Hagedom 
1^.  Bell. 


767.  An  insurance  on  goods  to  a  friendly  or  neutral  port, 
there  to  be  delivered  to  a  neutral,  is  valid  thougli  the  neutral 
himself  be  resident  in  a  port  of  hostile  occupation  {t). 

During  the  unexampled  ciroimistanoes  of  the  great  war,  when 
Napoleon,  by  the  Berlin  and  Milan  decrees,  endeavoured  to 
exclude  English  commerce  from  all  the  ports  of  the  Continent, 
our  Courts  were  frequently  called  upon  to  decide  as  to  the 
hostile  or  non-hostile  character  of  ports  which  were  occupied 
by  the  arms,  or  coerced  by  the  power,  of  the  conqueror  who 
aspired,  and  ahnost  attained,  to  an  universal  empire  over 
Europe. 

Our  Courts  were  naturally  desirous  not  to  defeat  any  con- 
tracts made  to  protect  British  trade  with  ports  so  situated, 
where  they  could  possibly  be  upheld  in  compliance  with  the 
known  rules  of  the  law  of  nations.  The  principle,  accord- 
ingly, upon  which  they  acted  with  respect  to  such  ports  was 
to  treat  them  as  neutral,  and,  consequently,  all  trading  to 
them  as  legal,  in  all  cases  where  they  still  preserved  the 
forms  of  an  independent  neutral  government,  though  the 
enemy  might  have  such  a  body  of  troops  stationed  there  as 
effectively  to  exercise  the  real  powers  of  sovereignty. 

Thus,  although  there  was  an  overwhelming  Bussian  force 
in  the  island  of  Corfu,  yet,  as  the  flag  of  the  Ionian  republic 
still  flew  in  its  ports,  and  the  republican  government  con- 
tinued to  appoint  a  port  admiral  and  receive  consuls  from 
foreign  states.  Lord  EUenborough  held  that  Corfu  was 
neutral  (u). 

Similarly,  while  Hamburg  was  in  the  military  occupation 
of  Davoust  with  an  overwhelming  French  force,  but  the 
Senate  of  Hamburg  still  continued  in  the  full  exercise  of 
sovereign  civil  authority,  Lord  EUenborough  and  the 
Court  of  King's  Bench  held  that  merchants  domiciled  there 
were  neutrals ;  for  Hamburg,  having  stiU  the  forms  of  her 


344;  Blaokbnmt^.  Thompson  (1811), 
8  Gamp.  61 ;  Holler  v,  Thompson 
(1811),  2  Camp.  610,  per  Lord  EUen- 
borough. 


{t)  Bromlej  v,  Heseltine  (1807),  1 
Gamp.  76. 

(«)  Donaldsoni^.  Thompson  (1808), 
1  Ca^p.  429. 
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own  government,  must  be  regarded  as  a  neutral  port  though   Sect.  757. 
under  hostile  occupation  {x). 

So,  in  1811,  when  our  commerce  was  totally  excluded  from  Mullar  r. 
Prussia  imder  the  Berlin  decree,  and  no  diplomatic  inter- 
course subsisted  between  the  two  states.  Lord  Ellenborough 
held  that,  in  the  absence  of  open  hostility,  Prussia  was  not  to 
be  considered  in  a  state  of  war  with  this  country,  and  there- 
fore that  an  insurance  effected  on  the  property  of  a  British 
subject  shipped  hence  for  a  Prussian  port  was  not  illegal  (y). 

758.  It  is  for  the  government  of  the  country  to  determine  The  Courts 
in  what  relation  any  other  coimtry  stands  towards  it.  Where-  SJ^  govem?^ 
ever  our  government,  in  the  course  of  the  great  war,  by  Order  ™?^** 
in  CoTmcU,  Proclamation,  or  other  act  of  supreme  authority, 
declared  any  ports  in  the  colonial  or  other  possessions  of  the 
enemy  not  to  be  hostile,  or  when  such  order,  &c.,  though 
issued  for  another  purpose,  contained  a  recognition  that  there 
were  such  non-hostile  ports,  a  trading  with  such  ports,  though 
not  directly  sanctioned  or  permitted  by  the  Order,  was  held 
to  be  legal  without  a  licence,  and  insurances  effected  to 
protect  such  trading  were  upheld  as  valid.  This  principle 
was  illustrated  by  decisions  of  the  Courts  with  regard  to 
those  ports  in  the  island  of  St.  Domingo  in  possession  of 
King  Christophe,  then  in  a  state  of  rebellion  against  our 
enemies  the  French ;  and  it  was  held  on  more  than  one  occa- 
sion, that  trading  between  this  country  and  such  ports  was 
valid  without  any  licence  (2). 

The  executive  power  of  the  state,  being  the  sole  and  The  govem- 
supreme  arbiter  of  aU  questions  relating  to  peace  and  war,  S^ce^^ 
may  grant  to  any  such  of  its  subjects  as  it  pleases  any  ^^^^^^ 
privilege  or  licence  to  trade  with  the  enemy,  or  to  hostile 
ports,  on  any  terms  and  for  any  period  that  may  appear 
expedient. 

(x)  Hagedom  «.  BeU  (1818),  1  H.  (s)  Johnson  v.  GreaveB  (1810),  2 

ft  S.  460.  Taont.  344 ;  Blaokbnmi^.  Thompson 

.    (y)  MnUer  v.  Thompson  (1811),  2  (1811),  3  Gamp.  61 ;  see  also  Atkin* 

Gamp.  610.  son  v,  Abbott  (1809),  11  East,  135. 


Digitized  by 


Google 


852 


XLLEBAUTY  OF  THE  BISK.  [fAXT  U. 


Illegality 
under  the  law 
of  natioDA. 
Xieotrality 
geneEaUj. 


Sect.  759.  769.  A  neutral  state  is  one  which  on  the  breaking  out  of 
war  between  any  two  or  more  powers  continues  in  a  state  of 
peace,  and  wholly  abstains  from  taking  any  part  in  the 
hostilities  of  the  belligerents  (a). 

Such  is  the  definition  generally  given  of  neutrality  by  the 
writers  upon  public  law.  The  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  owes  to 
the  belligerents,  than  the  relative  situation  in  which  either  of 
the  belligerents  may  choose  to  place  the  neutral  state.  But  it 
must  not  be  forgotten  that  it  belongs  to  every  state  to  pro- 
nounce upon  the  continuance  either  of  amity,  hostility,  or 
neutrality  as  between  itself  and  any  other  state ;  and  conse- 
quently there  is  no  doubt  that  either  belligerent  may  con- 
tinue for  his  own  purposes  to  treat  any  state  as  neutral,  long 
after  such  state  has  ceased  to  observe  towards  him  a  strictly 
neutral  conduct.  Nations  are  not  boimd  to  take  up  every 
cause  of  just  offence,  nor  are  they  of  necessity  to  be  considered 
as  hostile  to  each  other,  if  there  be  a  sort  of  condonation  on 
the  one  side,  for  the  purpose  of  continuing  commerce  with  the 
other,  which  has  given  just  cause  of  offence.  The  term 
neutrality,  in  a  more  enlarged  sense,  may  be  extended  to 
signify  this  kind  of  permitted  relation  between  any  two  states, 
after  the  right  to  its  continuance  has  been  forfeited  by  one  of 
them  (J). 


Principal 
duties  of 
neutrals. 


760.  The  following  rules  embody  the  most  important  duties 
of  neutrality  according  to  our  Prize  Law.  Their  infringe- 
ment renders  neutral  voyages  and  neutral  trading  illegal 
from  the  belligerent  point  of  view,  and  consequently,  in  the 
Courts  of  the  belligerent  state,  avoids  insurances  designed  to 
protect  them : — 

1.  Neutrals  must  not,  during  the  oontinuanoe  of  hostilities, 
fumish  the  enemy  with  warlike  stores  or  other  articles  which 


(a)  Azuni,  Diritto  Marittimo  deU' 
Europa,  Pt.  ii.  o.  1,  art.  2,  toI.  ii. 
pp.  11—18. 


{b)  See  the  judgment  of  Lord 
EUenborough  in  Hagedom  v.  Bell 
(1813),  1  M.  &  S.  450,  459. 
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are  directly  anoillaiy  to  warlike  purpofies,  and  which  are   Sect.  760. 
generally  denominated  contraband  of  war. 

2.  Neutrals  must  not  engage  in  Toyages  or  carry  on  traffic 
in  violation  of  blockades,  established  by  a  belligerent  state 
and  maintained  with  an  effective  force. 

3.  Neutral  states  must  not,  in  time  of  war,  engage  in  the 
privileged  colonial  or  coasting  trade  of  the  enemy,  which  in 
time  of  peace  was  not  open  to  them,  but  solely  confined  to  the 
subjects  of  the  enemy  state. 

4.  All  neutral  ships  are  liable  in  time  of  war  to  be  searched 
by  belligerent  cruisers,  in  order  to  ascertain  their  national 
character  and  whether  they  are  carrying  on  any  traffic  pro- 
hibited by  the  laws  of  war. 

5.  Enemy's  goods  are  not  protected  from  seizure  by  being 
carried  in  neutral  ships,  but  so  to  carry  them  is  no  violation 
of  neutrality,  and  imposes  no  forfeiture  on  the  rest  of  the 
venture  belonging  to  other  owners. 

This  fifth  rule  is  in  accordance  with  the  old-established 
law  of  nations ;  but  the  Declaration  of  Paris  has  introduced 
a  different  rule  among  the  powers  that  have  adhered  thereto 
in  these  terms:  "The  neutral  flag  covers  enemy's  goods, 
with  the  exception  of  contraband  of  war." 

In  the  case  of  a  war  between  foreign  states,  our  Courts  recog- 
nise the  rights  of  British  subjects  and  other  neutrals  to  carry 
on  their  trade  with  a  belligerent  (subject  to  the  other  belli- 
gerent's right  of  capture).  Consequently  the  carriage  of 
contraband  goods,  or  voyages  in,  breach  of  blockade,  are  not 
considered  illegal  (c) ;  and  it  necessarily  follows  that  insurances 
on  such  goods  or  voyages  are  not  illegal  (d).    If,  however, 


(e)    Ex    parte    Ghavaflse,   In   re  ((/)  Dner  maintains  (yoI.  i.  p.  765) 

Orazebrook,    per    Lord    Westbnry  that  an  insurance  e£feoted  in  a  neutral 

(1865),  34  L.  J.  Bank.  17 ;  The  Helen  country  on  a  voyage  to  a  blockaded 

(1865),  L.  B.  1  A.  &  E.  1.    See  also  port  is  illegal,  and  relies  on  Harratt 

The  Santissima  Trinidad  (1822),  7  f.  Wise  (1829),   9  B.   &  Or.   712; 

Wheaton,  283,   and  Biohardson  v,  Naylor  v,  Taylor  (1829),  ibid.  715 ; 

Maine  Ins.  Co.  (1809),  6  JCass.  102.  and  Medeizos  v.  HiU  (1832),  8  Bing. 
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Sect.  760. 


Insnranoefl  on 
artioleB 
oontraband 
of  war. 
What  articles 
are  oon- 
traband. 
Glassifioation 
of  Orotins. 


the  nature  of  the  risk  be  not  disclosed  to  the  underwriter,  he 
will  be  entitled  to  avoid  the  insurance  on  the  ground  of  con- 
cealment. 

"We  will  consider  briefly  the  consequences  of  some  of  the 
more  important  breaches  of  neutral  duty,  as  far  as  they  bear 
on  the  validity  of  contracts  of  marine  insurance. 

761.  The  first  and  most  important  restriction  is  on  the 
supply  to  a  belligerent,  by  a  neutral,  of  artioles  which  are  oon- 
traband of  war.  The  natural  question  then  is,  what  artides 
of  commerce  are  contraband  of  war  P 

Ghx)tius,  in  a  classification  which  has  been  adopted  in  our 
Prize  Law  and  that  of  the  United  States,  divided  all  articles 
of  commerce,  with  reference  to  this  subject,  into  three 
classes : — (1)  Articles  such  as  arms  and  ammunition,  which 
are  of  use  in  war  only  {e) ;  (2)  Articles  which  are  of  no  use 
in  war,  but  are  only  luxuries ;  (3)  Raw  materials  which  may 
be  wrought  up,  or  articles  which  may  be  used,  for  the 
purposes  of  war,  as  sailcloth,  timber,  pitch,  sulphur,  money, 
provisions,  ships,  &c.,  which  are  of  use  both  in  war  and  peace, 
and  hence  frequently  termed  articles  ancipitk  mus  (/). 

With  regard  to  the  two  former  classes  there  never  has  been 
any  doubt ;  the  imtrumenta  belliy  which  form  the  first  class, 
have  always  been  held  contraband  of  war ;  and  the  articles 
of  mere  luxury  never  (g).  It  is  with  regard  to  the  third 
class,  or  articles  ancipitis  mm,  that  the  great  uncertainty  has 
prevailed;  neutral  states  having  uniformly  contended  in 
regard  to  these  articles  for  freedom  of    commerce,  while 


231.  Theee  oases  are,  however,  in- 
condosiye,  and  cannot  prevail  against 
the  later  authorities. 

{e)  See  also  Azuni,  Oggetti  che 
possono  immedlatamente  servire  per 
la  gnerra,  Diritto  Marittimo,  o.  iii. 
art.  2,  vol.  ii.  p.  181. 

(/)  G^tius,  De  Jure  Belli,  lib.  iii. 
c.  1,  s.  ▼.  §  1. 
(^)  Seneca  thus  illnstratee  what  are 


meant  by  artides  of  luxury  :—'*  I 
would  not  send  my  enemy  gold  or 
silver  to  pay  his  forces  with,  but  I 
would  allow  him  to  have  siUs  or 
marbles  at  his  pleasure:  he  should 
not  import  soldiers  or  arms,  but 
buffoons  or  musical  instruments  as 
many  as  he  pleased :  I  would  refuse 
him  vessels  of  war,  but  not  pleasure 
yachts  or  state  bargee,"  (?ited  by 
Qrolius,  ihtd. 
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belligerente  have  inflisted  on  the  rigour  of  war.    Attempts    Sect.  761. 
to  fix  a  settled  list  of  contraband  articles  were  never  so  futile 
as  at  present,  when  the  system  and  means  of  warfare  are  the 
subject  of  constant  change  (A). 

The  Armed  Neutrality  of  1780,  and  again  of  1801,  was  a  Claims  of 
confederation  of  the  northern  powers,  headed  by  Bussia,  the  KentraHtj 
object  of  which  was  to  insist,  amongst  other  things,  that  no  ^  ^^^^' 
articles  should  be  deemed  contraband  of  war,  except  those 
which  were  actually  wrought  up  into  the  form  of  instruments 
of  offensive  or  defensive  warfare  (/). 

762.  Some  articles  ancipitis  ususy  which  are  in  their  nature  Aptiol« 
peculiarly  serviceable  in  warfare,  e.g.j  materials  directly  used  when  oon- 
f  or  ship-building,  have  invariably  been  held  to  be  contraband. 

The  criterion  whereby  to  determine  whether  other  articles  The  ^wat 
ancipitis  U9m  are  contraband  or  not,  is  the  object  for  which  for  what 
they  are  destined — whether  for  the  ordinary  uses  of  life,  or  ^rtS^^ 
for  military  use?    If  the  former,  they  are  not  contraband;  T^^^^ 
if  the  latter,  they  are.     The  nature  of  the  port  to  which  they  The  best 
were  sent  used  to  be  considered  the  best  practical  test  of  this  of  this  ques- 
question.    If  the  port  were  a  general  commercial  one,  it  was  natoreS\he 
presumed  that  the  articles  were  going  for  civil  use,  though  ^^  ^  whi<^ 
occasionally  a  ship  of  war  might  be  constructed  in  that  port; 
but  if  the  great  predominating  character  of  the  port,  like 
Brest  in  France,  or  Portsmouth  in  England,  were  that  of  a 
port  of  naval  equipment,  it  was  presumed  that  the  articles 
were  going  for  military  use,  though  it  was  possible  they 

(A)  See  Azmii,  Diritto  Harittimo,  Neutrality   in    1780    were   Bussia, 

c.  ii.  art.   5,  for  the  proTisions  of  Sweden,  Denmark,  Pmssia,  Holland, 

treaties  on  this  subject,  anterior  to  the  France,  Spain,  Portug^al,  Naples,  and 

French  Bevolution.    It  is  the  prao-  the  United  States.  The  principles  of 

tice  of  many  states,  on  the  outbreak  the  armed  confederacy  were  aban- 

of  hostilities  in  which  they  are  en-  doned  in  1793  by  the  naval  powers 

g^aged,  to  issue  proclamations  speoi-  of    Europe  ;    in    1801    they   were 

fying  the  articles  which  they  wlU  attempted   to    be  revived,  but  the 

treat  as  contraband.  attempt  was  immediately  repressed 

(t)  2   Asuni,  Diritto   Harittimo,  by  England,  and  in  the  course  of  that 

o.  ii.  Art.  5,  pp.  181,  137.     The  year  finally  abandoned:    1   Kent, 

powers  that  acceded  to  the  Armed  Com.  126, 127. 
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Sect.  768.  might  have  been  applied  to  civil  ooiiBuinption(Ar).  This  test 
has,  however,  lost  much  of  its  worth  in  this  age  of  railway 
conveyance,  when  in  most  civilized  countries  goods  can  easily 
be  transported  by  land  from  one  place  to  another  (/). 


Enpmeratioii 
of  artioles 
held  to  be 
oontraliand 
of  war. 


763.  Ships,  naval  stores,  timber,  and  all  other  materials 
which  serve  directly  for  the  purposes  of  ship-building,  have 
generally  been  held  to  be  contraband  of  war,  unless  excepted 
by  particular  treaties  (m). 

Sail-cloth  was  held  to  be  imiversally  contraband,  even 
when  destined  to  ports  of  mere  mercantile  naval  equipment  (w). 
Tallow  was  held  not  to  be  contraband  unless  destined  for  a 
port,  such  as  Brest,  of  mere  hostile  equipment  (m).  Cordage, 
generally  speaking,  was  held  to  be  contraband ;  and  so  were 
anchors  and  all  other  armammta  nam  (p).  Sulphur  and 
saltpetre,  as  being  main  ingredients  of  gunpowder,  have  been 
almost  invariably  regarded  as  contraband,  and  were  admitted 
to  be  so  even  by  the  terms  of  the  Armed  Neutrality  (^). 
Tar,  pitch,  and  hemp  were  held  contraband  by  our  Courts  of 
Admiralty  in  the  last  French  war  (r). 


(k)  The  Jonge  Margaretha  (1799), 
1 C.  Rob.  189 ;  see  also  The  Neptunus 
(1800),  3  C.  Rob.  108. 

{1}  In  The  Zelden  Rust  (1805),  6 
G.  Rob.  93,  Lord  Stowell  oondenmed 
cheese  c^ing  to  Corunna,  on  account 
of  the  proximiiy  of  that  port  to  the 
naval  port  Ferrol  in  the  same  bay, 
and  the  impossibUity  of  preventing 
the  cheese  from  being  immediately 
conveyed  to  the  latter  port,  if  allowed 
to  enter  the  bay.  It  is  submitted 
that  the  condemnation  of  an  article 
aneipitis  usus  may  be  justifiable  when 
its  destination  is  a  port  having  com- 
munication by  railway  with  the  seat 
of  war,  the  degree  of  usefuloess  of  the 
article  for  warlike  purposes,  and  the 
probability  of  its  being  used  for  such 
purposes  being  also  taken  into  con- 
sideration. Professor  Holland*s  offi- 
cial Admiralty  Manual  of  Naval  Prize 
Laws  shows  that  in  1888  the  British 


goverument  had  no  intention  to  ex- 
tend the  right  of  capture  to  articles 
ancipitis  Mua  going  elsewhere  than  to 
a  naval  port.  The  Manual  contains  a 
long  list  of  contraband  articles. 

{m)  See  Rutherforth,  Ins.  lib.  i. 
c.  9.  In  the  commercial  treaty 
between  England  and  the  United 
States,  A.D.  1794,  an  exception  was 
made  in  favour  of  unwrought  iron 
and  fir  planks,  all  other  materials 
used  in  ship-building  being  declared 
contraband.  See  also  Yattel,  liv.  iii. 
c.  7,  s.  112. 

(n)  The  Neptunus,  supra. 

(p)  The  Jonge  Margaretha  (1799), 
1  G.  Rob.  194. 

{q)  Azuni,  Diritto  Marittimo,  0.  ii. 
art.  5,  vol.  ii.  pp.  137,  138. 

(r)  The  Twee  Juffrowen  (1802),  4 
G.  Rob.  242  ;  The  Maria  (1799),  1  G. 
Rob.  840,  372.  Pitch,  tar  and  hemp, 
the  ptoduce  of  neutral  states,  owned 
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FroYifiions,  generally  speaking,  are  not  contraband,  eepe-  Sect.  768. 
eiaUy  if  they  are  the  produce  of  the  country  which  exporte 
them,  unless  they  are  directly  sent  for  the  supply  of  a 
military  force  or  in  relief  of  besieged  or  blockaded  places  («). 
In  the  last  war  with  France  the  National  Oonyention, 
threatened  with  famine,  by  a  law  of  9th  May,  1793,  decreed 
that  neutral  vessels  laden  with  provisions  destined  to  an 
enemy's  port  should  be  arrested  and  carried  into  Prance; 
and  England  by  way  of  reprisals  on  the  8th  of  Jime,  1793, 
ordered  a  similar  detention  of  aU  neutral  vessels  going  to 
France  and  laden  with  com,  meal  or  flour,  and  the  exercise 
of  a  right  of  pre-emption  as  to  the  cargoes  unless  security 
was  given  that  they  should  not  be  taken  to  a  hostile  coimtry. 
The  British  Order  and  a  similar  Order  in  1795  were, 
however,  soon  withdrawn  (t).  The  law  of  nations  in  relation 
to  this  subject  was  declared  by  Sir  W.  Scott  to  be  tiiat 
provisions  are  not  generally  contraband,  but  may  become  so 
under  circumstances  arising  out  of  the  particular  situation  of 
the  war,  or  the  condition  of  the  parties  engaged  in  it  (u). 

Coal  being  used  for  a  great  number  of  innocent  purposes  is 
in  its  nature  an  article  ancipitis  usm^  and  although  no  English 
Prize  Court  has  yet  been  called  upon  to  decide  as  to  its 
quality,  the  declarations  of  British  governments  show  an 
intention  to  consider  it  contraband  or  not  according  to 
circumstances.    The  supply  of  coal  will,  however,  be  such  an 

\fj  their   Bubjects   and   oairied   in  dons  of  Lord  Stowell  on  questions 

neutral  ships,  were,  howeyer,  held  to  of  prize,  contraband,   &c.     In  the 

be  subject  to  the  right  of  pre-emption  Franco-Chinese  War  of  1885,  France 

onlj,  instead  of  confiscation,  or  were  asserted  the  principle  that  it  is  lawful 

even  restored:    ibid,;   The  Apollo  to  reduce  an  enemy  by  famine  (a 

(1802),  4  C.  Bob.  158.  principle  put  forward  bj  her  enemies 

(«)  1  Kent,  Com.  135,  collecting  in  1793,  and  in  theory  then  main- 

the  authorities.  tained   by  England),  and  declared 

(t)  See  Wheaton's  History  of  the  rice  to  be  contraband  of  war.    The 

Iaw  of  Nations,  373—380.  British  Government  protested  against 

(m)  The  Jonge  Margaretha  (1799),  this  attempt  to  treat  provisions  in* 

1  C.  Rob.  189,  193.    See  1  Kent,  discriminatelyas  contraband;  but  the 

Com.  137.  The  Courts  of  the  United  early  close  of  the  war  left  the  ques- 

States  have;  very. generally  adopted  tiou   unsettled   (see    Pari*   Papers, 

the  principles  and  followed  the  ded^  France,  I.  1885). 
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Sect.  768.    important  factor  in  naval  warfare,  that  in  the  event  of  a  great 

naval  war  controversies  are  sure  to  arise  on  the  subject  (x). 

Contrabimd         Contraband  articles  are  said  to  be  of  an  infectious  nature, 

18  of  aa  ,       . 

infeotioiis        contaminating  whatever  of  the  cargo  and  of  the  ship  belongs 

to  the  same  owner,  so  as  to  render  them  liable  to  seizure  and 

confiscation.     In  ordinary  cases  the  only  loss  sustained  by 

the  shipowner- from  having  contraband  articles  on  board  is 

the  loss  of  freight  and  expenses,  unless  there  be  fraud  on  the 

part  of  the  ship  for  the  purpose  of  protecting  the  contraband 

articles  by  a  false  destination  or  false  papers,  which  will 

subject  the  ship  also  to  confiscation  (y). 

Are  goods  on       764.  It  was  held  by  Lord  Stowell  that  the  question  of 
a  voyage  to  a  ,  ,  , 

neatraf  p<»t     contraband  cannot  arise,  except  in  the  case  of  goods  taken  in 

traba^?         the  actual  prosecution  of  a  voyage  to  an  enemy's  port  (s) ; 

and  there  is  no  instance,  in  the  English  prize  cases,  of  goods 

being  condemned  which  were  at  the  time  of  seizure  on  their 

way  to  a  neutral  port.     The  conditions  imder  which  our  wars 

were  formerly  carried  on,  and  the  diflBculties  of  land  transit, 

had  no  doubt  made  it  unnecessary  for  this  coimtry  to  assert 

a  greater  right ;    but  in  our  time,  especially  when  there  is 

conunimication  by  railway  between  the  neutral  port  and  the 

enemy's  country,  a  limitation  of  the  right  of  seizure  to  goods 

actually  on  their  way  to  an  enemy's  port  seems  quite  im- 

reasonable.     On  principle,  the  proper  rule  ought  to  be  that 

all  goods  of  a  contraband  kind  which  are  intended  for  the 

use  of  the  enemy  in  the  operations  of  war  are  liable  to  seizure, 

(x)  See  Hansard,  3rd  Ser.  toL  203,  in  the  text ;  of  oonrse  Una  role  is 

p.    1093;    Pari.    Debates,  4th   Ser.  liable  to   modification   by  treaties, 

vol.  56,  p.  656.  In  Holland's  Manual  Thus,  in  the  commeroial  treaties  of 

of  Prize  Law,  coal  is  described  as  con-  the   United   States  with   the   new 

ditional  contraband.  France  declared  republics  of  South  America,  it  was 

coal  to  be  contraband  in  1870.  stipulated  that  contraband  artides 

iy)  The  Stadt  Embden  (1798),  1  should  not  affect  the  rest  of  the 

C.  Bob.  26 ;  The  Jonge  Tobias  (1799),  eargo  or  the  vessel,  which  should  be 

ibid.   329 ;    The    Mercurius    (1799),  i  **  *_   .    xv  ,  tt    x  ri 

i-j    «««     /Trt.     •«_    ,_i.     /,«\v,\    a  left  free  to  the  owners:  1  Kent,  Com* 
ibid,   268;   The  Franklin  (1801),  3  ' 

id.  217;   The  Edward  (1801),  4  id.      ^*^- 

68 ;  The  Banger  (1806),  6  id.  126.         W  The  Imina  (1800),  8  C.  Bob. 

These  cases  establish  the  rule  asstated      167. 
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and  this  is  the  rule  which  has  in  later  years  been  acted  upon    Sect.  764. 
by  the  Courts  of  other  countries  (a). 

In  The  Peterhoflf,  the  Supreme  Court  of  the  United 
States  oondenmed  goods  of  a  contraband  kind  which  were  on 
a  voyage  during  the  Civil  War  to  Matamoras,  a  Mexican  town, 
whence  they  would  have  been  transported  across  the  river  to 
the  Confederate  States.  On  the  other  hand,  in  an  action  on 
a  policy  on  this  identical  voyage,  the  Court  of  Common  Pleas 
re-affirmed  the  rule  that  goods  on  a  voyage  to  a  neutral  port 
are  not  liable  to  be  condemned  as  contraband  {b).  During 
the  war  in  South  Africa,  however,  the  British  naval  forces 
were  instructed  to  search  vessels  bound  for  Delagoa  Bay  for 
contraband  goods.  Several  neutral  ships  were  brought  into 
British  colonial  ports  on  suspicion  of  carrying  such  goods, 
but  none  of  these  seizures  led  to  proceedings  in  the  Prize 
Court  which  had  been  established  at  the  beginning  of  the 
war  (c).  It  is  very  improbable,  under  the  circumstances  of 
modem  warfare,  that  a  British  Prize  Court  would  now  exempt 


(a)  Bj  the  SupiemA  Court  of  the 
United  States  in  The  Commeroen 
(1816),  1  Wheaton,  382;  The  Spring- 
bok (1866),  6  WaUaoe,  1 ;  The  Peter- 
hoff  (1866),  ibid.  28.  Bj  the  French 
Prize  Court  daring  the  Crimean  War, 
in  The  Yrow  Howina,  Cairo,  Droit 
International,  4th  ed.  vol.  5,  s.  2767. 
Bj  the  Italian  Prize  Court  in  the 
Abjssinian  War,  in  The  Doelwyk: 
see  Bays  v.  Royal  Exchange  Abs. 
Corporation,  2  Com.  Caa.  201 ;  [1897]  * 
2  Q.  B.  135.  The  decision  in  The 
Springbok  led  to  a  correspondence 
between  the  British  and  American 
goyemments,  but  was  finally  ac- 
quiesced in  by  the  former.  (See 
Ptoliamentaiy  Papers,  1900,  Miscel- 
laneous, No.  1.) 

{b)  Hobbe  V.  Henning  (1864),  17 
C.  B.  N.  S.  791 ;  34  L.  J.  C.  P.  117. 
See,  however,  Seymour  v.  London  & 
Prorindal  Har.  Ins.  Co.  (1872),  41 
L.  J.  C.  P.  193,  in  which  the  Court 
held  that  &  wamaty,  ^<no  contra- 


band/' was  broken  in  the  case  of 
goods  going  to  Matamoras,  with  an 
ulterior  hostile  destination.  Lord 
Stowell's  rule  was  followed  in  the 
Manual  of  Naval  Prize  Law  of  1888, 
but  was  repudiated  by  the  British 
goyemment  in  1900,  asbeinginapplio- 
able  to  the  circumstances  of  the  war 
in  South  Africa.  (See  Lord  Salis- 
bury's despatch.  No.  47,  in  the 
correspondence  with  G^ermany,  Pari. 
Papers,  South  Africa,  1900,  No.  1.) 

(c)  The  only  case  actually  before 
the  Prize  Court  was  The  Mashona 
(see  Journal  of  Comparative  Legisla- 
tion for  Aug^t,  1900),  in  which  the 
Court  decided  (1)  that  enemy's  goods 
on  a  British  ship  were  liable  to  con- 
demnation ;  (2)  that  the  ship,  whose 
master  had  instructions  to  proceed  to 
a  British  port  and  take  the  instruc- 
tions of  the  authorities  there  as  to  the 
disposal  of  the  goods,  was  not  liable 
to  be  condemned  for  trading  with  the 
enemy* 


Digitized  by 


Google 


860 


ILLEGALITY  OP  THE  RISK.  [PAET  H. 


Sect.  764. 


Luraranoes  on 
contraband 
void  in  the 
beUigerent 
oonntry. 

AHter,  in  the 
Courts  of  a 
neutral  state. 


Gontraband 
trade  implies 
a  state  ox 
war. 


goods  of  a  contraband  kind,  intended  for  the  use  of  an  enemy, 
from  condemnation  because  they  were  seized  on  a  voyage  to 
a  neutral  port. 

766.  Insurances  on  articles  contraband  of  war  are  wholly 
void  in  the  country  of  the  hostile  belligerent,  and  incapable 
of  being  enforced  in  its  Courts  (d). 

If,  however,  the  policies  were  effected  by  or  for  neutrals 
and  sought  to  be  enforced  in  the  Court  of  a  neutral  state,  the 
case,  as  we  have  seen  (e),  would  be  different.  The  contra- 
band articles,  indeed,  are  liable  to  seizure  and  confiscation  at 
the  hands  of  the  enemy ;  but  the  insurance  by  a  neutral  of 
articles  contraband  of  war  being  per  se  a  valid  contract,  may 
be  enforced  in  the  Courts  of  the  neutral  country,  provided 
the  nature  of  the  trade  and  of  the  goods  was  disclosed  to  the 
underwriter,  or  provided  there  be  just  ground,  from  the 
circumstances  of  the  trade  or  otherwise,  to  presume  that  he 
was  duly  informed  thereof  (/). 

The  term  "contraband  of  war"  implies  the  existence  of  war. 
A  policy,  therefore,  on  arms  and  ammunition  exported  from 
Great  Britain  to  Madeira  in  the  dominions  of  Portugal  in 
time  of  peace,  was  held  valid,  notwithstanding  a  clause  in  our 
treaty  of  1810  with  that  country  excepting  commerce  in 
articles  contraband  of  war  {g). 


Insuranoes 


blockade. 
Insurance. 


766.  It  is  an  invariable  principle  of  the  law  of  nations, 
violation  of  that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to, 
or  in  any  way  trading  with,  a  blockaded  port,  he  thereby 
renders  his  ship  and  cargo  liable  to  confiscation.  All  insur- 
ances, consequently,  on  voyages  or  trading  adventures  com- 
menced or  carried  out  with  a  fixed  purpose  of  violating,  or  in 
actual  violation  of,  the  laws  of  blockade,  ore  incapable  of 
being  enforced  in  the  Courts  of  the  state  which  imposed  the 


(d)  1  Marshall,  Ins.  75 ;  see  Gib- 
son V.  Service  (1814),  5  Taunt.  433 ; 
1  Marshall,  K.  119. 

{e)  Ante,  s.  760. 

(/)  8  Kent,  Oom.  267.   There isa 


possible  exception  in  the  case  of 
adrentures  unlawful  under  the 
Foreigfn  Enlistment  Act. 

(^)  Wilbrahamv.Wartnab7(1830), 
Lloyd  Se  Wels.  144. 


Digitized  by 


Google 


CHAP,  v.]  ILLEGALITY  OP  THE  RISK. 


B61 


blockade.  But,  as  we  have  abeady  seen  (A),  neither  the  Sect.  766. 
voyage  nor  any  contract  connected  with  it  is  illegal  (notwith- 
standing the  distinct  object  be  to  run  the  blockade),  except 
in  the  Courts  of  the  hostile  belligerent.  But  as  an  intention 
to  commit  a  breach  of  blockade  increases  the  risk,  it  vitiates 
the  policy,  unless  this  intention  was  known  to  the  underwriter 
at  the  time  when  the  policy  was  made. 

The  consequences  of  a  breach  of  blockade  being  highly 
penal,  the  law  of  nations  has  been  very  careful  to  determine 
this  point,  and  has  declared  that  it  can  only  take  place  under 
the  three  following  conditions : — 

First,  the  port  must  be  in  an  actual  state  of  effective  W^at  con- 
blockade,  and  such  fact  must  be  clearly  established  to  the  breach  of 
satisfaction  of  the  Court.  blockade. 

Secondly,  the  neutral  must  have  had  due  previous  notice 
of  the  existence  of  such  blockade. 

Thirdly,  he  must  have  been  guilty  of  some  distinct  act  of 
violation,  either  by  coming  into  or  out  of  the  port  with  a 
cargo  laden  after  the  commencement  of  the  blockade,  or  by 
setting  out,  after  knowledge  that  the  blockade  exists,  with  the 
intention  of  violating  it. 

767.  A  port  is  in  a  state  of  blockade  when  it  is  invested  by  Entry  into 
a  numbOT  of  vessels  sufficiently  near  the  port  to  make  the  I^IgSouB. 
entry  evidently  dangerous  («).  If,  however,  the  attacking 
force  have  been  dispersed  by  storm,  the  commander  retaining 
the  purpose  of  returning  immediately  to  the  station,  and 
using  due  diligence  for  that  purpose,  this  does  not  amount  to 
a  suspension  of  the  blockade  (k).    But  if  the  blockade  be 

(A)  Ante,  b.  760.  **  Blockades,  in  order  to  be  binding, 

(t)  TheMeronrius (1798),  1  C.Bob.  must  be  effeddye,  tliat  is  to  say, 

67;    The    Betsej  (1798),   ibid.   93;  maintained  by  a  force  snffident  really 

The  Stert  (1801),  4  C.  Bob.  65.    See  to  prevent  access  to  the  coast  of  the 

also  the  definition  giyen  in  the  con-  enemy.''    The  rule  that  a  blockade 

yention  between  Great  Britain  and  must  be  effectiye  was  affirmed  by  the 

Bussia  on  17th  June,  1801:  1  Kent,  Supreme  Court  of  the  United  States 

Com.  145.    The  4th  Article  of  the  in  The  Olinda  Bodrigues  (1899),  67 

Maritime  Declaration  of  the  Treaty  Dayis  (174  tJ.  S.),  510. 
of  F^U30  of  1866  is  in  these  wordB:  (k)  The  FrodAridk  Molke  (1798),  1 
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Sect.  767.  raised,  either  wholly  or  partially,  whether  by  the  coercion  of 
a  superior  force,  or  by  the  deliberate  act  of  the  belligerent 
state,  or  even  by  the  remissness  of  its  cruisers,  the  trade  of 
neutrals  ought  to  be  free  (/). 

A  blockade  is  properly  a  uniform  and  universal  exclusion 
of  all  vessels ;  if,  therefore,  some  vessels  are  permitted  to  pass, 
others  have  a  right  to  infer  that  the  blockade  is  raised,  and 
as  there  is  no  valid  blockade,  there  can  be  no  breach 
thereof  (m). 

Neutral  most  768.  In  the  second  place,  it  is  absolutely  necessary  that 
the  blockade,  the  neutral  trader  shall  have  notice  of  the  blockade  before  his 
ship  or  goods  can  be  confiscated  for  violating  it  It  is  imma- 
terial in  what  way  he  comes  to  the  knowledge  of  the  blockade ; 
if  it  actually  exists,  and  he  has  knowledge  of  it,  he  violates  it 
at  his  peril.  Even  where  he  may  not  have  actual  knowledge 
of  it,  yet,  if  it  have  been  notified  to  his  government  by  the 
blockading  power,  he  will  not  be  permitted  to  aver  ignorance 
of  it ;  for  notice  to  foreign  governments  is  held  to  be  notice 
to  all  their  subjects,  to  whom  it  is  their  duty  to  communicate 
it  (») ;  nay,  it  was  even  held  in  one  case  by  Sir  W.  Scott  that 
a  notification  of  blockade  given  to  one  state  must  be  pre- 
sumed, after  a  reasonable  time,  to  have  reached  the  subjects 
of  neighbouring  states,  and  it  aflfects  them  with  the  know- 
ledge of  the  fact  (o). 

The  fixed  time,  however,  allowed  for  the  news  of  blockade 
to  reach  neutral  coimtries  is  not  the  sole  criterion  of  the  right 
to  enter  the  blockaded  port ;  but  it  may  be  submitted  as  a 
question  of  fact  to  the  jury,  whether  the  captain  actually  had 
such  notice  or  not  (p). 

C.  Rob.  86 ;  The  Columbia  (1799),  eee  also  The  Calypso  (1799),  ibid, 

Und.  154 ;   The  HofEnung  (1806),  6  298. 

C.  Rob.  112.  {o)  The  Adelaide  (1799),  2  C.  Rob. 

(Q  The  Ho£Enung  (1805),  6  C.Rob.  111.   The  presumption  of  knowledge 

112,116.  of  a  blockade  would  no  doubt  in  these 

(m)  The  Rolla  (1807),  6  C.  Rob.  da3rs  of  rapid  oonmiunication  be  much 

344.  greater  than  it  was  in  Lord  StoweU's 

(n)  TheNeptnnus  (1799),  2  C.  Rob.  time. 

110;  Th6  Adelaide  (1799),  ibid.  Ill;  {p)  Hanatt  v.  Wise  (1829),  9  B. 
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The  effect  6t  this  notice  may  be  purged  by  subsequent    Sect.  768. 
informatioD,  given  by  a  fleet  of  the  blockading  government,  Effect  of 
that  the  blockade  has  ceased,  although  such  information  may  cessation  of 
be  false  (g).    But  the  information  to  have  this  effect  must  *^^^°"^®- 
proceed  from  some  one  on  whom  the  captain  would  be  justified 
in  relying.     Thus,  the  mistaken  permission  of  an  officer  of  a 
belligerent  cruiser,  not  forming  part  of  the  blockade  force,  to 
enter  a  port  of  whose  blockade  the  captain  had  notice,  was 
held  not  to  justify  him  in  so  entering  (r).     On  the  other 
hand,  it  will  not  be  a  violation  of  blockade  for  a  captain  to 
enter  or  clear  out  of  a  blockaded  port,  with  a  permission 
to  that  effect    from    the    commander    of    the    blockading 
squadron  («). 

769.  Thirdly,  before  the  neutral  trader  can  forfeit  his  There  mtut 
neutrality  on  the  groimd  of  a  breach  of  blockade,  he  must  be  tion  to  break 
shown  to  have  had  an  intention  to  break  the  blockade,  and       Wockade. 
also  to  have  done  some  act  towards  putting  that  intention 
into  execution.     This  may  take  place  in  different  ways. 

The  most  obvious  act  of  violation  is  attempting  to  effect  an 
entrance  into  a  blockaded  place  in  defiance  of  the  investing 
squadron  ;  but,  as  the  object  of  blockade  is  to  prevent  egress 
as  well  as  ingress,  the  attempt  to  force  a  way  out  of  a  block- 
aded port  is  no  less  a  violation  of  the  blockade  than  an 
attempt  to  enter  it,  and  if  done  knowingly  or  fraudulently 
will  subject  the  neutral  to  a  forfeiture  of  his  neutrality  and 
the  confiscation  of  the  ship  {t). 

If  the  cargo,  however,  has  been  band  fide  purchased  or  Neutral 
laden  on  board  before  the  declaration  of  the  blockade,  the  blodraded 
neutral  will  be  allowed  to  come  out  of  port  with  it,  not-  ^  !^^*^^ 
withstanding  the  blockade,  without  a  forfeiture  of  his  neu-  loaded  before 

^  declaration. 

&Cr.  712.    See  also  Winders.  Wise  (1800),  3  C.  Rob.  147;   The  Vrow 

(1829),  Danson  &  Lloyd,  238.  Barbara  (1799),  ibid,  158,  n. 

(q)  The  Neptuinw  (1799),  2  0.  Rob.  (0  The  Frederick  Molke  (1798),  1 

110.  0.  Rob.  86;  The  Neptunus  (1799), 

(r)  The  Courier  (1810),  1  Edw.  249.  ibid,  170 ;  The  Vrow  Judith  (1799), 

(«)  The  JnfErow  ICaria  Sdhrceder  ibid,  150. 
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Overland 
transit  of 
ffoods  to  or 
m>m  a 
blookaded 
port  no 
oreaoh. 


IliliEGAXITY  OP  THE  RISK.  [pART  H. 

tralit7(t^) :  in  all  oases  a  vessel  that  lias  entered  a  port 
before  notice  of  the  blockade  may  come  out  of  it  in  ballast 
after  such  notice  (a?),  or  may  bring  away  with  her  the  cargo  that 
she  had  imported  before  notice  of  the  blockade,  and  which 
still  remains  on  board  of  her.  But  a  ship  purchased  at  the 
blockaded  port  after  the  declaration  of  blockade  cannot  be 
cleared  out  from  the  port  while  the  blockade  continues  (y). 

It  is  not  a  violation  of  blockade  in  a  neutral  to  purchase 
goods  at  the  blockaded  port  and  transport  them  thence  over- 
land to  another  port  not  blockaded,  and  then  export  them 
from  the  latter  port  (s) ;  by  parity  of  reasoning,  it  is  not  a 
breach  of  this  warranty  to  transport  goods  by  inland  naviga- 
tion from  or  to  the  blockaded  port  (a). 


Sailing  with 
notice  of 
blockade 
generally  a 
breach. 


770.  To  constitute  a  breach  of  blockade,  it  is  not  in  eveiy 
case  necessary  that  there  should  be  a  positive  act  of  entry 
within  the  limits  of  the  blockade.  Where  the  captain  before 
sailing  has  either  impliedly  or  actually  had  notification  of  the 
existence  of  the  blockade,  the  very  act  of  sailing  for  the 
blockaded  place  with  the  intention  of  entering  it  if  found 
practicable  or  expedient  will  (except  in  the  case  of  very  long 
voyages  (b) )  amount,  from  the  very  commencement  of  the 
voyage,  to  a  breach  of  the  blockade,  and  subject  the  neutral 
from  that  time  to  all  the  penalties  of  its  violation  (c). 

So,  although  the  neutral  may  have  had  no  notice  of  the 
blockade  at  the  time  of  first  sailing,  yet,  if  he  be  informed  of 
the  fact  at  any  port  at  which  he  may  afterwards  touch,  and 


(fi)  The  Betsey  (1798),  1  0.  Rob. 
93;  The  Comet  (1808),  1  Edw. 
32.  The  general  practice  of  belli- 
gerents is,  in  notifying  a  blockade, 
to  allow  a  certain  number  of  days  for 
neatral  ships  to  complete  their  load- 
ing and  leave  the  port. 

(x)  The  Frederick  Molke  (1798),  1 
0.  Rob.  86. 

(y)  The  General  Hamilton  (1805), 
6  C.  Rob.  61 ;  The  Vigilantia  (1806), 
Hid.  122. 


{z)  The  Ocean  (1801),  3  C.  Rob. 
297. 

(a)  The  Stert  (1801),  4  C.  Rob. 
66;  The  Yonge  Pieter  (1801),  ibid. 
79.  See  also  The  Peterhoff  (1866),  6 
Wallace,  28. 

(b)  Naylor  v,  Taylor  (1829),  9  B. 
&  Cr.  718. 

(c)  The  Columbia  (1799),  1  0.  Rob. 
154 ;  The  Neptonns  (1799),  2  0.  Rob. 
110. 
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still  attempt  to  enter  the  blockaded  port,  this  is  a  ground  of   Sect.  770. 
condemnation  {d). 

Lingering  near  a  blockaded  port,  as  well  as  continuing  in  Lingering 
the  course  towards  it  after  notification,  when  it  shows  an  blockaded 
intention  to  enter  the  port,  is  a  breach  of  the  blockade  (e).  b?!each  of 
So,  sailing  after  notification  of  a  blockade,  with  instructions  blockade, 
to  proceed  to  the  mouth  of  the  harbour  of  a  blockaded  place  with  instouc- 
to  inquire  if  the  blockade  was  raised,  is  a  ground  for  confisca-  iJ^q^ui^g™*^^ 

tion  (/).  blockaded 

^  port,  except 

Even  an  agreement  by  charter-party  to  proceed  to  a  port  in  case  of 
which  is  afterwards  blockaded  does  not  justify  the  captain's  voyages, 
proceeding  on  the  voyage  after  notification  of  the  blockade  {g). 

The  mere  act,  however,  of  sailing  for  a  blookfwied  port, 
after  notice  of  the  blockade,  is  not  a  forfeiture  of  neutrality, 
xmless  there  was  a  premeditated  design  of  breaking  the 
blockade,  supposing  it  should  be  found  to  continue  in  force  on 
the  ship's  arriving  at  the  port.  In  the  case  of  distant  voyages, 
such  as  those  across  the  Atlantic,  vessels  were  allowed  to  sail, 
after  notice  of  a  blockade,  on  a  contingent  destination  for  the 
blockaded  port,  subject  to  the  duty  of  subsequent  inquiry,  at 
suitable  places,  as  to  the  continuance  of  the  blockade  (A). 

If  it  be  attempted  to  prove  by  the  sentence  of  a  foreign 
Court  of  Admiralty  that  the  ship  was  condemned  for  a  breach 
of  blockade,  this  can  only  be  done  by  showing  that  the 
sentence  on  the  face  of  it  explicitly  proceeded  on  that 
ground  («). 

771.  It  is  contrary  to  the  principles  of  the  English  Prize  Inauranoe  on 
Law,  that  a  neutral  should  be  allowed  to  carry  on  the  cosisting  engaged  in 


(rf)  TheOolnmbia(1799),l  C.Rob.  (y)  The  Tutela  (1806),  6  C.  Rob. 

154 ;  Winder  v.  Wise  (1829),  Dan.  &  177. 

LL   23.      See  the   8.  P.  variously  {h)  The  Shepherdess  (1804),  6  C. 

decided  in  the  Corata  of  the  United  Rob.  264 ;  Najlor  v,  Taylor  (1829), 

States,  1  Phillips,  Ins.  s.  840.  9  B.  &  Cr.  718  ;  Dalgleiah  v.  Kodg- 

{e)  The  Elizabeth  (1810),  1  Edw.  son  (1831),  7  Bing.  495 ;  Medeiros  v. 

198 ;  The  Arthur  (1810),  ibid.  202.  HiU  (1832),  8  Bing.  231. 

(/)  The  Irene  (1804),  6  0.  Rob.  (t)  Dalgleish  v,  Hodgson  (1831),  7 

76.  Bing.  495  ;  5  M.  &  P.  407. 
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Sect.  771.    or  colonial  trade  of  the  enemy,  not  open  to  foreigners  during 
the  coasting    peace,  and  thereby  increase  the  enemy's  resources  during  war. 

or  colonial  .  ii.-,i      t-i      i       i  »       iii» 

trade  of  the         Accordingly,  the  rule  estabushed  by  England  is,  that  ships 
enemy.  ^^^  cargo  engaged  in  such  trade  shall  be  liable  to  confiscation 

as  prize  of  war.  This,  which  is  frequently  called  the  rule  of 
1756,  from  its  having  been  first  settled  in  that  year,  was 
frequently  acted  upon  by  Lord  Stowell  in  the  course  of  the 
wars  arising  out  of  the  French  Revolution  (k). 

There  can  be  no  doubt  that  an  insurance,  eflfected  in  this 
country,  England  being  at  the  time  a  belligerent  power,  to 
protect  such  privileged  neutral  trading,  would  be  treated  as 
wholly  illegal  and  void  by  our  Courts,  on  the  ground  that 
"  trading  to  an  enemy's  colony  with  all  the  privileges  of  an 
enemy's  ship  causes  a  neutral  vessel  to  be  regarded  as  an 
enemy's  ship,  and  renders  her  lawful  prize  "  (/). 

The  coasting  trade  of  this  country  was  thrown  open  to 
foreign  ships  by  the  17  &  18  Vict.  c.  5. 

Enemy's  772.  Until  the  Declaration  made  with  the  Treaty  of  Paris 

board  neutral  in  1856,  it  had  come  to  be  considered  as  an  established  rule 

^*  of  the  law  of  nations,  though  none  has  been  at  times  more 

vehemently  contested  by  those  states  whose  interests  for  the 

time  being  it  opposed,  that  the  neutral  flag  does  not  in  time 

of  war  protect  enemy's  property  from  hostile  seizure  (m). 

The  carrying,  however,  of  enemy's  goods  from  the  neutral 
territory  to  the  enemy's  country  was  not  held  to  be  a  breach 

{k)  See  The  Immanuel  ( 1 799),  .2  C,  the  practice  of  Eorope  in  this  reepeot, 

Bob.  186.  discusses,  on  abstract  principles,  the 

(/)  Berens  v.  Backer  (1761),  1  W.  question  **  whether  free  ships  should 

Bl.  314.  make  free  goods ;  "  and,  though  one 

(m)  Grotius,De  Jure  Belli  acPacis,  of  the  strongest  champions  of  neutral 

lib.  iii.  c.  6,  s.  6  ;  Vattel,  Droit  des  rights,  he  decides,  on  principle,  that 

Gens,  liv.  iii.  c.  7,  s.  116.   One  of  the  the  former  rule  of  the  English  Admi- 

most  celebrated  articles  of  the  code  ralty   is    the    sound    one    (Diritto 

of  the  armed  neutraUty  of  1780  was,  Marittimo  dell'  Europa,  c.  iu.  art.  2, 

that  -  aU  effects  belonging  to  the  ^^^  j.  ^^  ^  j^^).  See  also  the 
subj  ects  should  be  looked  upon  as  free 

on  board  neutral  shipa,  exoopt  only  '^hole  "mbject  most  ably  diacoaeed  in 

such  as  were  contraband."    Azuni,  Manning's  (Donmientaries  on  the  Law 

who  gives  an  interesting  narratiye  of  of  Nations,  203 — 244. 
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of  neutral  oonduot,  and  if  there  were  nothing  unfair  in  the  Sect.  772. 
transaction^  the  neutral  carrier  was  held  entitled  at  the  hands 
of  the  captors  to  the  full  freight  due  for  the  carriage 
of  the  goods  upon  the  whole  voyage,  though  he  had  not 
carried  them  to  their  place  of  destination,  because  a  sur« 
render  of  them  to  the  captors  is  a  delivery  to  the  person 
who,  by  the  rights  of  war,  is  put  in  the  place  of  the  con- 
signee (n); 

No  insurance  on  such  goods  themselves  could,  of  course,  be  Insnranoe  on 
enforced  in  the  Courts  of  the  hostile  belligerent,  and  would  beS^erent  on 
by  them  be  considered  absolutely  illegal  and  void  if  made  ^«^*^  *^P- 
by  any  of  his  subjects.    If  made,  however,  by  neutrals, 
and  sought  to  be  enforced  in  neutral  Courts,  it  would  be 
otherwise;  for  as  the  neutral  may  lawfully  carry  enemy's 
property,  there  can  be  no  doubt   that   he  may  lawfully 
insure  it  (o). 

An  insurance  may  be  lawfully  effected  in  the  belligerent  Insnranoee  on 
country  on  the  property  of  neutral  owners,  on  board  a  ship  going  to 
which  is  also  conveying  enemy's  goods  to  an  enemy's  port.  ^^"^^  ®  P°"* 
The  fact  of  carrying  enemy's  goods  may  (unless  the  bellige- 
rent is  bound  by  the  rule  of  the  Declaration  of  Paris)  subject 
the  neutral  ship  to  be  detained  and  earned  into  port  for 
investigation ;  yet  it  does  not  render  the  adventure  illegal 
so  as  to  affect  the  interest  of  neutral  owners  if  not  covered 
by  the  same  policy  as  that  by  which  the  enemy's  goods  are 
msured. 

Hence,  where  an  American  ship  from  New  York  to  Havre  Barker  v. 

,  Blakes. 

was  carried  into  Bristol  by  British  cruisers  for  examination, 

and  found  to  have  a  small  portion  of  enemy's  property  on 
board,  it  was  held  that  British  underwriters  were  neverthe- 
less answerable  to  neutral  owners  of  neutral  goods  insured  on 
board  the  same  ship,  but  not  by  the  same  policy,  in  respect 
of  loss  incurred  on  such  goods  by  the  breaking  up  of  the 


(fi)  The  Copenhagen  (1799),  1  0.      Merchant  Shipping,  4th  ed.  619. 
Bob.    2S9.     See   also   Haolaohlan,  (o)  3  Kent,  Com,  267. 
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Sect.  772. 


Neutral 
property  on 
enemy's 
ships. 


Declaration 
of  Paris. 


voyage  consequent  on  the  ship's  being  so  brought  in  for 
examination  {p). 

773.  It  is  a  dear  rule  of  the  law  of  nations  that  the  effects 
of  neutrals  found  on  board  enemy's  ships  shall  be  free,  and 
both  cases  rest  on  the  simple  and  intelligible  principle  that 
war  gives  a  full  right  to  capture  the  goods  of  an  enemy,  but 
gives  no  right  to  capture  the  goods  of  a  friend  (q). 

The  captor,  in  case  of  neutral  goods  found  on  board  an 
enemy's  vessel,  is  entitled  to  freight  upon  them  if  he  performs 
the  voyage  and  carries  the  goods  to  their  port  of  original 
destination,  but  not  otherwise  (r). 

The  immunity  of  neutral  goods,  however,  on  board  an 
enemy's  ship  is  confined  to  the  case  of  a  merchantman,  and 
does  not  extend  to  an  armed  cruiser ;  for  by  placing  them  on 
board  an  armed  ship  of  the  enemy  the  neutral  shows  an  in- 
tention to  resist  visitation  and  search,  and  to  that  extent  an 
adherence  to  the  enemy  (s). 

774.  The  2nd  and  3rd  Articles  of  the  Maritime  Declaration 
of  1856  are  as  follows : — 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
tion of  contraband  of  war  {(). 

3.  Neutral  goods,  with  the  exception  of  contraband  of  war, 
are  not  liable  to  capture  under  enemy's  flag. 

No  states  are  bound  by  this  declaration  except  those  who 
were  parties  to  it  at  the  time,  or  who  have  adopted  it  subse- 
quently. The  states  originally  parties  to  it  are  England, 
France,  Austria,  Bussia,  Prussia,  Sardinia  and  Turkey r  lef ost 


(p)  Barkens.  Blakes  (1808),  9  East, 
283. 

(q)  Grotins,  Be  Jure  Belli  acPacis, 
lib.  iii.  0.  6,  8.  16 ;  Yattel,  liv.  iii. 
0.7,  s.  116. 

(r)  The  Fortuna  (1802),  4  0.  Rob. 
278  ;  The  Diana  (1803),  6  0.  Rob.  67. 

(«)  The  Fannj,  1  Dodson,  Adm.  R. 
443. 

(t)  There  is  no  exemption  of 
enemy's  goods  carried  in  a  ship  of 


the  captor's  oountry.  Thns,  in  time 
of  war  between  Great  Britain  and  the 
Transvaal  goods  in  the  course  of  car- 
riage in  a  British  ship  to  Lorenxo 
Marqnes,  for  consignees  in  the  Trans- 
vaal, were  recently  condemned  bj  the 
Prize  Court  sitting  in  Gape  Colonj : 
The  Mashona,  the  judgments  in 
which  case  are  printed  in  the  Journal 
of  ComparatiYe  Legislation  for 
August,  1900. 
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of  the  other  maritime  nations  have  acceded  to  it.  In  the  fleet.  774. 
recent  war  between  the  United  States  and  Spain  both  belli- 
gerents, though  they  had  not  acceded  to  the  Deolarationy 
agreed  to  the  exemption  of  enemy's  goods  in  neutral  ships 
from  capture^  and  a  return  to  the  older  rule  seems  im- 
probable. 

The  2nd  Article  of  the  Declaration  of  Paris  does  not,  it  is 
submitted,  affect  the  operation  of  the  rule,  foimded  on  public 
policy,  that  insurances  on  the  property  of  a  belligerent  are 
considered  invalid  in  the  Courts  of  the  other  belligerent. 
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LOSSES  NOT  COVERED  BY  THE  POLICY. 
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BBOI. 

Bj  Wear  and  Tear,  Inherent 
Vioe,  Leakage,  Breakage, 
MortaHty 776—782 

Bemote  Conseqnenoee  of  Peril ; 
Collision  Claoae 783—797 

Effect  of  Negligence  of  ABsored 
or  their  Servants    798—801 

Statatory  Ldmitation  of  Owner's 
lialulitj 802 


BBOt, 

Loss  hy  Acts  of  the  Goyemment 
of  the  Assured    803 

Loss  hj  Interdiction  of  Com- 
merce, Blockade,  Emhargo, 
&c 804—808 

Loss  hj  Foreign  Smuggling . . .  809 

Bisk  aggrayated  by  Subsequent 
Eyents 810 

Damage  to  a  different  Subject. .  811 


Before  proceeding  to  oonsider  that  clause  in  the  polioy  which 
enumerates  the  specific  perils  against  which  the  underwriters 
engage  to  indemnify  the  assured,  we  will  direct  our  attention 
to  oertcdn  general  principles  which,  in  all  cases  alike,  limit 
and  modify  the  underwriter's  responsibility. 

776.  An  important  limitation  on  the  underwriter's  liability  ^^  ^  wear 
is,  that  he  undertakes  to  indemnify  the  assured  only  against 
loss  caused  by  the  direct  and  violent  operation  of  the  perils 
insured  against,  and  not  against  the  ordinary  wear  and  tear 
of  the  voyage. 

No  ship  can  navigate  the  ocean  for  any  length  of  time, 
even  under  the  most  favourable  circumstances,  without  suf- 
fering a  certain  degree  of  decay  and  diminution  in  value, 
which  we  speak  of  as  wear  and  tear ;  for  this,  however  con- 
siderable, the  underwriter  is  never  liable :  he  is  only  liable 
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Sect.  775.  when  the  damage  sustained  is  the  result  of  some  casualty,  or 
"  something  which  could  not  be  foreseen  as  one  of  the  neces- 
sary incidents  of  the  adventure.  The  purpose  of  the  policy 
is  to  secure  an  indemnity  against  accidents  which  may 
happen,  not  against  events  which  must  happen  "  (a). 

Dwtmddon  g^^jj^  jg  q^q  undoubted  rule ;  but  its  application  is  often  a 

between  wear  '  ^f 

ancLtearaad  matter  of  great  nicety.  In  fact,  few  things  in  the  law  of 
Marine  Insurance  have  been  found  more  difficult  in  practice 
than  to  discriminate  between  damage  occasioned  by  the  ordi- 
nary service  of  the  voyage  and  that  caused  by  the  perils  of 
the  sea. 

Phillips  (J)  observes  that  it  is  most  difficult  to  distinguish 
what  is  wear  and  tear  and  decay,  from  the  damage  which 
constitutes  a  loss,  in  the  case  of  sails,  rigging,  cables  and 
anchors.  Where  sails  are  purposely  cut  away,  or  a  cable  is 
purposely  cut  for  the  purpose  of  escaping  from  an  impending 
peril,  the  voluntary  sacrifice  clearly  gives  a  claim  against  the 
insurers,  though  the  thing  sacrificed  is  old  and  would  soon 
have  been  worn  out  and  destroyed  by  use.  "  But  where  the 
damage  or  loss  is  not  voluntary,  it  is  difficult  in  many 
instances  to  determine  whether  it  ought  to  fall  upon  the 
owner  of  the  vessel  or  the  underwriter.  The  parting  of  a 
rope  or  cable,  or  the  splitting  of  a  sail,  is  not  in  itself  neces- 
sarily a  proof  of  the  extraordinary  operation  of  the  perils  of 
the  seas,  for  this  will  happen  from  use  and  decay  in  the  most 
favourable  weather  and  under  the  most  fortunate  circum- 
stances. Damage  or  loss  of  this  sort,  therefore,  commonly 
belongs  to  the  owner  of  the  vessel  to  bear,  and  does  not  con- 
stitute the  ground  of  any  claim  against  the  insurer,  unless  it 
takes  place  out  of  the  common  course  of  things,  or  appears  to 
be  the  effect  of  the  unusual  and  violent  operation  of  a  peril 
insured  against." 

(a)  Per    Lord   HenoheU  in  The  N.  S.  431,  cited   L.  B.  9  Q.  B. 

Xantho  (1887),  12  App.  Gas.  at  p.  at  p.  596.    His  definition,  howeyer, 

509.    See  also  per  Lush,  J.,  in  Mer-  is  open  to  the  oritioisms  of  Lowndes 

chants'  Trading   Go.  v,   Uniyersal  (liar.  Ins.  8.  187)  and  Gow,  p.  95. 
Marine  Go.  (1870),  2  Asp.  M.  L.  G.  {b)  Sect.  1105. 
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776.  Thus,  if  a  cable  be  chafed  by  the  rocks,  or  the  fluke    Sect.  776: 
of  an  anchor  broken  off,  in  a  place  of  usual  anchorage  and  in  case  of 

,  ,  ,  cables  and 

under  no  extraordinary  circumstances  of  wind  and  weather,  anchors. 

this  18  ordinary  wear  and  tear  of  the  voyage  which  falls  on 

the  owner  alone,  and  for  which  the  underwriter  is  not  liable ; 

if,  on  the  other  hand,  the  same  thing  were  to  occur  in  a  place 

of  unusual  anchorage,  or  even  in  the  usual  anchorage  ground 

in  a  gale  of  extraordinary  violence,  the  imderwriter  would  be 

liable  for  the  loss  as  caused  by  the  perils  of  the  sea  (c). 

Where  a  mast  is  sprung  oi*  spars  snapped  by  the  direct  !» case  of 
action  of  the  wind,  the  fact  itself  proves  the  violence  to  have  and  saiLs. 
been  extraordinary,  and  the  loss  falls  on  the  imderwriter  as 
caused  by  a  peril  of  the  sea  (d) ;  the  result  is  the  same  if  the 
ship  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her 
masts  {e). 

So,  if  sails  are  blown  from  the  bolt-ropes,  or  split,  by  a 
squall  coming  on  so  suddenly  that  they  could  not  be  furled, 
this  is  a  loss  by  the  perils  of  the  sea,  and  not  by  the  ordinary 
wear  and  tear  of  the  voyage  (/),  and  the  decision  of  our 
English  Courts  has  been  to  the  same  effect  when  sails  are 
split  or  masts  carried  away  in  consequence  of  crowding  a 
press  of  sail  to  avoid  an  enemy  or  a  lee  shore  (g). 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 

(c)  Beneoke,  Pr.  of  Indem.  456  ;  primd  fade  due  to  extraordinary  cir- 
Stevens   on    Average,    160 ;    Phil-  cumstances.      Gf.  also    Gk>w,    209, 
lips,  Ins.  8.  1106.    Lowndes  (Mar.  210. 
Ins.    8.    287)   points   out  that,    as  (^  See  Phillips,  s.  1105. 
articles  of  this  kind  are  provided  for          (e)  Stevens,  166. 
the  very  pnrpose  of  resisting,  and          (/)  Benecke,  Pr.  of  Indem.  451. 
are  necessarily  subjected  to,  much          {g)  Covington  v,  Koberts  (1806), 
constant  ordinary  strain,  the  former  2  B.  &  P.  N.  K.  378 ;  Stevens  on 
rule  of  practice  was  to  treat  a  break-  Average,  168.    Even  here,  Benecke 
age  as  mere  wear  and  tear,  apart  thinks  that,  except  under  extraordi- 
from  exceptional  cases.      Latterly,  nary  circimistances,  this  loss  would 
however,  there  has  been  a  tendency  not  fall  on  the  underwriters,  *'  be- 
to  relax  this  rule,  owing  to  the  com-  cause  the  dangers  in  which  these 
pulsory  tests  imposed  by  the  Board  losses  originate  are  occurrences  which 
of  Trade  ;  the  argument  being,  that  frequently  take  place,  and  which  the 
a  fracture  sustained  by  an  article  vessel  ought, to  be  able  to  resist:" 
which  has  passed  the  test  must  be  p.  455,  ud  tiuere. 
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Sect.  776.  torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of  the 
ship,  and  not  by  the  direct  and  violent  operation  of  any  extra- 
ordinary casualty ;  in  other  words,  by  any  of  the  perils  of  the 
seas,  in  the  sense  which  these  words  bear  in  policies  of  insur- 
ance, this  is  undoubtedly  only  wear  and  tear,  and  does  not 
fall  upon  the  underwriter  (h). 

Technical  777.  In  view  of  the  practical  difficulty  in   determining 

wGftr  and  tear.  m.  »/  *j 

whether  the  loss  of  a  sail  is,  under  particular  circumstances, 

due  to  wear  and  tear  rather  than  to  extraordinary  weather, 
and  in  order  to  avoid  disputes  as  to  the  exact  condition  of  a 
lost  sail  and  the  precise  degree  of  a  gale,  a  distinction  has 
been  established  at  Lloyd's,  and  has  been  included  in  the 
Rules  of  Practice  of  the  Association  of  Average  Adjusters, 
between  literal  and  technical  wear  and  tear.  According  to 
this  usage,  technical  wear  and  tear — ue.^  "  sails  split  by  the 
wind  or  blown  away  while  set,  unless  otKsasioned  by  the  ship's 
grounding  or  coming  into  collision,  or  in  consequence  of 
damage  to  the  spars  to  which  the  sails  are  bent — are  not 
charged  to  underwriters."  And  similarly,  "  rigging  injured 
by  straining  or  chafing  is  not  charged  to  imderwriters,  unless 
such  injury  is  caused  by  blows  of  the  sea,  grounding  or  con- 
tact, or  by  displacement  through  sea  peril  of  the  spars, 
channels,  bulwarks,  or  rails  "  {i). 
Damage  The  damage  caused  by  springing  a  leak  is  not  a  charge 

ppringing  a  upou  the  Underwriters,  unless  it  be  directly  traceable  to  the 
w^Mid^tear  inimediate  and  violent  operation  of  some  peril  insured  against, 
and  when  ag  ^here  the  leak  can  be  proved  to  have  been  caused  by  a 
heavy  sea  striking  the  vessel  or  by  her  being  driven  on  a  rock, 
&c. ;  where  the  leak  arises  from  the  unseaworthy  state  of  the 
ship  when  she  sailed,  or  from  wear  and  tear  or  natural 
decay  (A;),  and  is  only  a  consequence  of  that  ordinary  amount 

(h)  Benecke,  Pr.  of  Indem.  451 ;  maohinery,  which  are  foUowed  in 

Phillips,  Ins.  a.  1105.  practice. 

(t)  See  McArthur,  110— 113,220—  t     j    tt  , 

222,  who  notices  other  general  rules  ^    See   per   Lord   Halahnry  in 

relating  to  injuries  to  pnmps,  donkey-  Hanulton    v.    Pandorf    (1887),    12 

engines  and  other  parts  of  a  yessel's  App.  Oas.  at  p.  528. 
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of  straming  to  which  she  would  tmavoidahly  be  exposed  in 
the  general  and  average  course  of  the  voyage  insured,  the 
underwriter  is  not  liable  (/). 

Damage  done  to  the  hull  of  the  ship  in  the  course  of 
defending  her  against  an  enemy  is  not  ordinary  wear  and 
tear  of  the  voyage,  at  all  events  as  regards  a  merchantman  (m) ; 
nor  is  damage  done  by  storm  to  the  ship's  upper  works  («). 
But  damage  done  to  the  hull  of  the  ship  by  worms  and  rats 
is,  generaUy  speaking,  regarded  as  falling  within  the  ordi- 
nary wear  and  tear  of  the  voyage  and  not  on  the  under- 
writers (o). 

With  regard  to  copper  sheathing,  the  right  rule  would 
fleem  to  be  that  the  underwriter  ought  to  be  responsible  for 
all  damage  violently  done  to  it  by  the  direct  operation  of  the 
perils  of  the  sea,  as  where  it  is  torn  or  scraped  ofE  by  rocks  in 
consequence  of  a  storm ;  but  not  for  any  deterioration  which, 
considering  the  age  of  the  sheathing  and  the  incidents  of  the 
voyage,  can  fairly  be  attributed  to  wear  and  tear  (p). 

These  are  a  few  instances  of  the  application  of  this  rule ; 
but,  after  all,  much  must  be  left  to  the  judgment  of  practical 
men  in  each  case,  subject  to  this  guiding  principle  :  that  when- 
ever the  loss  can,  upon  a  fair  review  of  all  the  circumstances. 


Sect.  777. 


Damage  done 
to  the  hull  of 
the  ship,  as  by 
enemy's  shot, 
by  worms, 
rats,  &o. 


Damage  to 
copper  sheath- 
ing. 


(/)  Fawoos  V.  Sarsfield  (1856),  6 
£.  &  B.  199  ;  Dadgeon  v.  Pembroke 
(1877),  L.  B.  9  Q.  B.  681 ;  and  The 
Merchants'  Trading  Co.  v.  UnlTersal 
Marine  Ins.  Co.,  (1870),  2  Asp.  M.  C. 
K.  S.  431,  there  cited  by  Black- 
bam,  J. 

(m)  Taylor  v.  Curtis  (1816),  6 
Taunt.  608;  2  Marshall,  K.  309; 
Stevens  on  Average,  167,  168,  contra. 
But  see  Benecke,  Pr.  of  Indem.  456. 

(it)  Stevens  on  Average,  161 ; 
Benecke,  Pr.  of  Indem.  454  ;  1  Phil- 
lips, Ins.  8.  1105. 

(o)  As  to  worms,  see  Rohl  v.  Parr 
(1794),  1  Esp.  445;  1  PhiUips,  Ins. 
B.  1101 ;  3  Kent,  Com.  300,  n.  As 
to  rats,  Hunter  v.  Potts  (1815),  4 
Gamp.  203;  Laveroniv.  Drory  (1852), 


8  Exch.  166.  Seem,  however,  where 
the  rats  gnaw  a  hole  which  lets 
in  sea-water,  Hamilton  v,  Pandorf 
(1887),  12  App.  Cas.  518. 

{p)  Phillips,  8.  1605.  It  was  for 
some  time  the  practice  of  under- 
writers not  to  pay  for  damage  done 
to  the  hull  below  the  water-line, 
except  where  the  ship  had  taken  the 
ground  or  had  come  into  contact 
with  some  substance  other  than 
water.  But  in  Harrison  v.  The 
Universal  Marine  Ins.  Co.  (1862), 
3  F.  &  F.  191,  a  special  jury  at  the 
Guildhall  found  that  the  custom  was 
not  established.  This  led  to  the  in- 
sertion of  <*  The  Metalling  Clause." 
See  McArthur,  308. 
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Sect.  777.    be  imputed  to  the  ordinary  wear  and  tear  of  tHe  voyage,  the 
underwriter  is  exempt  from  liability. 


IJnderwriter 
is  not  liable 
for  loss  arising 
from  the 
proper  vice  of 
the  thing 
insured. 


Loss  by  spon- 
taneous oom- 
bustion. 


778.  Upon  the  same  ground,  the  underwriter  is  not  liable 
for  that  loss  or  deterioration  which  arises  solely  from  a  prin- 
ciple of  decay  or  corruption  inherent  in  the  subject  insured, 
or,  as  the  phrase  is,  from  its  proper  vice ;  as  when  fruit 
becomes  rotten,  or  flour  heats,  or  wine  turns  sour,  not  from 
external  damage,  but  entirely  from  internal  decomposition  {q). 
Accordingly,  where  meat  shipped  at  Hamburg  became  putrid 
through  delay  on  the  voyage  occasioned  by  tempestuous 
weather,  and  was  necessarily  thrown  into  the  sea,  it  was  held 
to  be  no  loss  within  the  meaning  of  the  policy  (r).  So,  if 
spontaneous  combustion  is  generated  by  the  effervescence  or 
other  chemical  change  of  the  thing  insured,  arising  from  its 
having  been  put  on  board  wet  or  otherwise  damaged,  the 
underwriter  is  not  liable  («) ;  but  it  lies  upon  him  to  show 
clearly  that  the  fire  really  axose  from  this  cause  (t). 

The  same  rule  applies  to  a  case  of  loss  of,  or  damage  to, 
ship.  Thus,  where  a  vessel  insured  imder  a  time  policy  sailed 
in  an  imseaworthy  state,  and,  without  encoimtering  any  more 
than  ordinary  marine  risk,  was  obliged,  owing  to  the  defective 
state  in  which  she  sailed,  to  put  into  a  port  for  repair,  the 
expenses  of  doing  so  were  held  to  be  irrecoverable,  although 
there  was  no  warranty  of  seaworthiness  and  although  the 
owner  was  not  aware  of  her  defects  {u). 

Lossbyordi-  779.  Upon  the  same  principle,  the  underwriter  is  never 
anZb^i^^  liable  for  that  ordinary  and  inevitable  amount  of  leakage  and 
^e^lSr^      breakage  to  which  wines,  spirits,  molasses,  oil,  earthenware. 


{q)  See  the  authorities  oolleoted 
1  Emerigon,  c.  zii.  8.  ix.  pp.  388 — 
392. 

(r)  Taylor  v.  Dunbar  (1869),  L.  R. 
4  0.  P.  206 ;  approved  in  Pink  v, 
Fleming  (1890),  25  Q.  B.  D.  396. 

(t)  1  Emeiigon,  c.  xii.  s.  zTiii.  {  4, 
p.  430. 


(0  Boyd  V.  Dubois  (1811),  3  Camp. 
132 ;  Providence  Washington  Ins. 
Co.  V.  Adler  (1886),  65  Maryland, 
162. 

(tf)  Fawous  V.  Sarsfield  (1856),  6 
E.  &  B.  192.  Cf.  BaUantyne  v. 
Haokinnon,  [1896]  2  Q.  B.  455; 
and  contrast  Dudgeon  v,  Pembroke 
(1877),  2  App.  Cas.  284. 
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glass,  and  other  liquid,  or  brittle,  commodities  are  necessarily    Sect.  779. 
exposed  in  the  usual  course  of  even  the  most  fortunate  voyage. 
This  is  a  rule  universally  established  by  the  general  law 
maritime,  wherever    the    practice    of   marine    insurance  is 
known  (;r).     Stevens  states  that,  by  the  custom  of  Lloyd's, 
articles  liable  to  leakage  and  breakage,  though  not  enumerated  Bat  extra- 
in  the  common  memorandum,  are  always  imderstood  to  be  ageorY«Sc-" 
"  free  of  average  "  (i.^.,  the  imderwriter,  as  to  them,  is  liable  *^^i^  ^ 
for  no  partial  loss,  however  great  its  amount  may  be),  unless  pitching  and 
it  can  be  shown  that  the  ship  in  the  course  of  the  voyage  has  the  ship  at 
struck  the  groimd  with  such  force  as  thereby  to  have  damaged  ^^^^^ 
her  stowage  (y).     Lord  Denman,  however,  considering  this 
to  be  an  tmreasonable  usage,  would  not  allow  it  to  be  given 
in  evidence  to  defeat  the  claim  of  the  assured.     The  facts  of 
the  case  were  shortly  these : — Thirty-six  casks  of  oil  insured 
from  London  to  St.   Petersburg  were  safely  stowed  at  the 
beginning  of  the  voyage,  but  in  the  course  of  it,  in  conse- 
quence of  the  pitching  and  labouring  of  the  ship  in  cross  seas, 
ihey  leaked  to  such  an  extent  that  ten  of  the  casks  were  com- 
pletely emptied,  and  the  rest  had  lost  a  great  part  of  their 
contents.     The  casks,  however,  had  not  shifted  their  places 
— in  other  words,  "  the  stowage  was  not  damaged."     The 
defendants    proposed  to  give  in  evidence  the   custom   of 
Lloyd's ;  but  Lord  Denman  rejected  the  evidence,  and  told 
the  jury  to  consider  whether  the  loss  was  in  fact  caused  by 
what  they  considered  perils  of  the  seas ;  the  jury  being  unable 
to  agree,  a  verdict  was  taken  by  consent  for  the  defendant  {z). 
In  our  own  country  no  fixed  rule  is  laid  down  as  to  what 
shall  be  considered  ordinary  leakage  and  breakage  on  given 
articles  on  a  givf  n  voyage. 

Li  the  United  States,  and  generally  on  the  continent  of 
Europe,  a  certain  percentage  is  fixed,  varying  upon  different 

{x)  For  the  general  principle,  see  (y)  Stevens,  219. 

1  Emerigon,  c.  xii.  s.  ix.  p.  8S9,  ^^  ^^^^  ^    MarshaU    (1836),   7 

irho  ooUeots  the  anthoritiee.     See  \       f* 

abo  Codede  Oommeroe,  art.  865;  0.  &  P.  697,  tried  at  GnildhaU  before 

Stereos  cm  Average,  219.  a  special  jury. 
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Sect.  779. 


Oommiztiire 
no  loss. 


mortality 

among 

animfus. 


mortality  of 
negro  slaves. 
Death  caused 
by  suicide 
held  not  to  be 
at  the  risk  of 
the  under- 
writer. 


artioles,  and  upon  voyages  of  different  length  and  duration, 
as  the  ordinary  amount  of  leakage  and  breakage,  for  which 
the  underwriter  can  in  no  case  he  liable,  even  though  ihe  ship 
may  be  wrecked  or  stranded.  Any  leakage  or  breakage 
beyond  this  average  amount  is  a  loss  to  the  imderwriter  if 
the  ship  be  wrecked  or  stranded,  but  not  otherwise. 

780.  There  may  be  a  bursting  of  the  wrappers,  and  a  com- 
mixture of  the  contents,  without  any  loss  on  that  accoimt 
such  as  the  insurer  would  be  liable  for.  Where  cotton  wool 
belonging  to  different  owners  was  shipped  in  bales  by  the 
same  vessel,  and  encoimtered  such  a  tempest  on  the  voyage 
that  many  of  the  bales  were  burst  and  the  contents  mingled, 
and  the  distinctive  marks  upon  others  of  the  bales  were 
obliterated,  it  was  held  that  the  several  owners  became 
tenants  in  common  of  the  mass,  and  were  not  deprived  of 
their  property  in  the  whole,  so  ajs  to  entitle  them  to  claim  as 
for  a  total  loss  (a), 

781.  Upon  the  same  principle,  under  policies  on  living 
animals  the  imderwriters  are  not  liable  for  losses  solely 
attributable  to  death  from  natural  causes.  As,  for  instance, 
if  it  be  owing  to  any  infectious  disorder  which  might  equally 
have  seized  them  on  land,  or  to  some  disease  which,  though 
probably  in  part  occasioned  by  the  confinement  and  other 
usual  circumstances  of  the  voyage,  is  yet  not  proximately 
caused  by  any  extraordinary,  violent,  or  immediate  agency  of 
the  perils  insured  against,  the  underwriters  are  undoubtedly 
not  liable  for  the  loss. 

As  long  as  negro  slaves  were  universally  regarded  by  the 
jurists  of  civilised  and  Christian  Europe  as  mere  live  stock,  it 
was  gravely  determined  that  self-inflicted  death,  produced  by 
the  horror  and  despair  of  a  fellow-man,  was  a  loss  arising 
from  the  proper  vice  and  inherent  pravity  of  the  thing 
insured,  and  as  such  was  not  to  be  at  the  charge  of  the 
underwriters  (b). 

(a)  Spence  v.  Union  Marine  Ins.  (*)  ^*^  ^'^^^  ^^'  ^-  "**•  "' 

15;  Pothier,  d' Assurance,  No.  66; 

and  see  111.  Estrangin,  ^id. 


Co.  (1868),  L.  E.  3  0.  P.  427. 
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The  Courts  were  even  driven  to  the  disgrace  of  listening    Sect.  781. 
to  solemn  arguments  to  prove  the  position  (which  they  only  Loss  caused 
evaded  establishing  as  law  by  resorting  to  a  technical  point  of  overboard 
pleading)  that  the  loss  occasioned  by  throwing  overboard  part  ^^^^  alavee. 
of  the  human  cargo  of  an  overlo€wied  slaver,  in  order  to  avoid 
a  scarcity  of  water,  was  a  loss  for  which  the  imderwriters 
were  liable  as  an  ordinary  peril  of  the  sea  (c). 

Nay,  Lord  Mansfield  himself  had  to  undergo  the  melancholy 
degradation  of  applying  all  the  subtleiy  of  his  great  intellect, 
in  order  to  assist  a  special  jury  of  London  merchants  in 
coming  to  the  following  conclusions  in  a  case  where 
"  mortality  by  mutiny  of  slaves  "  was  included  amongst  the 
perils  insured  against: — 1.  That  aU  the  slaves  who  were 
killed  in  the  mutiny,  or  died  of  their  wounds,  were  to  be 
paid  for.  2.  That  aU  those  who  died  of  their  bruises  which 
they  had  received  in  the  mutiny,  though  accompanied  by 
other  causes,  were  to  be  paid  for.  3.  That  all  who  had 
swallowed  salt  water  or  leaped  into  the  sea,  and  hung  upon 
the  sides  of  the  ship  without  being  otherwise  bruised,  or  died 
of  chagrin,  were  not  to  be  paid  for  (d). 

Li  the  last  case  upon  this  subject  in  our  books,  it  was  Death  of 
decided  that  where  negro  slaves  died  on  the  passage  from  scarcity  of 
scarcity  of  food  caused  by  the  extraordinary  and  unavoidable  ,^teron the 
delay  of  the  voyage,  this  was  a  case  of  natural  death,  for  passage, 
which  the  underwriters  were  not  liable  (e). 

Happily,  since  the  extinction  of  the  African  slave-trade  in 
this  country,  and  the  nimierous  international  treaties  between 
our  own  and  foreign  governments  for  the  suppression  of  the 
traffic,  English  underwriters  can  no  longer  have  any  imme- 
diate concern  with  insurances  upon  slaves.  Several  of  the 
principles,  however,  established  by  these  decisions  are  still 
applicable  to  insurances  on  live  stock. 

{e)  Qregson  v.  GUbert   (1783),   1       ISO.     The  above  is  taken  verbatim 

Park,  138  ;  MaiahaU,  Ins.  660.  ^^  *^®  report. 

«,        ,  jui«»umx,  ^^^  Tatham   p.    Hodgson    (1796), 

(rf)  Jone0i^.  SohmoU,  cited  1  T.  R.      Paj]t,  141 ;  6  T.  R.  666. 
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Sect.  783.  782.  Thus,  in  a  case  where  thirty  mules,  ten  asses,  and 
Cases  of  in-  thirty  oxen  were  insured  "  at  and  from  Cork  to  Barbadoes 
live  stock  a^d  St.  Vincent,  warranted  free  of  mortality  and  jettison," 
freT^mOT-  Lord  Tenterden  held,  upon  the  authority  of  the  case  of 
taliiy.  Tatham  v.  Hodgson,  just  cited,  that  if  the  ship  had  been 

driven  out  of  her  course  by  perils  of  the  sea,  and  the  voyage 
thereby  had  become  so  protracted  as  to  exhaust  all  the  pro- 
visions, and  consequently  the  means  of  sustaining  the  life  of 
the  animals  insured,  then  the  words,  "  warranted  free  of 
mortality,"  introduced  into  the  policy,  would  have  protected 
the  underwriters  from  liability  for  loss  arising  from  such 
cause  (/). 

Where  the  perils  of  the  sea  have  been  a  conducing  cause  of 
the  loss,  it  is  often  a  matter  of  great  difficulty  to  settle  the 
question  of  the  underwriter's  liability. 

In  the  case  just  cited,  where  the  underwriters  expressly 
stipulated  not  to  be  liable  for  any  loss  caused  by  "  mortality," 
it  appeared  that  all  the  animals  insured,  except  five  mules  and 
one  ass,  died  on  the  voyage  of  severe  bruises,  lacerations,  and 
injuries,  arising  from  the  violent  pitching  and  rolling  of  the 
ship  occasioned  by  a  furious  storm  and  the  consequent  agita- 
tion of  the  sea  ;  Lord  Tenterden  and  the  rest  of  the  Judges  of 
the  King's  Bench  decided  that  this  was  a  loss  by  the  perils  of 
the  sea,  for  which  the  imderwriters  were  liable,  and  further, 
though  only  with  some  doubt,  that  they  were  not  protected 
by  the  warranty  to  be  "  free  of  mortality,"  for  the  word 
mortality,  in  its  ordinary  sense,  never  means  violent  death, 
but  death  arising  from  natural  causes  {g). 

And  in  a  subsequent  case  of  the  same  kind,  where  horses 
were  insured  from  Liverpool  to  Jamaica  with  the  same 
warranty  to  be  "  free  of  mortality  and  jettison,"  the  horses, 
which  had  been  in  the  first  instcmce  properly  secured  between 
decks,  came,  by  the  labouring  of  the  vessel  in  a  violent  storm, 
first  to  break  the  slings  by  which  they  were  supported,  and 

(/)  Per  Lord  Tenterden  in  Law-      (1869),  L.  R.  4  0.  P.  206. 
rence  v.  Aberdein  (1821),   6  B.  &  (^)  Lawrence  v,  Aberdein  (1821), 

Aid.  Ill ;  and  of.  Taylor  r.  Dunbar      6  B.  ft  Aid.  107. 
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then,  having  kicked  down  the  partitions  by  which  they  were  Sect.  783. 
separated,  and  being  unable  to  stand  owing  to  the  great 
rolling  of  the  vessel,  to  kick  and  bruise  each  other  so  violently 
that  thereby,  and  by  the  injuries  received  from  the  pitching 
of  the  vessel,  they  all  died  in  the  course  of  the  storm.  The 
Court  felt  bound  by  their  former  decision  to  hold,  that  the 
underwriters  were  liable  as  for  a  loss  by  the  perils  of  the 
sea  (h), 

783.  The  underwriter  is  liable  for  no  loss  which  is  not  Risk  of  loss 
proximately  caused  by  the  perils  insured  against.      Cama  matSy^Smsed 
proxinia  non  remota  spectatur  is  a  principle  which  is  more  ^^^^^^^'^ 
rigorously  applied  to  cases  of  marine  insurance  than  to  those  agaiost  : 

,,,  ,  ,,  Cauta  proxima 

of  other  liabilities.     According  to  the  law  of  marine  insur-  non  remvta 
ance,  where  there  is  a  succession  of  causes  which  must  have  ^^*^. 
existed  in  order  to  produce  the  result,  the  last  cause  only  writer  is  liable 

for  no  loss 
must  be  looked  to  and  the  others  rejected,  although  the  result  which  is  not 

would  not  have  been  produced  without  them  (e).  w[uM?by  ^e 

On  similar  reasoning,  the  word   "  consequences "   in  a  J!^g^^f 

marine  policy  has  been  determined  to  mean  a  constant  effect  he  is  liable  for 
^       "^  ,  aU  loss  that  is 

of  the  same  cause.     Thus,  a  policy  was  effected,  after  the  so  caused. 

American  civil  war  had  begun,  on  6,500  bags  of  coffee,  CoMequences, 
English  property,  with  English  insiu^rs,  by  a  Federal  ship  Law. 
from  Eio  Janeiro  to  New  York,  "  warranted  free  from  par- 
ticular average  unless  the  ship  should  be  stranded,  sunk,  or 
burnt ;  warranted  also  free  from  capture,  seizure  and  deten- 
tion, and  all  the  consequences  thereof,  or  of  any  attempt 
thereat,  and  free  from  all  consequences  of  hostilities,  riots  or 
commotions."  An  important  light,  for  years  established  on 
Cape  Hatteras,  was  extinguished  by  the  Confederates  with 
hostile  intentions  against  Federal  shipping.     The  ship  in 

(A)  Gabayv.  Lloyd  (1825),  3  B.  ft  but  Littledale,  J.,  said  he  doubted 

Gr.  793.    All  the  Court  held  that  whether  he  should  have  concurred 

this  case  fell  within  that  of  Law-  with  it. 

rence  v.  Aberdein,  with  which  ded-  (t)  See  Pink  v.  Fleming  (1890), 

aion  Abbott,  C.  J.  (Lord  Tenterden),  25  Q.  B.  D.  396,  per  Lord  Esher, 

Bayley,  J.,  and  Hobroyd,  J.,  ex-  M,  B.     Of.  Beiacher  v,  Borwiok, 

preMedthemBelTet  perfectly  satisfied,  [1894]  2  Q.  B.  548. 
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Sect.  783.  question,  having  lost  her  reckoning  between  New  Orleans  and 
this  Cape,  looked  in  yain  to  descry  the  light,  although,  had  it 
been  burning,  it  W6W  admitted  she  could  have  seen  it  and 
recovered  her  course,  avoiding  the  danger.  As  it  was,  she 
went  ashore  in  a  heavy  sea  a  few  miles  south-west  of  the 
lighthouse,  and  the  greater  part  of  the  cargo  was  lost.  It 
was  held  that  the  consequences  intended  in  the  warranty  were 
such  only  as  constantly  follow  the  operation  of  the  same 
cause;  and  as  loss  could  not  be  predicated  as  the  constant 
effect  of  the  light  being  out  in  respect  of  every  ship  bound  on 
the  voyage  insured,  the  case  W6W  held  not  to  be  within  the 
warranty,  and  the  plaintiff  recovered  as  for  a  loss  by  perils  of 
the  sea  {k). 


Twofold 
operation  of 
tne  mle. 


lUnstratioDs 
of  the  rule. 


784.  The  maxim  as  to  causa  proxima  as  applied  in  practice 
has  a  twofold  operation — ^partly  to  limit  and  partly  to 
enlarge  the  underwriter's  responsibility.  It  acts  in  the  latter 
mode  in  all  those  cases  where  it  has  been  decided  that  the 
underwriter  shall  be  liable  for  all  losses  that  are  proximately 
caused  by  the  perils  insured  against,  though  they  may  be 
remotely  occasioned  by  the  acts  or  negligence  of  the  assured 
or  his  agents  (/). 

We  shall  have  occasion  elsewhere  to  discuss  the  two  cleisses 
of  cases  just  referred  to  ;  it  will  be  sufficient  here  to  mention 
a  few  illustrations  of  the  rule,  in  as  far  as  it  tends  to  limit 
the  underwriter's  responsibility  {m). 

Thus,  loss  from  sale  of  goods,  to  defray  expenses  of  repairs 
in  a  port  of  distress,  is  not  within  the  policy  on  goods  (n) ; 


{k)  lonidee  v.  The  Universal  Ma- 
rine Ins.  Assoc.  (1863),  14  C.  B.  N.  S. 
269;  32  L.  J.  C.  P.  170.  Cf. 
Nickels  v.  London,  &c.  Ins.  Go. 
(1900),  6  Com.  Cas.  16. 

(0  Busk  V,  Kojal  Exch.  Afis.  Co. 
(1818),  2  B.  &  Aid.  72,  and  the  line 
of  cases  between  that  and  Redman  i*. 
Wilson  (1845),  14  M.  &  W.  476; 
Green  r.  Elmslie  (1792),  Peake,  N.  P. 
212;  Heyman  v.  Parish  (1809),  2 
Camp.  149 ;  Arcangelo  v,  Thompson 


(1811),  ibid.  620;  Livie  v.  Janson 
(1810),  12  East,  648 ;  Hahn  v,  Cor- 
bett  (1824),  2  Bing.  205 ;  Montoya 
V,  London  Ass.  Co.  (1851),  6  Ex. 
461 ;  20  L.  J.  Ex.  254. 

(m)  A  number  of  instances  col- 
lected from  the  American  reports 
will  be  found  in  Campbell's  Buling 
Cases,  vol.  xiv.  pp.  293—296. 

(w)  Powell  V.  Gudgeon  (1816),  6 
M.  &  S.  431 ;  Sarquy  v,  Hobson 
(1823),  4  Bing.  131. 


Digitized  by 


Google 


CHAP.  I.]  PROXIMATE  CAUSE.  886 

nor  is  a  loss  by  bottomry  on  cargo  for  the  purposes  of  the  Sect.  784. 
ship  (o) ;  nor  is  loss  by  fall  of  the  market  during  the  delay  in 
estimating  average  damage,  or  loss  at  public  auction  occa- 
sioned by  suspicion  of  damage  (p) ;  nor  is  loss  of  freight 
occasioned  by  a  prudent  sale  by  the  master  of  cargo  on  which 
freight  could  ultimately  have  been  earned,  within  the  policy 
on  freight  (q).  So,  loss  of  voyage  caused  by  interdiction  of 
commerce,  blockade,  or  hostile  possession  of  the  port  of  desti- 
nation, is  not  a  risk  within  the  policy,  being  the  effect  of  a 
peril  acting  not  immediately,  but  circuitously,  on  the  thing 
insured  (r). 

So,  the  wages  and  provisions  of  the  crew  during  a  delay 
for  repairs,  or  detention  by  an  embargo,  are  not  a  risk 
within  the  policy ;  though  this  is  so,  rather  becaiuse  these  form 
part  of  the  ordinary  expenses  of  the  voyage  («) ;  and,  perhaps 
even  more  clearly,  because  it  is  the  ship  that  is  the  subject- 
matter  of  insurance,  and  it  is  damage  to  the  ship,  against 
which  the  underwriter  on  ship  promises  to  indemnify  the 
owner ;  and  this  does  not  necessarily  include  all  damages  sus- 
tained by  the  shipowner  (t). 

The  following  case  is  a  good  illustration  of  the  application 
of  the  rule : — 

A  vessel  loaded  with  hides  and  tobacco  shipped  a  quantity 
of  sea  water,  which  rotted  the  hides  but  did  not  come  directly 
into  contact  with  the  tobacco  or  the  packages  in  which  it  was 
contained ;  the  tobacco,  however,  was  spoiled  by  the  reek  of 

(o)  Greer  v.  Poole  (1880),  5  Q.  B.  Ins.  115  ;  Eden  v,  Poole  (1785),  ibid. 

D.  272.  117 ;  Robertson  v.  Ewer  (1786),  1 

(p)  Gator  V.  Great  Western  Ins.  T.  R.  127.    Lord  Denman,  however, 

Co.  of  New  York  (1873),  L.  R.  8  puts  these  cases  on  the  ground  of 

C.  P.  552.  eausa  proxima  non  retnota  speetatur, 

(q)  Mordy  v.  Jones  (1825),  4  B.  &  De  Vaux  v.  Salvador  (1836),  4  A.  & 

Cr.  394 ;  Philpot  v.  Swann  (1861),  E.  428. 
11  C.  B.  N.  S.  270.  {t)  This  was  one,  at  least,  of  the 

(r)  Hadkinson  v.  Robinson  (1803),  grounds  of  the  decision  in  Robertson 

8  B.  &  P.  388;  Lubbock  r.  Row-  r.  Ewer  (1786),    1  T.  R.  127:  see 

(ooft  (1803),  5  Esp.  67;  Nickels  r.  per  Buller,  J. ;  and  see  Field  S.S.  Co. 

London  &  Prov.  Ins.  Co.  (1900),  6  v.  Burr,  [1898]  1  Q.  B.  821 ;  C.  A., 

Com.  Cas.  15.  [1899]  1  Q.  B.  679,  and  cases  there 

(»)  Fletcher  r.  Poole  (1769),  Park,  referred  to. 
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Sect.  784.  the  putrid  hides.  It  was  held,  that  in  this  case  the  perils  of 
the  sea  were  the  proximate  cause  of  the  loss  on  the  tohacco  as 
well  as  on  the  hides  (m). 

StriiiRent  786.  The  stringency,    however,  with  which   the   rule   is 

the  rale  as  to  applied  is  well  illustrated  by  several  decisions,  both  old  and 
SuMTn^ases  recent,  in  connection  with  policies  on  freight.  In  the  result, 
where  an  act    j^  is  established  that  where  freight  is  lost  to  the  shipowner  in 

of  volition  or  ^  *-*  ^ 

election  has  consequence,  indeed,  of  perils  of  the  sea,  but  between  the 
between  the  peril  and  the  loss  there  intervenes  some  act  of  volition  or 
a^ain^^Md  ^1®^^^!!  ^^  ^^^  V^  either  of  the  shipowner  or  charterer  to 
the  loss.  which  the  loss  is  more  proximately  due — ^in  such  cases  the 

loss  is  attributed  not  to  the  peril  of  the  sea,  but  to  such  act 
of  volition  or  election.     And  this  is  so,  even  in  a  case  where 
such  act  has  amounted  to  nothing  more  than  a  prudent  and 
necessary  choice  between  the  lesser  of  two  evils. 
Loss  of  Thus  in  M*Carthy  t\  Abel  (x),  a  shipo'WTier,  owing  to  perils 

to  abandon-     insured  against,  properly  abandoned  ship  and  freight  to  the 
StCToonatruo-  respective  underwriters  thereon,  but  the  vessel  was  subse- 
tive  total  loss,  q^ently  able  to   complete  her  voyage   and  earned  freight, 
which  the  imderwriters  on   ship   and   not   the    shipowner 
received.    The  latter  then  unsuccessfully  attempted  to  recover 
the  freight  he  had  lost  from  his  underwriters  on  freight; 
Lord  Ellenborough  pointing  out  that  the  loss  was  due  not  to 
perils  insured  against,  but  to  the  abandonment  of  the  ship, 
"  which  abandonment  was  the  act  of  the  assured  themselves, 
with  which   therefore,   and   the  consequences  thereof,   the 
underwriters  have  no  concern."     And  this  view  was  subse- 
quently confirmed  in  the  House  of  Lords  (j/). 
Loss  of  The  principle  received  further  confirmation  in  the  case  of 

tTexeroLw^by  ^^  lumau  Steamship  Company,  Limited,  v.  BischofE.  The 
^^Mri^hte  "  ^^*y  ^^  ^^™"  ^^  chartered  by  her  owners  to  the  Board 

(w)  Montoya  v,  London  Ass.  Go.  Turner  (1853),  1  Maoq.  H.  L.  Gas. 
(1861),  6  Exch.  461 ;  20  L.  J.  Exch.  334.  And  of.  Mordy  v,  Jones  (1825), 
254  4  B.  &  Or.  394 ;  Vlierboom  r.  Chap- 

man (1844),  13  M.  &  W.  230 ;  Phil- 

(x)  (1804),  6  East,  388.  ^^  ^  g^^^  ^^ggj^^  j^  ^  ^  -^^  g^ 

(y)  In  Scottish  Mar.  Lis.  Co.  v.      270. 
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of  Admiralty  on  monthly  hire,  the  charterers  agreeing  to  pay    Sect.  785. 

the  freight  during  employment  and  efficient  performance  of  under  charter- 

the  service,  and  the  owners  covenanting  that  the  ship  should 

be  seavjrorthy  during  the  continuance  of  the  charter:  provided 

that  if  at  any  time  it  should  appear  to  the  charterers  that  the 

ship  had  become  inefficient,  the  latter  should  have  the  right 

of  putting  her  out  of  pay,  or  of  making  such  abatement  by 

way  of  mulct  out  of  the  freight  as  they  should  adjudge  fit. 

The  owners  effected  a  time  policy  against,  ifiter  alia^  perils  of 

the  seas  "on  freight  outstanding."    During  the  time,  the 

ship  became  inefficient  through  perils  of  the  sea,  and  the 

charterers  refused  to  pay  freight  after  that  date.     The  Court 

held  that,  on  the  true  construction  of  the  charter-party,  the 

freight  was  lost,  not  by  the  inefficiency  of  the  vessel,  and 

therefore  not  directly  by  perils  of  the  seas,  but  owing  to  the 

exercise  by  the  charterers  of  their  discretionary  power  to  make 

the  abatement  provided  for  in  the  charter-party  (s). 

786.  It  was  pointed  out  in  this  case  that  the  result  would  Distinction 
probably  have  been  different  if  there  had  been  a  stipulation  in  party  provides 
the  charter-party  that  freight  should  automatically  cease  to  g^i^'^p^ 
be  payable  in  the  contingencies  mentioned.     And  effect  was  ^«>m  election 

,  ,  ,.,...         .        ,  by  charterers, 

subsequently  given  to  this  distinction  m  the  two  recent  automatically 
cases  of  The  Alps  and  The  Bedouin.  In  the  former  the  ^^q^ 
vessel  was  subject  to  a  time-charter,  which  contained  a  pro- 
vision that  the  hire  should  cease  in  the  event  of  loss  of  time 
from  want  of  repairs.  The  owner  insured  his  chartered 
freight  in  a  time  policy  against,  inter  alia,  fire.  A  fire  took 
place  which  necessitated  repairs,  whereby  the  hire  of  the 
vessel  ceased  for  thirteen  days.  It  was  held  that  the  under- 
writers were  liable  for  the  thirteen  days  loss  of  freight  so 
caused  (a).  In  the  latter  case  the  time  charter  contained  a 
clause  whereby  the  freight,  which  was  payable  monthly  in 

(z)  Inman  SS.  Co.,  Ltd.  v,  Bischoff  In  re  Jamieson  and  The  Newcastle 

(1882),  7  App.  Gas.  670  ;  Mercantile  Assoc.,  [1895]  2  Q.  B.  90.    See  also 

ShipCo.r.Tyser(1881).7Q.B.D.  ^.^^^   ^    j^^^^^^    ^^    j^    ^ 
73  ;  with  which  compare  Jackson  v. 

Union  Marine  Ins.  Co.  (1873),  L.  R.  (^^^^)»  ^  ^°^-  ^-  ^^' 
8  0.  P.  672;  10  0.  P.   126;  and  (a)  The  Alps,  [1893]  P.  109. 
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Time-oharter 
dauae. 


Sect.  786.  advance,  was  to  cease  "  in  the  event  of  loss  of  time  by  break- 
down of  engines  or  machinery  so  as  to  delay  the  progress  of 
the  steamer  for  twenty-four  hours,"  and  there  was  a  time 
policy  on  the  chartered  freight.  Perils  insured  against 
caused  a  breakdown  of  machinery,  whereby  the  hire  ceased 
for  twenty-eight  days.  In  an  action  on  the  policy,  it  was 
held  by  the  Court  of  Appeal,  approving  The  Alps,  ihat 
inasmuch  as  the  clause  in  the  charter-party  was  put  into 
operation  by  the  immediate  action  of  perils  insured  against, 
the  underwriters  were  liable  (6). 

787.  In  order  to  protect  themselves  against  liability  to  pay 
for  loss  of  freight,  sustained  under  similar  clauses  to  those 
above  referred  to,  while  a  vessel  is  laid  up,  and  also,  as  appears 
from  the  decision  in  Bensaude  v.  Thames  and  Mersey  Marine 
Insurance  Co.,  Limited  (c),  to  protect  themselves  against 
liability  to  pay  for  loss  of  freight  under  a  voyage  charter 
which  has  been  necessarily  abandoned  owing  to  delay  frus- 
trating the  object  of  the  adventure  thereby  contemplated  (d), 
a  clause  known  as  the  time-charter  clause  is  often  inserted  by 
underwriters,  by  which  the  poUcy  is  "  warranted  free  from 
any  claim  consequent  on  loss  of  time,  whether  arising  from  a 
peril  of  the  sea  or  otherwise  "  (e). 

788.  And,  similarly,  in  order  to  protect  underwriters 
against  claims  by  shipowners  for  loss  of  freight  arising  from 
the  cancellation  of  the  charter-party  under  which  such  freight 
was  expected  to  be  earned,  a  clause  has  sometimes  been 
inserted  in  freight  policies  providing  that  "  no  claim  arising 
from  the  cancelling  of  any  charter "  shall  be  allowed.  It 
follows,  however,  from  the  cases  which  we  have  already 
noticed,  that  the  underwriter  does  not  require  the  protection 


Cancellatioii 
dause. 


(b)  The  Bedouin,  [1894]  P.  1. 
Cf.  Jackson  v.  Union  Manne  Ins. 
Co.  (1873),  L.  R.  8  C.  P.  672;  10 
C.  P.  126,  whioh  is  distinguishable 
from  Mercantile  Ship  Co.  r.  Tyser 
(ubi  supra)  just  as  The  Alps  and 
The  Bedouin  are  from  Inman  SS. 
Co.  r.  BisohoflP. 


(e)  [1897]  A.  C.  609.  See  also 
Tumbull  &  Co.  V.  HuU  Underwriters* 
Assoc.,  [1900]  2  Q.  B.  402. 

(d )  See  Jackson  v.  Union  Marine 
Ins.  Co.,  ubi  supra, 

{e)  The  words  "or  otherwise" 
appear  to  mean  * '  or  from  other  perils 
insured  against."  Tumbull  v.  Hull 
Underwriters'  Assoc.,  ubi  supra. 
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of  Buch  a  clause  where  the  cancellatioii  has  been  due  to  the  Sect.  788. 
exercise  by  a  charterer  of  an  option  given  by  an  express 
clause  in  a  charter-party ;  for  in  such  a  case,  though  the 
cancellation  may  have  taken  place  in  consequence  of  a  peril 
insured  against,  yet  the  loss  of  freight  is  not  directly  due  to 
any  such  peril,  but  to  the  exercise  of  the  option  (/). 

On  the  other  hand,  in  a  case  where  a  charter-party  was,  in 
fact,  put  an  end  to  by  the  direct  operation  of  a  peril  of  the 
sea,  apart  from  any  agreement  to  that  effect,  it  was  held 
that  there  was  no  ^^cancellation,"  inasmuch  as  this  term 
necessarily  implied  something  done  by  agreement  of  the 
parties  {g).  In  view  of  these  decisions,  it  appears  that  the 
clause  can  only  apply  to  a  case  where  a  charter-party  contains 
a  clause  for  its  own  automatic  cancellation  in  a  certain  event, 
e.g.y  the  non-arrival  of  the  vessel  by  a  named  date — and  the 
noD -arrival  of  the  vessel  by  such  date,  owing  to  perils  insured 
against,  of  itself  effects  a  cancellation,  by  virtue  of  the 
agreement  in  the  charter-party. 

789.  The  rule  as  to  causa  proxima  must  be  very  carefully  The  rule  of 
considered  in  all  cases  where  a  claim  is  made  for  an  alleged  ^^^^l^ 
loss  of  lump  chartered  freight.    Under  most  charter-parties  ^^]^^er- 
such  freight  is  wholly  payable  upon  the  arrival  of  the  ship,  ingr forloes of 

lump  chftF" 

even  although  she  do  not  bring  with  her  the  whole  of  the  tered  freight, 
agreed  cargo ;  and  this  is  probably  so,  even  in  cases  where  a 
loss  of  part  of  the  cargo  has  been  due  to  causes  for  which  the 
shipowner  is  not  excused  (A).  The  mere  fact  that  part  of  the 
cargo  has  been  lost  by  perils  of  the  sea  entails  no  loss  of 
lump  chartered  freight,  where  by  the  charter-party  the  whole 
of  such  freight  is  earned  notwithstanding  such  loss.  If  in 
such  a  case  the  shipowner  is  unable  to  obtain  his  lump 
freight,  his  loss  wiU  be  attributed  to  the  cause  which  really 
prevents  him  from  doing  so. 

(/)  See  Mercantile  SS.  Co.  Ltd.  r.  (h)  See  Merchant  Shipping  Co.  r. 

Tyser  (1881),  7  Q.  B.  D.  73;  Inman  Armitage  (1873),  L.  R.  9  Q.  B.  99 

V.  Biachoff  (1882),  7  App.  Cas.  670.  (Exch.  Ch.) ;  Brankelow  SS.  Co.  r. 

(^)  In  re  Jamieson  and  Newcastle  Canton  Ins.  Office,  [1899]  2  Q.  B. 

SS.   Freight  Ins.  Assoc.,  [1895]   2  178;  Carver  on  Carriage,  s.  350;  and 

Q.  B.  90  (0.  A.).  other  oases  there  cited. 
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Sect.  789.  Thus,  in  Brankelow  Steamship  Co.  v.  Canton  Insurance 
Office  (i),  the  plaintiffs  chartered  the  "Brankelow"  for  a 
voyage  from  the  River  Plate  to  Liverpool  at  the  lump  freight 
of  3,000/.,  payable  on  delivery  of  the  cargo  in  cash.  The 
charter-party  provided  that  the  charterer's  liability  should 
cease  upon  shipment  of  the  cargo,  and  gave  the  vessel  a  lien 
thereon  for  all  freight — ^master  to  sign  bills  of  lading  at  any 
rate  of  freight  required  by  charterers,  but  not  imder  chartered 
rates  or  difference  to  be  settled  in  cash  on  signing  bills  of 
lading.  The  charterers  fully  loaded  the  ship  with  a  general 
cargo,  and  the  master  signed  bills  of  lading  which,  instead  of 
reserving  a  general  lien  on  each  portion  of  the  cargo  for  the 
whole  lump  freight,  made  the  goods  mentioned  in  each  bill  of 
lading  deliverable  to  the  consignees  upon  payment  merely  of 
the  bill  of  lading  freight  in  respect  of  such  goods.  The 
aggregate,  however,  of  the  bill  of  lading  freights  exceeded 
the  amoimt  of  the  chartered  freight.  The  plaintiffs  effected 
an  insurance  with  the  defendants  on  "  3,000/.  freight  char- 
tered, or  as  if  chartered,  &c."  In  the  course  of  the  voyage 
part  of  the  cargo  was  lost  by  perils  of  the  sea,  but  the  ship 
eventually  arrived  at  Liverpool  with  the  remainder  of  her 
cargo,  which  was  worth  more  than  the  chartered  freight. 
Owing,  however,  to  such  loss  of  cargo,  the  sum  collected  by 
the  plaintiffs  in  respect  of  the  bill  of  lading  freights  upon  the 
cargo  delivered  fell  short  of  the  chartered  freight  to  the 
extent  of  645/.  In  an  action  upon  the  policy  to  recover  this 
deficiency,  it  waa  held  by  the  Court  of  Appeal,  affirming 
Bruce,  J.,  that  the  loss  was  due  to  no  peril  of  the  sea,  inasmuch 
as,  but  for  the  form  in  which  the  plaintiffs  had  allowed  the  bills 
of  lading  to  be  framed,  the  whole  of  the  chartered  freight 
would,  notwithstanding  the  peril  of  the  sea  which  caused 
the  loss  of  the  cargo,  have  been  receivable  from  the  con- 
signees (j). 

(t)  [1899]    2    Q.    B.    178.      The  as  for  a  loss  of  biU  of  lading  freifbt 

decision  is  at  present  under  the  con-  under  the  words,  **  as  if  chartered." 

sideration  of  the  House  of  Lords.  The  editors  have  been  unable,  after 

{J )  It  is  noticeable  that  no  attempt  inquiry  in  the  City,  to  ascertain  what 

appciars  to  haye  been  made  torecoTer  is  the  real  meaning  of  these  words. 
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790.  The  word  "  consequences  "  isprimd  facie  so  opposite  in    Sect.  790. 
effect  to  cattsa  pi'oxima  that  the  introduction  of  it  into  a  policy, 

taken  in  connection  with  the  subsequent  events,  gave  rise  to 
a  discussion  of  great  interest. 

There  was  a  policy  on  goods  from  Eio  to  New  York,  lonidesr.The 
"  warranted  free  from  capture,  seizure  and  detention,  and  all  Marine  Ins. 
the  consequences  thereof,  or  of  any  attempt  thereat,  and  free  ^^'^' 
from  all  consequences  of  hostilities,  riots,  or  commotions." 
Civil  war  prevailed  in  the  United  States.  The  Confederates, 
being  in  possession  of  North  Carolina,  put  out  a  very  im- 
portant light  long  established  on  Cape  Hatteras,  on  purpose 
to  destroy  the  shipping  of  the  Northern  States.  The  ship  in 
question,  not  aware  of  this  extinction,  looked  to  see  the  light 
when  in  the  proper  latitude.  She  had  lost  her  reckoning ; 
the  night  was  dark  and  squally,  with  rain,  the  wind  and  tide 
setting  upon  the  coast ;  and  at  midnight  she  grounded  seven 
miles  to  the  south-west  of  the  lighthouse,  where  she  became 
a  total  wreck.  It  was  held,  that  although  the  ship  would 
have  seen  the  light,  and  been  saved  by  it,  if  there,  yet  the 
underwriters  were  not  liable,  as  the  only  consequence  known 
to  insurance  law  was  one  that  constantly  followed  the  same 
cause  (A;). 

791.  The  difficulty  of  practically  applying  the  rule  as  to 
caum  proxima  is  well  shown  in  two  cases,  wherein,  upon  states 
of  facts  almost  identical.  Lord  Denman  and  Story,  J.,  came 
to  diametrically  opposite  conclusions. 

The  facts  of  the  English  case  were  shortly  these : — ^A  ship  Asum  ordered 
in  the  Hooghly  river  came  into  collision  with  a  steamer,  and  the  owner  of 
considerable  damage  was  done  to  each ;  and,  after  arbitration,  anothe^fOT 
it  was  awarded  that  each  vessel  should  bear  half  the  joint  damages 

caused  by 

expenses  of  the  two.     Under  this  award  the  ship  had  to  pay  collision  is 
a  balance  to  the  steamer,  which  the  owner  of  the  ship  sought  abie'aTa  loss 
to  recover  from  his  underwriter  as  a  particular  average  loss  t^^^l^  ^^ 

{k)  lonides  V.  The  UniTersal  Ma-      ^  j^^^  ^    ^.^  ^  ^  ^ 

rine  Assoc  (1863),  14  C.  B.  N.  S.       ^     ^,^^^^   t    ,>   , V.  t.  ««« 
259 ;  32  L.  J.  O.  P.  170 ;  followed      ^'  t^^^^)'  ^'  »'  ^  ^'  ^-  ^32. 
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Sect.  791.    caused  "  by  the  perils  of  the  sea."    The  Court  of  King's 
Bench,  per  Lord  Denman,  0.  J.,  held  that  he  could  not 


De  Vaux  r. 
Sal?ador. 


But  was  held 
to  be  reoover- 
able  in  the 
United  States. 


''Oollifion 
danse." 


recover,  on  the  ground  that  the  obligation  to  pay  the  sum  in 
question  was  neither  "  a  necessary  nor  a  proximate  effect  of 
the  perils  of  the  sea,  but  growing  out  of  an  arbitrary  pro- 
vision of  the  law  of  nations  "  (/). 

In  the  American  case,  imder  very  similar  circumstances, 
Story,  J.,  giving  the  judgment  of  the  Supreme  Court  of 
Massachusetts,  held  the  underwriters  liable,  on  the  groimd 
that  the  damages  so  apportioned  on  the  ship  must  be  regarded 
as  a  direct  and  proximate  effect  of  the  collision,  and  this 
decision  was  confirmed  by  the  Supreme  Court  of  the  United 
States  {m), 

792.  In  consequence  of  the  decision  in  De  Vaux  v.  Salvador, 
the  authority  of  which  in  the  English  Courts  is  now  estab- 
lished beyond  dispute,  it  has  become  the  custom  for  ship- 
owners to  protect  themselves  by  what  is  commonly  called  the 
"  collision  "  or  "  running  down  "  clause,  against  payments 
which  they  may  become  liable  to  make  to  others,  in  con- 
sequence of  the  negligence  of .  their  servants  causing  or 
contributing  to  a  collision.  This  clause  takes  various  forms, 
several  of  which  are  most  carefully  and  elaborately  discussed 
by  Mr.  McArthur  (w).  The  following  is  the  form  of  what  is 
termed  the  "  Liverpool  clause  " :  — 

"  And  it  is  further  agreed  that  if  the  ship  hereby  insured 


(/)  De  Vaux  v,  Salvador  (1836), 
4  A.  &  E.  420. 

(m)  Peters  v,  Warren  Ins.  Co. 
(1838),  3  Sumner's  Mass.  R.  389 ; 
14  Peters'  S.  C.  R.  99.  The  only 
difference  in  the  facts  of  the  Ameri- 
can and  English  cases  is  that  the 
former  was  determined  hy  judicial 
decree,  the  latter  bj  arbitration ;  but 
Story,  J.,  disclaims  the  notion  that 
this  can  make  any  difference  in  prin- 
ciple between  the  two  cases.  Kent, 
C.f  approves  of,  but  Phillips  elabo- 
rately dissents  from,  the  judgment 


of  Story,  J.,  and  cites  a  later  i 
General  Mut.  Ins.  Go.  r.  Sherwood 
(1852),  14  Howard's  R.  862— in 
which  the  Supreme  Court  of  the 
United  States  adopted  the  view  of 
the  Eoglish  Court.  Kent,  Com. 
vol.  iii.  p.  301,  n.;  1  Phillips,  s. 
1 137a,  and  s.  1416.  Amould  (2nd  ed. 
p.  791)  appears  to  have  agreed  with 
the  view  of  Story,  J. 

{n)  Pages  314  and  following,  and 
App.  iii.  For  the  Institute  Clause, 
see  ante,  s.  10,  and  Appendix  C  hereto. 
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shall  oome  into  ooUisioii  with  any  other  ship  or  vessel,  and    Sect.  792. 

the  insured  shall  in  oonsequenoe  thereof  become  liable  to  pay, 

and  shall  paj,  to  the  persons  interested  in  such  other  ship  or 

vessel,  or  in  the  freight  thereof,  or  in  the  goods  or  effects  on 

board  thereof,  any  sum  or  sums  of  money  not  exceeding  the 

value  of  the  ship  hereby  assured,  calculated  at  the  rate  of 

8/.  per  ton  on  her  registered  tonnage,  we  will  severally  pay 

the  assured  such  proportion  of  three-fourths  of  the  sum  so 

paid  as  our  respective  subscriptions  hereto  bear  to  the  value 

of  the  ship  hereby  assured,  calculated  at  the  rate  of  8/.  per 

ton,  or,  if  the  value  hereby  declared  amounts  to  a  larger  sum, 

then  to  such  declared  value ;  and  in  cases  where  the  Uability 

of  the  ship  has  been  contested  with  our  consent  in  writing, 

we  wiU  also  pay  a  like  proportion  of  three-fourth  parts  of 

the  costs  thereby  incurred  or  paid ;   provided  also,  that  this 

clause  shall  in  no  case  extend  to  any  sum  which  the  insured 

may  become  liable  to  pay,  or  shall  pay,  in  respect  of  loss  of 

life    or    personal    injury    to    individuals    from    any  cause 

whatever." 

An  important  feature  of  this  particular  form  is  the 
reference  to  the  8/.  per  ton,  this  being  the  sum  to  which, 
under  the  provisions  of  the  Merchant  Shipping  Act,  1894  (o), 
the  shipowner  can,  in  certain  cases  and  by  taking  proper 
proceedings,  limit  his  liabiliiy  in.respect  of  damage  to  property. 
The  words  are  inserted  in  the  interest  of  the  imderwriter,  so 
as  to  insure  to  him  the  benefit  of  the  statutory  limitation, 
even  in  cases  where  the  shipowner  may  be  disentitled  thereto, 
and  also,  in  a  case  where  the  declared  value  of  the  vessel  in 
the  policy  is  less  than  the  amount  of  the  limitation  value,  to 
confine  his  liability  to  the  smaller  proportion  arrived  at  by  a 
comparison  of  the  underwriter's  subscription  with  the  latter 
and  greater  valuation  {p), 

(o)    Sect.   503,  re-enaoting  b.  64  at  p.  374  (App.  iii.),  gives  the  fol- 

of  tiie  Merchant  Shipping  Amend-  lowing    illoatration : — **  Supposing 

ment  Act,  1862.  that  a  ship  of  1,000  tons  register, 

{p)  This  point  is  most  caxeftiUy  having  a  TnaTJimiTn  statutory  lia- 

-woiked  oat  hy  Mr.  McArthnr,  wtio,  bilify  of  8,000/.,  and  an  insoxed  value 
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Sect.  792.  It  is  not  iiitended  in  this  work  to  discuss  in  detail  the  dis- 
tinctions effected. by  the  several  differences  in  wording  of  the 
clause  under  consideration.  For  such  a  discussion  the  reader 
is  referred  to  the  book  of  Mr.  McArthur(g).  But  it  is 
important  to  notice  soine  points  which,  apart  from  special 
forms,  arise  upon  the  general  tenor  of  the  clause. 

Extent  of  ^  793.  One  of  the  most  important  points  which  have  actually 
liability  nnder  been  discussed  in  our  Courts  relates  to  the  sum  denoted  by 
Sause?^  tile  expression  "  the  sum  which  the  insured  becomes  liable  to 

pay,  and  shall  pay."  Where  a  collision  takes  place  between 
two  ships  by  which  both  sustain  damage,  and  for  which  both 
are  held  to  blame,  the  rule  in  Admiralty  is  that  the  damages 
are  added  together  and  each  vessel  bears  a  half  of  the  whole. 
Principle  of  Thus,  if  the  damage  done  to  vessel  A.  amounts  to  10,000/., 
as  Satinet  and  to  vessel  B.  6,000/.,  each  vessel  is  debited  with  8,000/., 
luwiiti^  ^^^g  one-half  of  16,000/.  But  it  has  been  decided  that  in 
this  case  it  is  not  correct  to  say  that  B.  "  becomes  liable  to 
pay"  A.  5,000/.,  with  a  cross  liability  on  A.  to  pay  B.  3,000/. 
There  is  but  one  liability,  and  that  is  a  liability  on  B.  to  pay 
A.  the  difference,  2,000/.  As  between  the  two  shipowners 
this  may  be  a  matter  of  importance  only  when  one  of  them 
is  insolvent,  or  when  either  or  both  of  them  succeed  in  limit- 
ing their  liability  to  the  statutory  amount  of  8/.  per  ton  in 
accordance  with  the  provisions  of  the  Merchant  Shipping 
Act(r).  As  between  the  shipowner,  however,  and  his  own 
underwriter,  to  the  relations  between  whom  the  same  principle 

of  4,000/.,  were  to  ineur  damages  Steam  Navig.  Co.  or  The  Elhedive 

amounting  to  4,000/.,   the  assured  (1882),  7  App.  Cas.  796 ;  overruling 

would  recover  under  this  clause  only  Chapman    v.     Royal     Netherlands 

1,600/.,    being    the    proportion    of  Steam  Navig.  Co.  (1879),  4  P.  D. 

3,000/.    (three-fourths    of   4,000/.),  157.    It  is  interesting  to  note  that 

which   4,000/.,  the   insured  value,  simultaneously  with  the  decision  of 

bears   to  ^,000/.,  the  value  to  be  the  House  of  Lords  in  The  Khedive, 

adopted   as   the   basis   for  contri-  the  Supreme  Court  of  the  United 

bution.  States  came  to  a  similar  conclusion 

(q)    Ubi  iupra.      See  also    Qow,  .    „.    ^,     .   ^ 

c.x;.,«xdOWeOU«»«,.  in  The  North  Star  (1882).  106  U.S. 

(r)   See  The    Stoomvart    Maat-  17.  Seealso  The  Scotland  (1881),  106 

Bofaappy  Nederhmd  v.  The  P.  &  O.  U.  S.  24. 
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applies  («),  it  will  be  found  that  in  many  cases  its  application    Sect.  708. 

makes  a  substantial  difiFerence  to  the  disadvantage  of  the 

underwriter,  and  especially  to  that  of  the  imderwriter  on  the 

^p  which  has  sustained  damage  to  the  smaller  extent.   Thus, 

suppose  vessel  A.  to  be  damaged  to  the  extent  of  10,000/., 

and  vessel  B.  to  that  of  6,000/.,  by  a  collision  for  which  both 

are  to  blame ;  then,  by  the  rule  above  mentioned,  A.  owes  B. 

nothing,  and  B.  owes  A.  2,000/.*  A.'s  imderwriters,  therefore, 

pay  10,000/.  to  her  owners  on  their  oldinary  policy,  nothing 

in  respect  of  the  collision  clause,  and  by  subrogation  receive 

the  2,000/.  from  B.    B.'s  imderwriters  pay  B.  6,000/.,  and  also, 

under  the  collision  clause,  three-fourths  of  the  2,000/.  which 

B.  has  had  to  pay  A. ;  for  the  remaining  500/.  B.,  unless 

otherwise  protected^  is  iminsured.     The  result  is  that : — 

A.'b  underwriters  pay  .  .  .  £8,000 
B.'s  „  „  ...  7,500 
B.  loses 500 


£16,000 


Were  the  claims-  to  be  considered  as  cross-liabilities,  apart 
from  the  principle  established  in  The  E[hedive(^),  the 
figures  would  work  out  as  follows : — A.'s  imderwriter  would 
pay  10,000/.,  and  would  also  pay  three-fourths  of  half  of 
B.'s  damage,  or  2,250/.,  under  the  collision  clause.  Against 
this  they  would  be  entitled  by  subrogation  to  receive  from 
B.  5,000/.,  or  half  of  A.'8  damage.  The  balance  of  the  half 
of  B.*s  damage,  viz.,  750/.,  would  fall  on  A.  B.'s  under- 
writers would  pay  6,000/.,  and  would  also  pay  three-fourths 
of  half  of  A.*s  damage,  or  3,750/.,  imder  the  collision  clause ; 
and  against  this  they  would  likewise  be  entitled  by  subroga- 
tion to  receive  from  A.  3,000/.,  or  half  of  B.'s  damage.  The 
balance  of  the  half  of  A.'s  damage  (1,250/.)  would,  according 


(«)  Of.  Hie  London  S.S.  Owners'      (1889),  24  Q.  B.  D.  32,  663  (0.  A.) 
Ins.  Co.  v.The  Gnn^ian  S.S.  Co.  (t)  Ub\  supra, 

VOL.  II.  3  M 
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Sect.  703.    to  this  method  of  computation,  fall  on  B.  The  result  is 
that — 

A.'8  underwriters  would  pay       .  .  J67,250 

A.  would  be  unprotected  for       .  .  750 
B/s  underwriters  would  pay  .  6,750 

B.  would  be  unprotected  for       .  .  1,250 

£16,000 


"Cross  lia- 
bilities " 
Clanse. 


What  is  a 
ooUisionP 


794.  For  further  examples  of  how  the  principle  of  a  single 
liability  works  out  in  different  cases — showing,  too,  how 
settlements  are  complicated  by  limitations  of  liability,  and 
by  claims  of  cargo-owners  in  addition  to  those  of  ship — the 
reader  is  referred  to  the  Appendix  in  Mr.  McArthur's  work, 
where  the  matter  is  dealt  with.  It  has  been  thought  neces- 
sary thus  shortly  to  discuss  the  point  in  this  work,  especially 
in  view  of  a  clause  which  is  now  often  inserted  in  policies,  and 
is,  in  fact,  incorporated  with  the  Institute  Clauses — both  tune 
and  voyage — providing  that,  unless  liability  is  limited, "  claims 
shall  be  settled  on  the  principle  of  cross-liabilities,  as  if  the 
owners  of  each  vessel  had  been  compelled  to  pay  to  the  owners 
of  the  other  of  such  vessels  such  one-half  or  other  proportion 
of  the  latter's  damages  as  may  have  been  properly  allowed  in 
ascertaining  the  balance  or  sum  payable  by  or  to  the  assured 
in  consequence  of  such  collision." 

796.  It  will  be  noticed  that,  in  order  to  bring  the  collision 
clause  into  operation,  there  must  be  a  collision  between  the 
ship  insured  and  some  other  ship  or  vessel  (w),  and  that  the 
only  damages  insured  against  are  (in  the  ordinary  forms  of 
the  clause)  sums  payable  to  the  owners  of  the  latter  vessel 
in  consequence  thereof.  The  shipowner  is  therefore  not  pro- 
tected against  liability  due  to  his  vessel  running  into  a  dock- 
waU,  breakwater,  pontoon,  or  anything  that  is  not  another 


(«)  It  has  been  held,  however,  hy 
the  Honse  of  Lords  that  a  collision 
between  A.'s  tug  and  B.  is  a  colli- 


sion between  A.  and  B.  within  the 
meaning  of  the  B.  B.  C.  The  Niobe, 
[1891]A.  C.  401. 
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ship  {x) ;  nor,  even  where  there  has  been  a  collision  between  Sect.  70g. 
his  ship  and  another  ship,  is  he  indemnified  in  respect  to  any 
damages  which  he  may  in  consequence  thereof  be  compelled 
to  pay  to  any  third  person  (y).  But  when  there  has  once 
been  a  collision  within  the  meaning  of  the  clause,  he  is  pro- 
tected against  all  damages,  direct  or  consequential,  occasioned 
thereby,  which  the  owners  of  the  other  vessel  or  of  her  cargo 
may  be  entitled  to  recover  from  him.  If,  for  example,  in 
consequence  of  a  collision  between  vessels  A.  and  B.,  for 
which  A.  is  solely  to  blame,  B.  makes  payments  to  a  third 
party,  for  the  reimbursement  of  which  A.  is  responsible,  A. 
may,  under  this  clause,  include  these  payments  in  his  account 
against  his  underwriters.  Similarly,  if  in  consequence  of 
such  a  collision  B.  is  forced  ashore,  or  into  collision  with  some 
other  body,  the  damages  thereby  occasioned  to  B.  and  payable 
by  A.  are  recoverable  under  the  clause  by  A.  from  his  under- 
writers (s).    The  Institute  Clauses,  however,  contain  a  proviso, 


{x)  This  risk  is,  Howerer,  often 
expreealj  induded.  SeeTheKunroe, 
[1893J  P.  248  ;  Union  Mar.  Ins.  Co. 
V.  Borwick,  [1895]  2  Q.  B.  279. 

(y)  This  liability  is,  however, 
covered  by  the  Institute  Clause, 
which  provides  for  payments  made 
not  merely  to  the  owners  of  the 
other  ship  or  her  cargo,  bnt  "  to  any 
other  person  or  persons."  This  In- 
stitute Clause,  however,  did  -not 
provide  for  the  case  of  two  vessels 
beloDg^g  to  the  same  owner  coming 
into  collision.  In  such  a  case,  ship  A. 
having  been  damaged  by  ship  B. 
owing  to  tiie  fault  of  the  latter, 
though  entitled  to  recover  from  her 
own  underwriters  for  the  actual 
damage  sustained,  would  not  have 
been  able  to  recover  her  demurrage, 
because  the  common  owner  could 
not  sue  himself.  The  imderwriter 
on  B.  therefore  escaped  liability, 
B.  not  having  had  to  pay  damages 
to  any  third  person.  Cases  of  this 
nature    have    recently    been    met 

3 


by  the  Sister  Ship  Clause,  now 
one  of  the  Institute  Clauses,  which 
provides  that,  *<  should  the  vessel 
hereby  insured  come  into  collision 
with  or  receive  salvage  services  from 
another  vessel  belonging  whoUy  or  in 
part  to  the  same  owners,  or  under 
the  same  management,  the  assured 
shaU  have  the  same  rights  under 
this  policy  as  they  would  have  were 
the  other  vessel  entirely  the  property 
of  owners  not  interested  in  the  vessel 
hereby  iosured." 

{z)  For  further  instances,  see 
McArthur,  2nd  ed.  p.  322.  Where 
the  underwriters  were  only  liable 
to  reimburse  payments  made  by 
the  assured  '^  in  respect  of  injury  to 
such  other  ship  or  vessel  itself,*'  it 
was  held  by  the  Court  of  Appeal, 
reversing  Mathew,  J.,  that  the 
owners  of  vessel  D.,  which  was 
solely  to  blame  for  sinking  vessel  V., 
were  not  entitled  to  recover  from 
their  underwriters  a  sum  which  they 
had  been  compelled  to  pay  the  owners 

m2 
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Sect.  795.  whiohmaj  apply  to  oases  of  this  nature,  protecting  the  under- 
writers against  liabilities  "  for  removal  of  obstructions  under 
statutory  powers  (a),  for  injury  to  harbours,  wharves,  piers, 
stages,  and  similar  structures,  consequent  on  such  collision,  or 
in  respect  of  the  cargo  or  engagements  of  the  insured  vessel, 
or  for  loss  of  life  or  personal  injury." 


Limited  too* 
teotioQ  affor- 
ded by  colli* 
sion  clanfle. 


Methods  of 
seoaring'  oom< 
plete  protec- 
tion. 


796.  From  the  above  discussion  it  will  be  apparent  that  the 
running  down  clause  does  not  apply  to  every  collision  which 
may  occasion  damages  to  the  shipowner,  but  that  there  may 
frequently  be  heads  of  damage  which  are  totally  iminsured 
against ;  and  it  will  further  be  remembered  that  in  no  case 
does  it  purport  to  insure  against  more  than  three-fourths  of 
the  damage  sustained.  Such  and  similar  liabilities,  formerly 
known  as  "  uninsurable,"  it  was  the  practice  and  the  policy  of 
English  underwriters  to  refuse  to  cover  ((),  with  the  object, 
apparently,  of  ensuring  that  the  shipowner  should  be  sub- 
stantially interested  in  securing  the  safety  of  his  vessel.  And 
this  practice  is  still  adhered  to  in  the  ordinary  Lloyd's  policies, 
and  in  those  of  the  principal  insurance  companies.  But  in 
more  recent  years,  in  view  of  the  increasing  value  of  the 
interests  exposed  to  risk  in  a  marine  adventure,  shipowners 
have  found  it  necessary  to  secure  for  themselves  further  pro- 
tection. Such  necessity  is,  no  doubt,  partly  accountable 
for  the  formation  and  development  of  certain  classes  of  the 
modem  clubs,  or  mutual  insurcmoe  associations,  which  imder- 
take  special  risks  not  covered  by  ordinary  policies.  It  is 
sometimes  made  an  express  stipulation  by  the  rules  of 
dubs  of  this  class  that  vessels  entered  shall  be  deemed  to  be 
fully  insured  in  an  ordinary  policy  on  ship  with  the  running- 
down  clause  attached,  and  it  is  provided  that  no  protection  is 
afforded  except  in  respect  of  losses  which  are  not  covered  by 
such  a  policy.    In  recent  years  underwriters  have  by  degrees 


of  v.,  being  the  expenses  which  the 
owners  of  V.  had  been  compelled 
to  pay  River  Conmussioners  for  re- 
moving the  wreck.  Borger  9.  In- 
demnity Katoal  Mar.  Ins.  Go.,  [1900] 


2  Q.  B.  348. 

(a)  See  The  North  Britain,  [1894] 
P.  77 ;  Tatham  v.  Burr,  [1898]  A. 
0.  382. 

(b)  Gow,  244. 
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somewhat  enlarged  the  scope  of  their  insurances  (c),  and    Sect.  796. 
eventually  a  "  full  protection  policy  "  was  introduced  by  oer-  *;  FuU  protec- 
tain  Liverpool  insurance  companies,  "  which  was  in  effect  ^^    ^  ^   ^* 
Lloyd's  policy  on  the  hull  of  a  vessel  without  the  collision 
clause,  but  with  clauses  added  dealing  with  all  the  important 
liabilities  of  the  shipowner."     This  form  of  policy  goes  far 
towards  giving  shipowners  the  "  full  protection  "  which  they 
desire  (rf). 

797.  Notwithstanding  the  large  business  now  done  by  the 
dubs,  and  the  introduction  of  full  protection  policies,  Lloyd's 
and  some  of  the  principal  companies  have,  nevertheless,  made 
attempts  to  keep  the  shipowner  uninsured  in  respect  of  some 
portion,  at  least,  of  his  risks  and  liabilities  by  the  insertion, 
for  instance,  of  a  clause  whereby  the  shipowner  is  made  to  Warranty  to 
warrant  that  he  remains  to  a  stipulated  extent  uninsured  else-  tddUy^n^' 
where,  A  breach  of  such  a  warranty  would,  of  course,  avoid  "^^^red. 
the  policy  in  toto.  A  question  has  arisen  in  our  Courts  as  to 
whether  this  warranty  is  broken  by  effecting  an  insurance 
against  the  margin  of  liabilities  so  reserved  by  what  is  known 
as  an  ^^  honour  policy "  which,  though  legally  void,  is  in 
practice  treated  as  binding.  This  question  was  answered  in 
the  aflBrmative  by  Kennedy,  J.,  but  the  Court  of  Appeal  left 
the  point  open  {e).  Another  similar  question  has  been  raised, 
as  to  whether  a  breach  of  the  warranty  is  committed  when 
a  shipowner  effects  a  further  valid  insurance  which  in  form 
undoubtedly  transgresses  the  stipulated  margin,  with  the 
object,  however,  not  of  securing  further  cover,  but  only  of 
protecting  himself  against  the  anticipated  insolv^icy  of  the 

(e)  E.g.,  a  "four-fourths"  nm-  836;  [1896]  2  Q.  B.  380;  <m<<?,  s.  637. 

ning-down  olaase  has  in  a  few  cases  A  sinular  point  has  frequently  been 

been  agreed  to.    Gk>Wy  254.  raised  in  America  on  fire  policies, 

(d )  See  QtoWj  264,  of  which  work  where  it  has  been  generally  held  that 
aqd  Mr.  McArthur's  the  editors  have  such  a  warranty  is  not  broken  unless 
made  frequent  use,  especially  in  the  the  subsequent  insurance  is  valid, 
present  context.  To  these  the  reader  See  Hubbard  v,  Hartford  Fire  Ins. 
is  referred  for  further  infonnation.  Go.  (1871),  33  Iowa,  326,  and  cases 

(e)  Boddick  v.  Indemnity  Mutual  there  cited ;  Thomas  v.  Builders'  Fire 
Marine  Ins.  Co.,  Ltd.,  [1895]  1  Q.  B.      Ins.  Go.  (1875),  119  Mass.  121. 
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Meet,  797.  original  nndenniten.  It  wm  decided  by  Mathew,  3^  ihat 
tinder  eath  circmn stances  an  owner  is  justified  in  taking  oat 
additional  policies^  and  commits  no  bfeach  of  his  wazianty  bj 
so  doing  (f).  The  policy  yaluation  is  binding  for  the  par- 
poses  of  this  warranty.  Where,  therefore,  a  Yeesel  was 
Talued  in  the  policy  at  3,750/.,  and  it  was  agreed  that  the 
avored  dioold  keep  one-fifth  insured,  the  shipowner  was  not 
allowed  to  prove  that  her  real  yaloe  was  5,000/.,  and  that  not 
having  insured  beyond  4,000/.  he  had  oommitted  no  breach 
of  his  undertaking  (^). 

Sfleciof  798.  It  is  an  established  principle  in  this  country  that, 

tiSsm^ or  supposing  the  vessel,  crew  and  equipments  to  have  been 
^^^^^  originally  sufficient,  and  a  captain  to  have  been  provided  of 
■hip  w  tea-  competent  skill,  the  underwriter  is  liable  for  any  loss  proxi- 
^ope^j  mately  caused  by  the  perils  insured  against,  although  it  may 
SeoS«efc*aie  ^^®  ''^^^  remotely  occasioned  by  the  n^ligence  or  mis- 
^nderwntor  conduct  (not  amounting  to  barratry)  of  the  captain  or  crew, 
forallloM  whether  such  negligence  or  misconduct  consist  in  omitting 
S^JJby  Bome  act  which  ought  to  be  done,  or  doing  an  act  which 
pCTUb^fnred  Q^^t  n^fj  to  be  done,  in  the  course  of  the  navigation  (A), 
thooflrb  le-  The  law  is  the  same  in  the  United  States  (i). 
moned  by  the  A  Russian  ship,  which  was  seaworthy  at  the  outset  of  the 
SenSSSor  ^^^  ^^  compelled  to  winter  in  a  port  in  the  Gulf  of 
Finland  under  the  charge  of  the  mate,  and  was,  owing  to  his 
negligenoe  in  not  extinguishing  a  fire  which  he  had  lighted 
in  her  cabin,  burnt  while  he  was  absent  on  board  another 
vessel :  the  Court  held  that,  as  the  loss  of  the  ship  was  proxi- 
mately caused  by  fire  (one  of  the  perils  insured  against)  the 

(/)  General  Ins.  Co.  of  Trieste  r.  ibid,  794 ;  Shore  r.  Bentall  (1828), 

Coiy,  [1896]  1  Q.  B.  335.  ibid.  798 ;  Phillips  r.  Headlam  (1831), 

(^)  Mnirhead  v.  Forth  and  North  2  B.  &  Ad.  380 ;  Dixon  v.  Sadler 

Sea,  Ac.   Amoc.,   [1894]  A.   0.  at  (1839),  5  M.  &  W.  405 ;  8  M.  &  W. 

p.  79.  895 ;  Redman  v.  Wilfion  (1845),   14 

(A)  Bosk  V.  Bojal  Exch.  Ass.  Go.  M.   &  W.  476  ;   Trinder  &  Go.  v. 

(1818),  2  B.  &  Aid.  72;  Walker  r.  Thames  &  Mersey  Mar.  Ins.  Co., 

Maitland  (1821),  5  B.  &  Aid.  171 ;  [1898]  2  Q.  B.  114. 
Bishop  f.Pentiand  (1827),  7  B.&Gr.  (•)  See  Phillips,  Ins.  s.  1049;   3 

219  ;    Holdsworth  v.  Wise  (1828),  Kent,  Com.  304,  306. 
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underwriters  were  liable,  though  it  was  remotely  occasioned    Sect.  798. 
by  the  negligence  of  the  mate  {k). 

The  Court  came  to  the  same  conclusion  in  a  case  where 
sugars  were  lost  in  the  course  of  being  conveyed  from  the 
ship  to  the  shore,  accoiding  to  the  usage  of  the  West  Indian 
trade,  in  a  sloop  adequately  manned  for  the  purpose,  which 
was  drifted  on  the  rocks  in  consequence  of  the  seamen  in 
charge  of  her  all  going  to  sleep,  in  gross  neglect  of  their 
duty(/). 

A  ship,  which  was  obliged,  owing  to  her  being  a  sharp- 
built  vessel,  to  be  lashed  to  a  harbour  pier,  fell  over  when  the 
tide  left  her,  and  was  stove  in  and  stranded  in  consequence  of 
the  gross  negligence  of  the  mate  in  not  procuring  a  rope  of 
sufficient  strength  for  the  purpose :  the  Court,  on  the  same 
principle,  held  the  underwriters  liable  (m). 

A  ship  insured  on  an  entire  voyage  out  and  home,  having 
been  seaworthy  at  the  outset,  was  lost  on  her  passage  home 
by  the  perils  of  the  sea ;  the  underwriters  were  held  not  to  be 
discharged  by  the  captain's  negligence  and  misconduct  in 
sailing  with  her  on  this  homeward  passage  in  such  a  state  of 
leakiness  as  to  be  obliged  to  be  pumped  out  by  the  crew  every 
two  hours  («). 

The  master  of  a  vessel  which  had  sailed  from  Eotterdam 
to  Sunderland  in  a  seaworthy  state,  on  her  arriving  oft  a 
point  about  four  miles  from  Sunderland,  negligently  and  im- 
properly (but  not  barratrously)  heaved  overboard  so  much 
of  her  ballast  that  the  vessel  was  by  a  sudden  squall  driven 
on  her  beam  ends,  sunk  and  totally  lost:  the  Court  held 
that,  as  this  loss  was  proximately  caused  by  the  perils  of 
the  seas,  the  assured  might  recover,  though  it  was  remotely 
occasioned  by  the  improper  act  of  the  master  (o). 


{k)  Bnsk  V,  Royal  Exoh.  Aas.  Co.  (»)  Holdsworth  v.  Wise  (1S28),  7 

(1818),  2  B.  &  Aid.  72.  B.  &  Cr.  794  ;  Shore i;.  Bentall  (1828), 

(/)  Walker  v.  MaiUand  (1821),  5  ibid.  798,  in  notis, 

B.  &  Aid.  171.  (o)  Dixon  v.  Sadler  (1839),  6  M.  & 

(m)  Biahop  v.  Pentland  (1827),  7  W.  405 ;  affirmed  (in  ezror),  8  M.  & 

B.  &  Cr.  219.  W.  896. 
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Sect.  708.  A  ship  engaged  in  the  African  teak  trade,  and  insured  on 
a  voyage  out  and  home,  had  been  seaworthy  at  the  oom- 
mencement  of  the  risk,  but  at  Sierra  Leone  had  been  so 
unskilfullj  loaded  bj  the  native  lumpers  that  on  conmieneing 
her  voyage  home  she  was  found  unable  to  keep  the  sea,  and 
was  run  ashore  in  order  to  prevent  her  sinking  in  the  Sierra 
Leone  river:  the  Court,  ui)on  the  same  principle  as  in 
previous  decisions,  held  the  underwriters  liable  for  this 
loss  {p). 

So,  too,  damage  to  cargo  1^  sea-water  occasioned,  whilst 
the  vessel  was  loading  in  port,  by  the  negligence  of  the  ore^ 
in  leaving  open  some  cocks  or  valves  in  the  machinery  was 
held  to  be  a  loss  by  perils  insured  against,  and  to  be  recover- 
able from  imderwriters  notwithstanding  such  negligence  (q). 

799.  This  current  of    authorities  firmly  establishes  the 

doctrine  as  stated  in  the  outset ;  and  any  dicta  of  the  Judges 

in  earlier  eases  which  are  opposed  to  it  must,  therefore,  be 

considered  as  overruled  (r). 

And  negli-  Jt  hag  been  established  by  a  recent  decision  of  the  Court 

gence,  even  of 

the  aasured  of  Appeal  («)  that,  even  where  the  peril  occasioning  the  loss 
notprecl^  has  been  due  to  the  negligence  of  the  assured  themselves, 
reoovarT  ^®  imderwriter  will  not,  on  account  of  such  negligence,  be 
relieved  from  liability.  The  action  was  brought  by  the 
owners  of  the  "  Qtdnsborough "  for  a  total  loss  of  freight. 
The  loss  of  freight  was  due  to  a  stranding ;  the  stranding 
was  duo  to  the  n^ligence  of  the  master.  The  master  was 
also  a  part-owner;  and  the  main  question  in  the  case  was 
whether  or  not  his  claim  was  barred  by  his  own  negligence. 
It  was  held  that  there  was  no  warranty  by  a  part-owner  that 
he  would  not  per^nally  be  guilty  of  negligent  navigation 

(p)  Redman  v.  Wilson  (1846),  14  (r)  Snoh  as  the  judgment  of  Lord 

M.  &  W.  476.    See  also  Hodgson  v,  Kenyon  in  Bnller  v.  Fisher  (1802),  3 

Malcolm  (1806),  2  B.  &  P.  N.  B.  £sp.  67,  aod  of  Mansfield,  0.  J.,  in 

336;  CamiUierst;.Sydebotham(1816),  Hodgson  v,  Malcolm  (1806),  2  B.  & 

4  M.  &  S.  77.  P.  N.  R.  336. 

{q)  Dayidson  v.  Bnrnand  (1868),  («)  Trinder  &   Co.  p,  Thames  & 

li.  R.  4  C.  P.  117.  Jfersoy  Co.,  ^1898]  2  Q.  B,  114. 
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during  the  voyage  covered  by  the  policy,  and  that  nothing    Sect.  799. 

short  of  doluB  or  wilful  misconduct  would  disqualify  him 

from  recovering.      "  The  risk  undertaken  by  an  underwriter 

upon  a  policy  covering  perils  of  the  sea,"  said  A.  L.  Smith, 

L.  J.,   "is  that  if    the  subject-matter  insured  is  lost  or 

damaged  immediately  by  a  peril  of  the  sea,  he  will  be 

responsible,  and,  in  my  judgment,  it  matters  not  if  the  loss 

or  damage  is  remotely  caused  by  the  negligent  navigation 

of  the  captain  or  crew,  or  of  the  assured  himself,  always 

assuming  that  the  loss  is  not  occasioned  by  the  wilful  act  of 

'the  assured"  {t). 

Of  course,  if  it  can  be  shown,  in  the  case  of  a  voyage  if  the  master, 
policy,  that  the  master  when  appointed  waa  wholly  inoom-  ^J^^i«n^' 
petent  (w),  that  the  crew  were  insuflBcient  (a?),  or  the  ship  in  ^  defid^ 
any  way  unseaworthy  at  the  outset  of  the  risk,  this  is  matter  <rf  defence 
of  defence,  of  which  the  imderwriters  may  avail  themselves  of  unses- 
imder  a  plea  of  unseaworthiness.  worthinees. 

Even  under  a  time  policy,  though  it  is  established  law  that  Loss  caused 
there  is  no  implied  warranty  of  seaworthiness,  it  has  been  sendiogthe 
held,  since  the  decision  to  that   efiFect  in   the  House  of  and  kee^g 
Lords  (y),  that  a  plea  to  a  declaration  on  a  time  policy,  that  ^^  *^®^i. 
the  vessel  was  wrongfully  and  wilfully  sent  to  sea  imsea-  is  a  defence 
worthy,  and  kept  there  unseaworthy  and  without  a  proper  time  policy, 
master  and  crew,  whereby  she  was  lost,  is  a  bar  to  the 
action  (s),  and  it  is  always  open  to  the  underwriter  to  show 
that  the  loss  arose,  not  from  any  peril  insured  against,  but 
directly  owing  to  the  unseaworthy  condition  in  which  the 
vessel  sailed  {a), 

800.  So,  too,  where  the  loss  is  not  proximately  caused  by  Where  the 
the  perils  of  the  sea,  but  is  directly  referable  to  the  negli-  proximately 

(0  [1898]  2  Q.  B.  at  p.  124.  (y)  Gibson <;.  Small  (1854),  4  H.  L. 

Gas.  353. 

(«)  Tait  ,;    LcTi  (1811),  14  East,  (,)  Thompson  r.  Hopper  (1856).  6 

481  ;    see  also  Gregson   r.  Gdbert  j.  ^  ^    ^^.^    937.    Of.  Dudgeon  r. 

(1783),  3  DougL  232 ;  Park  on  Ins.  p^^^^^  (^g??),  2  App.  Gas.  284. 

^^^-  (a)  Fawous  r.  Sarsfield  (1856),  6 

(x)  Forshaw  v,  Ohabert  (1821),  3  £.  &  B.  192 ;  Ballantyne  v.  Mac- 

Brod.  k  B.  158.  kinnon,  [1896]  2  Q.  B.  465. 
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Sect.  800. 

caused  hy 
perils  of  the 
sea,  but  is 
directly  refer- 
able to  the 
negligenoe  or 
misoonduct 
(not  amount- 
ing to 
baSratry)  of 
the  agents  of 
the  assured, 
the  under- 
writer will  be 
discharged 
from  his 
liability. 


Loss  directly 
referable  to 
the  acts  or 
negligenoe  of 
the  assured 
himself  is  not 
at  the  ri^  at 


gence  or  misconduct  of  the  master  or  other  agents  of  the 
assured,  not  amounting  to  barratry,  there  seems  little  doubt 
that  the  underwriters  would  be  thereby  discharged. 

Thus — ^to  take  a  case  recorded  by  Emerigon  as  having 
actually  occurred  at  the  fibrst  breaking  out  of  the  great  plague 
of  Marseilles  in  1720 — where  the  master,  of  a  ship,  part  of 
whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into 
that  city  with  a  false  bill  of  health,  in  consequence  of  which 
his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held  to 
discharge  the  underwriters  (6). 

The  following  English  case  seems  to  have  proceeded  on 
the  same  ground : — A  ship  having  been  driven  ashore  near 
the  harbour  of  St.  Thomas  (West  Indies)  was  afterwards  got 
ofE  very  little  injured,  and  might  have  been  repaired  but  for 
the  negligence  of  the  agents  of  the  assured  in  the  island,  who 
allowed  her  to  be  condemned  and  broken  up  after  two  very 
hasty  and  imperfect  surveys ;  Lord  Tenterden  told  the  jury 
that  the  imderwriters  would  not  be  liable  for  the  total  loss 
by  condemnation  and  sale,  if,  in  their  opinion,  such  loss  had 
been  brought  about  by  the  negligence  or  misconduct  of  the 
agents  of  the  assured  (c). 

801.  And,  d  fortiori^  where  the  loss  is  not  proximately 
caused  by  a  peril  insured  against,  but  is  directly  referable  to 
the  act  of  the  assured  himself,  the  imderwriter  will  not  be 
liable  (c?). 


(b)  1  Emerigon,  c.  zii.  s.  13,  p. 
429. 

{e)  Tanner  r.  Bennett  (1825),  Ryan 
&  Mood.  182.  See,  as  to  the  ^S.  P., 
Bradford  t?.  Levy  (1826),  2  C.  &  P. 
137. 

{d)  BeU  V.  Oarstairs  (1811),  14 
East,  374,  has  been  cited  in  support 
of  this  obyious  proposition.  The 
facte  in  that  case  were  that  a  neutral 
American  ship  was  captured  by  a 
French  privateer,  and  was  after- 
wards with  her  cargo  condemned 
by  a  French  Gourt  as  prize,  upon 
the  express  ground  that  the  ship 


was  not  furnished  with  the  docu- 
ments which,  according  to  the  treaty 
between  France  and  the  United 
States,  were  necessary  to  prove  her 
American  nationality.  The  plain- 
tiffs, who  owned  ship,  freight  and 
cargo,  thereupon  brought  an  action 
on  English  policies  of  insurance, 
averring  a  loss  by  capture.  The 
principal  arguments  used  on  behalf 
of  the  underwriter  were,  firstly,  that 
there  was  an  implied  warranty  in 
every  policy  that  a  vessel  should  be 
properly  documented,  and  secondly, 
that  the  loss  was  due  to  the  negU- 
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So,  too,  it  has  been  held  that  an  assured  cannot,  by  forcing    Sect.  801. 

a  sale  at  a  port  of  refuge  of  a  cargo  which  is  pcuH^ly  damaged,  ^^^  under- 
writers. 


genoe  of  the  owners  in  failing  to 
supply  proper  documents.  Effect 
was  given  in  some  way  to  the  latter 
contention,  and  the  case  was  decided 
in  faTOur  of  the  underwriter,  but  it 
is  not  dear  preciselj  on  what  ground. 
There  are  expressions  in  the  judg- 
ment of  the  Court  delivered  bj  Lord 
Ellenborough  which  suggest  that 
the  ratio  decidendi  of  the  case  was 
that  the  loss  was  d]ie  to  the  con- 
demnation, and  not  the  capture, 
of  the  vessel,  and  that  neither  the 
condemnation  itself,  nor  its  cause 
(t.  tf.,  the  want  of  necessary  docu- 
ments), was  a  peril  insured  against. 
But  it  is  more  likely  that  the  Court 
simply  considered  that  the  assured 
ought  not  to  be  aUowed  to  recover 
for  a  loss  occanioned  by  his  own 
negligence,  whether  due  to  a  peril 
insured  against  or  not.  It  is  other- 
wise difiKcult  to  understand  the  care 
taken  to  disting^uish  the  case  from 
Dawson  r.  Atty  (1806),  7  East,  367, 
where,  under  similar  circumstances, 
a  loss  of  cargo  was  held  to  be  a  loss 
by  capture,  and  the  cargo-owner, 
having  no  duty  to  supply  docu- 
ments, and  so  having  been  g^uilty  of 
no  negligence  or  breach  of  duty  in 
not  supplying  them,  was  allowed  to 
recover.  On  the  other  hand,  it  must 
be  conceded  that  if  the  case  turned 
on  the  neglig^oe  of  the  assured,  it 
is  inconsistent  with  the  recent  ded- 
sion  of  the  Court  of  Appeal  in 
Trinder  &  Co.  v.  Thames  &  Mersey 
Marine  Ins.  Co.,  [1898]  2  Q.  B. 
lU. 

The  following  passage,  dted  from 
the  judgment  of  Collins,  L.  J.,  in 
the  latter  case  (at  p.  128),  shows  the 
views  taken  in  earlier  editions  of  this 
work,  as  wdl  as  those  of  other  au- 
thorities:— 

'*The  cases  based  on  the  absence 


of  documents  may  be  rested  on  two 
grounds,  assuming  that  the  act  of 
the  assured  feU  short  of  dolus^  which 
is  not  clear— (a)  That  in  the  case  of 
insurance  against  capture  there  is 
an  implied  contract  that  the  ship 
shaU  be  properly  documented.  It 
is  put  on  this  ground  by  Phillips, 
s.  745,  and  by  Amould,  p.  668, 5th  ed. 
(b)  That  capture  insured  against, 
being  not  the  mere  detention  for  the 
purpose  of.  inspection  of  documents, 
but  the  taking  '  with  intent  to  de- 
prive the  owner  of  aU  dominion  or 
right  of  property  over  the  thing 
taken'  (Amould,  p.  748,  6th  ed., 
dting  Emerigon,  p.  428),  *  the  want 
of  documents  may  be  regarded  as 
the  proximate  cause  of  the  loss.' 
Willes,  J.,  in  Thompson  v.  Hopper, 
explains  these  cases  on  this  ground. 
Beferring  to  Bell  v.  Carstairs,  he 
says : — *  The  loss  was  the  immediate 
and  direct  result  of  the  want  of 
proper  papers,  and  it  was  the  duty 
of  the  owner  of  the  ship,  by  the  law 
which  authorized  its  capture,  if  not 
by  the  g^eral  maritime  law  (see 
Boccus),  to  be  provided  with  those 
papers,  and  the  want  of  them  was 
the  direct,  immediate  and  only  cause 
of  the  loss.' " 

Notwithstanding,  however,  these 
weighty  expressions  of  opinion,  the 
editors  venture  to  submit  that  there 
is  great  difficulty  in  foUowing  the 
fine  distinction  between  loss  by  cap- 
ture and  loss  by  condemnation.  As 
soon  as  the  vessd  was  captured  by 
the  privateer,  it  is  submitted  that 
there  was  a  total  loss  by  capture. 
The  subsequent  condemnation  did 
not  constitute  a  total  loss,  but  only 
transformed  what  was  already  a 
total  loss  constructively  into  a  total 
loss  in  respect  of  which  no  notice  of 
abandonment  need  be  given.    It  is 
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Goods  canied 
on  deck. 


Sect.  801.  thereby  convert  it  into  a  total  loss  under  a  policy  whidi  is 
"free  from  average"  («).  And,  for  a  similar  reason,  the 
underwriter  is  not  liable  for  losses  occasioned  by  bad  stow- 
age (/). 

In  accordance  with  a  well-recognised  usage,  the  loss  of 
goods  carried  on  deck,  that  being  considered  an  improper  and 
unsafe  place  to  carry  them,  is  not  recoverable  imder  a  general 
policy  on  goods,  imless  they  are  so  carried  by  virtue  of  a 
general  usage  of  trade,  with  which  the  imderwriter  must  be 
presumed  to  have  been  familiar  (^).  In  practice,  they  are 
often  expressly  covered  by  what  is  known  as  an  "in  and 
over  "  clause. 

802.  The  extent  of  the  shipowner's  responsibility  for 
damage  caused  to  goods,  or  to  another  ship,  by  the  acts  of  the 
master  or  mariners  is,  under  the  common  law  of  England, 
limited  only  by  the  full  amount  of  the  loss  or  damage  sus- 
tained (h). 

With  a  view  to  encouraging  the  shipping  interest,  our  legis- 


''Inand 
over"  dause. 

Statutory 
limitation  of 
owDer*8 
reeponfiibilitj. 


also  to  be  noticed  that  the  passage 
cited  by  OoIUds,  L.  J.,  from  the  5tb 
edition  of  this  work  was  in  the  2nd 
edition  (p.  832,  see  this  edition,  p. 
829)  made  subject  to  the  qualification 
that  an  intent  to  deprire  the  owner 
of  his  rights  of  property,  though 
necessary  to  constitute  a  *'  capture  *' 
proper,  was  not  requisite  to  consti- 
tute a  *'  taking  at  sea.*' 

In  this  context  there  were  cited  in 
former  editions  of  this  work  (2nd  ed. 
p.  798  ;  6th  ed.  p.  732)  the  two 
convoy  cases  of  Garstairs  r.  Allnutt 
(1813),  3  Camp.  497,  and  Metcalfe 
if.  Parry  (1814),  4  Gamp.  123,  as 
iUustrating  the  principle  that  an 
underwriter  is  discharged  wheneyer 
it  can  be  shown  that  the  loss  was  in 
in  any  way  brought  about  by  a  vio- 
lation of  the  law  to  which  the  as- 
sured was  privy.  .  It  appears,  bow- 
ever,  that  the  cases  have  nothing  to 
do  with  any  such  prineipla.     The 


only  point  discussed  was  whether  or 
not  there  had  under  particular  cir- 
cumstances been  an  infringement  of 
the  Convoy  Acts.  If  there  had,  and 
the  assured  was  privy  thereto,  the 
poUcy  was  by  the  express  proyisions 
of  the  Acts— and  ajMirt  from  any 
principle  at  present  imder  considera- 
tion— ipio  facto  avoided.  See  38 
Geo.  3,  c.  76 ;  43  Geo.  3,  c.  57. 

(e)  Meyer  v.RalU  (1876),  1  G.P.D. 
358. 

(/)  See  Emerigon,  c.  xii.  ss.  2,  4, 
5.  Bad  stowage  is  expressly  ex- 
cepted, even  in  a  "full  protection 
policy.** 

(y)  Ross  V.  Thwaite  (1776),  1  Park, 
Ins.  23 ;  Backhouse  r.  Ripley  (1802), 
ibid.  24;  Da  Costa  r.  Edmunds  (1815), 
4  Camp.  142  ;  Gould  r.  Oliver  (1837), 
4  Sing.  N.  0.  134  ;  MQward  v,  Hib- 
bert  (1842),  3  Q.  B.  120. 

(A)  Maclaohlan  on  Shipping,  121 
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lature  lias  at  different  times  passed  various  Acts  in  order  to    Sect.  809; 
limit  this  responsibility  (t).      The  Act  at  present  in  force 
is  the   Merchant    Shipping  Act,   1894,  which  provides  as 
follows : — 

The  owner  of  a  British  sea-going  ship  or  any  share 
therein  shall  not  be  liable  to  make  good  to  any  extent  what- 
ever any  loss  or  damage  happening  without  his  actual  fault 
or  privity  in  the  following  cases,  namely : — 

(1.)  Where  any  goods,  merchandise  or  other  things  what-? 

soever  taken  in  or  put  on  board  his  ship  are  lost  or 

damaged  by  reason  of  fire  on  board  the  ship ;  or 

(2.)  Where  any  gold,  silver,  diamonds,  watches,  jewels  or 

precious  stones  taken  in  or  put  on  board  his  ship,  the 

true  nature  and  value  of  which  have  not  at  the  time 

of  shipment  been  declared  by  the  owner  or  shipper 

thereof  to  the  owner  or  master  of  the  ship  in  the 

bills  of  lading  or  otherwise  in  writing,  are  lost  or 

damaged  by  reason  of  any  robbery,  embezzlement, 

making  away  with  or  secreting  thereof  (k). 

And  by  sect.  503  of  the  same  (/)  Act :  The  owners  of  a 

ship,  British  or  foreign,  shall  not,  where  all  or  any  of  the 

following  occurrences  take  place  without  their  actual  fault  or 

privity  (that  is  to  say), 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship ; 

(b)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 
the  ship; 

(«)  As  to  the  motiyee  of  the  legis-  been  extended  and  applied   to   aU 

lature,  see  the  preamble  of  7  G^.  2,  oases   where    (without    the    actual 

c.  15 ;  the  remarks  of  Lord  Tentec-  fault  or  privity  of  the  owners)  any 

den  in  Gale  v.*  Laurie  (1826),  6  B.  &  loss  or  damage  is  caused  to  property 

Gr.  163;  andof  Parke,  B., in  Brown  or  rights  of  any  kind,  whether  on 

17.  Wilkinaon  (1847),  16  L.  J.  Exoh.  land  or  on  water,  or  whether  fixed 

36.  or  moveable,  by  reason  of  the  im- 
proper navigation  or  management  of 

(At)  Merchant  Shipping  Act,  1894,  the  ship.    Merchant  Sh^>ping  (LU- 

■•  ^^-  bili^  of   Shipowners  and   Others) 

(0  This  Motion  has  very  recently  Act,  1900. 
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Beet.  80g.        (o)  Where  any  loss  of  life  or  personal  injury  is  caused  to 
any  person  carried  in  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship; 
(d)  Where  any  loss  or  damage  is  caused  to  any  other 
vessel,  or  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship, 
be  liable  to  damages  beyond  the  following  amounts  (th&t  is 
to  say) :  (i.)  In  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  to  an  aggregate  amount 
not  exceeding  fifteen  pounds  for  each  ton  of  their  ship's 
tonnage ;  and  (ii.)  in  respect  of  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  an  aggregate 
amount  not  exceeding  eight  poimds  for  each  ton  of  their 
ship's  tonnage ;  and  then  follow  provisions  for  the  ascertain- 
ment of  the  tonnage  of  vessels,  British  and  foreign. 

These  important  provisions,  cited  from  the  Merchant  Ship- 
ping Act,  1894,  are  held  to  limit  claims  made  by  owners  of 
foreign  as  well  as  British  ships,  and  to  apply  to  occurrences 
happening  outside  of  British  jurisdiction  (m). 

Sect.  506  of  the  same  Act  provides  for  the  legality  of 
insurance  against  the  happening  without  the  owner's  actual 
fault  or  privity  of  any  of  the  events  in  respect  of  which  their 
liability  is  so  limited,  and  such  insurances  are  specially 
exempted  from  the  requirements  of  the  Stamp  Act(n). 
They  have  given  rise  to  the  Shipowners'  Protection  Associa- 
tions or  Clubs. 


under  the 
Merobant 
Shippmg 
Act. 


a  by 
aotoof  the 
g^Tenunent 
oftheassued. 


808.  There  are  two  classes  of  cases  in  which  loss  may  be 
occasioned  by  the  public  authoritative  acts  of  the  govern- 
ment of  the  fussured :  those,  viz.,  in  which  the  assured  and 
underwriter  are  both  subjects  of  the  same  state,  and  those 
in  which  they  are  subjects  of  different  states. 


(m)  The 
191. 


(1S63),  32  L.  J. 


(»}    Stamp    Act, 
eab-8.  (i). 


1891, 


93, 


Digitized  by 


Google 


CHAP.  I,]  BY  ACTS  OF  GOVERNMENT.  909 

In  the  f onner  class  of  oases  it  may  now  be  taken  as  settled    Sect.  808. 
law  that  the  underwriter  is  liable  for  all  loss  occasioned  by 
the  public  acts  of  the  home  goyernment  in  detaining,  arrest- 
ing or  laying  an  embargo  on  the  ship  either  in  the  home  or 
a  foreign  port  (o). 

In  the  latter  class  the  nature  of  the  conclusion  justified  by 
law  will  differ  according  as  there  is  war  or  peace  between 
the  two  powers.  We  have  akeady  seen  that  an  insurance 
on  enemy's  property  is  illegal  {p) ;  we  may  add  that  a  policy, 
legal  when  made,  may  become  invalid  by  what  is  tantamount 
to  a  declaration  of  hostilities  between  the  government  of  the 
assured  and  that  of  the  insurer  (q). 

And  even  as  regards  time  of  peace,  the  principle  was  laid 
down,  and  for  a  long  time  tenaciously  adhered  to  by  Lord 
EUenborough,  "that  in  all  questions  arising  between  the 
subjects  of  different  states,  each  is  a  party  to  the  public 
authoritative  acts  of  his  own  government;  and  on  that 
account  a  foreign  subject  is  as  much  incapacitated  from  making 
the  consequences  of  an  act  of  his  own  state  the  foundation  of 
a  claim  to  indemnity  upon  a  British  subject  in  a  British 
court  of  justice  as  he  would  be  if  such  act  had  been  done 
immediately  and  individually  by  such  foreign  subject  him- 
self "  (r).  And,  applying  this  principle  in  a  case  that  came 
before  him,  where  an  embargo  had  been  laid  upon  native 
shipping  during  a  time  of  peace,  and  in  no  bostile  spirit  to 
any  foreign  power.  Lord  EUenborough  held  that  the  assured 
must  be  identified  with  his  government  and  the  underwriter 
therefore  discharged  («). 

No  little  confusion  followed  this  generalization  of  a  very 
restricted  rule  (t).    The  right  rule  of  law  was  declared  by 

(o)  Pag^  V'  Thompson  (1804),  at  As  to  what  constitutes  an  oatbreak 

N.   P.,  Park,  Ins.   176 ;   Green  v,  of  hostilities,  see  Briefontein,  &c.  v. 

Young  (1702),  2  Lord  Kaym.  840 ;  Janson,  [1900]  2  Q.  B.  339,  at  pre- 

S,  C.t  2  Salk.  444  ;  see  also  the  dicta  sent  under  appeal, 

of   Lord  Alvanlej   in  Touteng    r.  (r)  Per  Lord  EUenborough  in  Con- 

Hubbard  (1802),  3  B.  &  P.  302;  3  way  v.  Gray  (1809),  10  East,  646. 

Kent,  CJom.  291.  («)    Conway  v.  Gray  (1809),    10 


(p)  Ante,  s.  763.  East,  536 ;  Conway  r.  Forbes  (11     ,, 

[q)  Touteng  v,  Hubbard  (1802),  3  ibid,;  Mauri  v,  Shedden  (1809),  ibid, 

B.  ft  P.  291 ;  Aubert  v.  Gray  (1862),  {t)  Mennett  v.  Bonham  (1812),  16 

8  B.  &  S.  163 ;   32  L.  J.  Q.  B.  60.  East,  477 ;  Flindt  v.  Crokatt  (1812)^ 
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Sect.  808.  a  Court  of  Error  in  Bazett  v.  Meyer  (w),  and  would  have 
rested  there  but  for  the  case  of  Campbell  v.  Innes  {x).  The 
question  was  again  raised  ip  more  recent  times,  and,  it  is  to 
be  hoped,  finally  set  at  rest  by  the  decision  of  the  Exchequer 
Chamber  affirming  that  of  the  Queen's  Bench,  that  the 
assured  is  not  to  be  identified  with  the  acts  of  his  own 
government  imless  the  existence  of  hostilities  between  it  and 
the  government  of  the  insurer  renders  any  sucb  contract  of 
indemnity  incompatible  with  that  highest  law — ^the  aalus 
popuH — ^under  the  insurer's  government  (y). 

tn  the  United  In  the  United  States  the  whole  question  bas  come  before 
the  consideration  of  the  Supreme  Court,  and  it  has  there 
been  held,  agreeably  to  the  declared  principle  of  the  decisions 
by  the  English  Exchequer  Chamber  in  Bazett  v.  Meyer  and 
Aubert  v.  Ghray,  that  a  subject  is  not  to  be  deemed  a  party 
to  the  peaceful  acts  of  his  own  government,  so  as  thereby  to 
deprive  him  of  remedy  on  a  policy  effected  with  foreign 
tmderwriters  in  respect  of  losses  caused  by  such  acts  (2). 

Loss  of  804.  In  the  law  maritime  received  on  the  Continent  of 

inteiSiotionof  Europe,  the  compulsory  abandonment  of  the  voyage,  occa- 
JJJ^^^;,^'  sioned  by  the  interdiction  of  commerce  with  the  port  of 
embargo.  destination  after  the  commencement  of  the  risk,  or  by  its 
Toyage  is  not  hostile  occupation,  embargo,  or  blockade,  is  considered  to  be  a 
biMEnSIh*^  risk  covered  by  the  policy,  and  recoverable  either  as  caused  by 
policies  in  the  « a  restraint  of  princes,"  or  under  the  words  "  compulsory 

commonform.     ,  *  ,,  jt  .^ 

change  of  voyage. 

In  this  coimtry,  however,  it  has  been  repeatedly  decided, 
and  must  now  be  taken  as  clear  insurance  law,  that  neither 
interdiction  of  trade  at  the  port  of  destination  after  risk  com- 
menced, nor  interception  of  the  voyage  by  blockade,  or  by  the 
imminent  and  palpable  danger  of  capture  or  seizure,  amounts 

ibid.  622  ;    Flindt  r.   Scott  (1812),  (x)  4  B.  &  Aid.  423. 

ibid.  625  ;  Simeon  r.  Bazett  (1813),  it/)  Aubert  r.  Gray  (1862),  3  B.  & 

2  M.  &  S.  94 ;  CampbeU  r.  Innes  ^  ?«3,  169  ;  32  L.  f  Q.  B.  60.    See 

7,  «r,\    .  ^    II ,  jf^o  Dnefontein,  &c.  r.  Janson.  uH  tupra, 

(1821).  4  B.  &  AW  423.  ^  Oceanlns. Co...  Francis (1828), 

(•#)  6  Taunt.  824,  829 ;  and  see  2  Wend.  S.  C.  R.  64,  cited  3  Kent 

Ilindt  9.  Soott  (1812),  ibid.  674.  Com.  292. 
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to  a  risk  for  whioli  EngUsli  underwriters  are  answerable    Sect.  804. 
under  the  common  form  of  policy,  either  as  an   "  airest, 
restraint,  and  detention,"  or  in  any  other  way  whatever  (a). 

The  principle  on  which  th^se  decisions  rest  is  the  maxim 
Causa  proxima  non  remoia  spectafiir :  "  the  cause  of  loss  must 
be  a  peril  acting  upon  the  subject  insured,  immediately  and 
not  circuitously ; "  as  is  held  to  be  the  case  where  the  loss 
arises  from  the  ship's  being  prevented  from  completing  her 
voyage  by  the  impossibility  of  entering  her  port  of  destina- 
tion without  being  captured. 

806.  A  cargo  of  pilchards  was  insured  "  free  of  average,"  Losb  of 
by  an  English  ship  from  the  coast  of  Cornwall  to  Naples,  telrot  ^ 
On  her  voyage,  while  sailing  imder  convoy,  intelligence  was  confiscation, 
received  that  all  the  ports  of  Naples  were  shut  agaiast 
English  vessels ;  upon  which  the  commodore  of  the  convoy 
ordered  this  ship,  amongst  others,  into  Port  Mahon,  in 
Minorca,  where  her  cargo  was  surveyed  and  sold  for  a  very 
small  sum.  The  assured,  who  had  abandoned,  claimed  a 
total  loss;  but  Lord  Alvanley  held  that  the  imderwriters 
were  not  liable,  on  the  groimd  that  "where  underwriters 
have  insured  against  capture  and  restraint  of  princes,  and  the 
captain,  learning  that  if  he  enter  the  port  of  his  destination 
the  vessel  will  be  lost  by  confiscation,  avoids  that  port, 
whereby  the  object  of  the  voyage  is  defeated — such  circum- 
stances do  not  amoimt  to  a  peril  operating  the  total  destruction 
of  the  thing  insured." 

"  The  doctrine  (that  the  assured  might  abandon  in  respect 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  Lordship, 
"  to  cases  in  which  the  loss  is  occasioned  by  a  peril  insured 
against ;  which,  as  it  appears  to  me,  must  be  a  peril  acting 
upon  the  subject  insured  immediately,  and  not  circuitously  as 
in  the  present  case  '*  {b). 

{a)  Hadkin8onv.Bobin8on(1803),  11  East,  22;  2  Camp.  59;  Forster 

8  B.  &  P.  388 ;  Lubbock  v.  Eow-  v.  Christie  (1809),  11  East,  205. 
croft  (1803),  6  Esp.  60  ;   Blacken-  {b)  Hadkinson  v,  Robinson  (1803), 

hagen  r.  London  Ass.  Co.  (1808),  1  3  B.  &  P.  388.    See  also  McSwiney 

Camp.  464 ;  Parkin  v,  Tunno  (1809),  r.  The  Roy.  Exch.  Ass.  Co.  (1850), 

VOL.  II.  3  N 
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Sect.  806.        806.  This  decision  has  been  implicitly  followed  by  tbe 

Loss  of  English  Courts  in  all  subsequent  cases  of  the  same  kind, 

voyage  by 

blockade,  fear      Thus,  where,  in  an  insurance  on  iroods  bound  to  Messina, 
of  capture,  ,  ^  , 

&o.  the  ship  having  arrived  at  Port  Mahon  f oimd  that  Messina 

was  in  the  hands  of  or  blockaded  by  the  French,  and  the 

assured  on  goods  consequently  gave  notice  of  abandonment, 

and  went  for  a  total  loss — Lord  Ellenborough,  on  the  above 

grounds,  held  that  he  could  not  recover  (c). 

So,  where  undej*  a  policy  on  goods  from  London  to  Revel, 
the  ship,  which  had  passed  the  Sound  and  was  sailing  under 
convoy  towards  Revel,  was  turned  back  by  the  commodore  on 
receiving  intelligence  that  an  embargo  was  laid  on  all  British 
ships  in  Russian  ports,  and  afterwards,  finding  the  intelli- 
gence confirmed,  whoUy  gave  up  her  voyage  and  sailed  back 
for  England  with  the  convoy,  but  foimdered  at  sea  on  the 
passage :  Lord  Ellenborough,  on  this  state  of  facts,  held  that 
the  assured  could  not  recover  {d). 

Goods  having  been  insured  from  Bristol  to  Monte  Video, 
or  any  other  port  in  the  River  Plate  possessed  by  the  English, 
the  ship,  immediately  on  her  arrival  out,  was  ordered  away  by 
the  English  commander  of  Maldonado  (the  only  one  of  the 
three  ports  of  the  Plate  then  left  in  the  hands  of  the  English) ; 
the  ship,  thus  turned  away,  being  in  want  of  water  and 
repairs,  put  into  Rio  Janeiro,  the  nearest  friendly  port,  for 
that  purpose,  and  on  the  way  the  goods  were  sea  damaged  : 
Lord  EUenborough  and  the  Court  of  King's  Bench  were  of 
opinion  that  the  policy  containing  a  contract  for  a  specific 
voyage  could  not  be  extended  by  implication  to  cover  the 
ship  in  her  voyage  to  Rio,  notwithstanding  the  circumstances 
which  had  occurred  to  induce  the  necessity  of  it,  and  refused 


14  Q.  B.  646 ;  Halhead  v.  Young  Esp.  49. 

(1856),  6  E.  &  B.   312 ;   Chope  v,  {d)  Blackenbagen  r.  London  Ass. 

Reynolds  (1869),  28  L.  J.  0.  P.  194  ;  Co.  (1808),  1  Camp.  463.    The  loss 

Nickels  v.  London  &  Fior,  Lib.  Co.  in  this  case  was  laid  in  one  count 

(1900),  6  Com.  Cas.  16.  «  by  capture,"  in  another  ^<  by  perils 

(c)  Lubbock  V.  Roworoft  (1803),  6  of  the  seas." 
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a  rule  to  set  aside  a  non-suit  which  his  Lordship  had  entered    Sect.  806. 
at  the  trial  (e). 

So,  where  a  British  ship  bound  for  St.  Petersburg  was 
detained  in  the  Baltic  by  the  commander  of  the  British 
convoy  there,  from  apprehension  of  Russian  embargo,  until 
the  embargo  actually  was  laid  on,  and  the  further  prosecution 
of  the  adventure  became  impossible  and  the  voyage  was  lost, 
although  if  the  ship  had  been  suffered  to  proceed  without 
detention  by  the  convoy  she  might,  in  fact,  have  saved  the 
embargo  :  Lord  Ellenborough  and  the  Court  held,  as  in  the 
last  case,  that  the  underwriters  on  cargo  were  not  liable  to  the 
assured,  who  had  duly  abandoned,  for  a  total  loss  (/). 

In  our  law,  then,  the  position  is  clearly  established  that  an 
interdiction  of  commerce  with  the  port  of  destination  by 
means  of  a  blockade  or  embargo,  or  possession  of  the  port  by 
an  enemy,  is  not  a  peril  within  the  policy.  It  is  also  estab- 
lished that  mere  loss  of  voyage  operates  in  no  sense  as  a  loss 
of  cargo ;  and  that  an  alteration  of  voyage  necessitated  by 
blockade  or  the  like  is  not  covered  by  an  insurance  on  the 
voyage  originally  contemplated. 

807.  The  cases  noticed  above  must  be  distinguished  from  But  detention 
cases  of  the  iype  of  Rodocanachi  v.  Elliott.     In  that  case  the  amon^to^^ 
goods  had  actually  found  their  way  inside  Paris  when  the  J°^*^^^® 
German  army  invested  the  city,  and  prevented  them  being 
forwarded  to  their  ultimate  destination.     Under  these  cir- 
cumstances the  assured,  who  had  given  notice  of  abandonment 
at  a  time  when  the  detention  appeared  likely  to  last  for  an 
indefinite  time,  and  brought  his  action  while  such  detention 
was  still  lasting,  was  held  entitled  to  recover  for  a  constructive 
total  loss  of  the  goods,  though  they  had  before  trial  reached 
their  destination  imdamaged  (g). 

Another  class  of  cases  which  must  be  distinguished  from 

{e)    Parkin  v.  Tunno  (1809),   11  (/)  Porster  i7.  Christie  (1809),  11 

East,  22.    The  loss  in  this  case  was  East,  205. 

ayerred  to  he   '*hj  perils  of    the  (^)  Bodooanaohi  f^.  Elliott  (1873), 

lea."  L.  R.  8  0.  P.  649 ;  9  0.  P.  618. 

3n2 
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Sect.  807.  those  already  noticed  is  that  of  which  The  Knight  of  St. 
Michael  (h)  is  a  type.  A  cargo  of  coals  was  in  danger  of  spon- 
taneous combustion,  though  no  part  was  ever  actually  on  fire. 
Barnes,  J.,  held  that,  inasmuch  as  there  was  an  actual  existing 
peril,  a  loss  of  freight  due  to  the  necessary  discharge  and  sale 
of  cargo  at  an  intermediate  port  was  either  a  loss  by  fire,  or 
was  covered  by  the  general  words  in  the  policy. 

Moreover,  these  cases  do  not  apply  to  charter-parties  {«). 
This  is  not  because  any  diflFerent  meaning  is  given  to  the 
woixis  **  restraint  of  princes  "  in  contracts  of  carriage  and  of 
marine  insurance,  but  because  the  object  of  the  contracts  is 
different.  A  restraint  may  well  operate  so  as  to  prevent  a 
shipowner  from  arriving  with  his  ship  at  a  given  port,  without 
at  the  same  time  causing  any  damage  to  the  cargo  carried. 

Law  in  808.  The  law  in  the  United  States  on  this  subject  seems 

differs.  ^^  differ  from  that  of  this  ooimtry.    Phillips,  after  a  thorough 

review  of  the  authorities,  states  as  the  better  doctrine,  that 
where,  after  the  risk  has  begun,  the  voyage  is  inevitably 
defeated  by  blockade  or  interdiction  at  the  port  of  departure 
or  destination,  or  by  a  hostile  fleet  being  in  the  way,  ren- 
dering the  proceeding  upon  it  utterly  impracticable,  or  cap- 
ture or  seizure  so  extremely  probable  that  proceeding  would 
be  inexcusable,  the  risk  continues  till  the  vessel  has  arrived 
at  another  port  of  discharge  adopted  instead  of  that  originally 
intended ;  and  also,  that  an  assured  on  the  cargo  has  a  right 
to  abandon  (k).  And  the  law  there  is  apparently  the  same 
when  the  loss  of  the  voyage  is  occasioned  by  a  just  fear  of 
capture,  when  the  danger  thereof  is  imminent,  as  well  as 
when  it  is  apparently  remediless  and  morally  certain  (/). 
Protection  Although,  however,  loss  thus  occasioned  is  not  recoverable 

England  ^7  under  the  common  printed  form  of  English  policies,  parties 
properpohcies  ^^^^y  j^y  written  clauses  protect  themselves  against  it ;  as,  for 
profits.  instance,  by  stipulating  that  the  ship,  if  turned  away  from 

{h)  [1898]  P.  30.  (k)  1  PhiUips,  s.  1115  ;    3  Kent, 

(t)  Cf.    Geipel   v.  Smith    (1872),       Com.  292. 
L.  R.  7  Q.  B.  404.  (I)  3  Kent,  Com.  294. 
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the  port  of  destination,  shall  be  at  liberty,  without  prejudice  Sect.  808. 
to  the  insurance,  to  make  the  nearest  friendly  port ;  or  the 
risk  of  compulsory  abandonment  of  voyage  to  the  port  of  des- 
tination by  reason  of  blockade,  embargo,  or  enemy's  occupa- 
tion, might  be  inserted  as  a  specific  risk,  in  addition  to  those 
ordinarily  insured  against  (w). 

Under  most  circimistances  the  interest  which  really  suffers 
by  a  loss  of  voyage  appears  to  be  freight  or  profits ;  and  such 
is  probably  the  proper  subject  to  insure  against  risks  of  this 
nature. 

809.  Unless  the  policy  contains  an  express  exception  against  Losses  due  to 
the  risks  of  illicit  trade,  the  imderwriter  is  liable  for  any  loss  foreign 
that  may  arise  from  the  attempted  violation  of  the  revenue  "^®^^®    "'^ 
laws  of  foreign  states  (n) ;  but  this  is  so,  only  in  so  far  as  he 

is  proved,  or  must  in  fairness  be  presumed,  to  have  been  cog- 
nizant at  the  time  of  imderwriting  the  policy  of  the  intention 
of  violating  them. 

Thus,  if  the  subject  insured  be  specifically  described  in  the 
policy,  and  be  an  article,  the  import  or  export  of  which  is 
notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 
from  whose  ports  it  is  insured,  the  underwriter  is  liable  for  the 
loss  caused  by  its  seizure  or  forfeiture. 

Thus,  where  a  policy  was  effected  in  France  "  on  silk 
stuffs,"  from  Spain  to  a  French  port,  the  exportation  of  such 
goods  being  notoriously  prohibited  by  the  revenue  laws  of 
Spain,  the  imderwriter  was  held  liable  for  loss  occasioned  by 
their  seizure  in  Spain  (o). 

810.  It  is  a  general  principle  which  applies  to  all  risks  ^^"gr^^" 
assumed  by  imderwriters,  that  they  continue  liable  for  all  subsequent 
losses  by  the  perils  insured  against,  although  those  perils  ^^^ 

are  greatly  enhanced  by  events  that  the  assured  could  not 
prevent. 

(m)  See  Naylor  v.  Taylor  (1829),  9  Fletcher    (1780),   1    Marshall,    Ins. 

B.  &  Or.  718.  46  ;  see  also  1  Phillips,  Ins.  ss.  695— 

(m)    2  Emerigon,  c.    xiii.   s.   61,  699. 
pp.  30  et  $eq.;  Flanoh6  r.  Fletcher  (o)  2  Valin,  tit.  tI.  art.  49,  and 

(1779),    1    Dougl.    261;    Lerer   r.  the  opinion  of  Emerigon  there  given, 
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Sect.  810.  Thus,  if  capture  is  one  of  the  perils  insured  against,  and 
after  the  poKoy  be  made  the  risk  of  capture  is  greatly  in- 
creased by  the  breaking  out  of  war,  it  is  clear  insurance  law 
that  the  underwriter,  nevertheless,  continues  liable,  for  the 
risk  of  the  declaration  of  war  is  considered  to  be  one  of  the 
perils  he  assumes  (p).  But  if  the  policy  has  thereby  become 
an  insurance  upon  enemy's  property,  it  is  in  consequence 
rendered  invalid. 


Insoranoeon 
one  subject, 
loss  on 
another 


811.  As  a  general  principle  the  imderwriter  on  one  subject 
of  insurance  has  nothing  to  do  with  losses,  charges  or  con- 
tributions imposed  upon  it  by  reason  or  on  accoimt  of 
another. 

Thus  the  imderwriter  on  goods  has  nothing  to  do  with 
freight;  all  that  he  insures  being  the  safe  arrival  of  the 
goods.  Hence  it  is  a  well-established  principle  in  the  law 
of  Marine  Insurance  that,  though  sea-damaged  goods,  if  they 
arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 
they  arrived  soimd,  the  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  undiminished  freight  on  a  diminished  value  (q) ; 
nor  can  he  be  charged  with  any  pro  ratd  freight  the  merchant 
may  have  to  pay  the  shipowner  (r).  But  he  may  be  charged 
under  certain  circumstances  with  the  increased  freight  which 
the  merchant  is  obliged  to  pay  the  shipowner  in  cases  of 
transhipment,  when  the  freight  by  the  substituted  exceeds 
that  by  the  original  ship  («). 

On  the  same  principle  the  underwriter  on  goods  cannot  be 
called  on  to  make  good  loss  incurred  by  a  forced  sale  of  the 
goods  for  the  repair  of  ship  (^),  or  loss  by  fall  of  the  market 
during  delay  in  estimating  an  average  damage,  or  loss  at 


(p)  Planch6  v.  Fletcher  (1779),  1 
Doogl.  251. 

{q)  Benecke,  Pr.  of    Indeiunity, 
0.  i. 

(r)  Baillie  v.  Mondigliani  (1785), 
Park,  Ins.  116. 


(i)  See  Shiptonr.  Thornton  (1838), 
9  A.  &  E.  336,  337 ;  Eidston  v.  Em- 
pire Marine  Ins.  Co.  (1867),  L.  B.  1 
C.P.  535;  2  0.  P.  357. 

(t)  PoweU  V,  Gudgeon  (1816),  5 
M.  &  S.  431;  Sarqaj  v.  Hobeon 
(1823),  4  Bing.  131. 


Digitized  by 


Google 


CHAP.  I.]  INCIDENTAL  LOSSES.  ^^'^ 


public  auction  occasioned  by  suspicion  of  damage  (w),  nor  the 
underwriter  on  the  ship  to  make  good  expenses  incurred  by 
the  detention  of  the  goods  (x),  • 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance  thereby  also  causes  a  total  or  partial  loss 
upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  are  chargeable  for  the  loss  thus  caused.  Thus,  the 
perils  of  the  seas  that  destroy  or  swallow  up  ship  and  goods 
give  a  direct  claim  to  a  total  loss  against  the  imderwriters  on 
freight  or  profits,  the  earning  of  which  has  been  rendered 
impossible  by  the  direct  effect  of  the  casualty  (t/). 

(«)  Cator  t'.  Gt.  "Western  Ins.  Co.  (y)  Cf .  Montoys  v.  London  Ass. 

of  New  Tork  (1873),  L.  R.  8  C.  P.  Co.  (1861),  6  Ex.  451 ;  with  which 

552.  compare  Field  S.S.  Co.  v.  Burr,  [1898] 

(x)  Bradford  r.  Levy  (1825),  By.  1  Q.  B.  821 ;  [1899]  1  Q.  B.  679 

&  Mood.  331.  (C.A.). 


Sect.  811. 
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SECT. 

B J  Perflfl  of  the  Seas 812—827 

Fire    828 

Captore,  &c 829—831 

Ametj  Embargo 832 — 835 

Fintn,  &c. 836,  837 

Barratry    838—859 

«  Other  Perils,  Loeses,  &c.," 
under  tlie  Genend  Clause 


8BCT. 

By  Salvage;  Partknlar Charges; 
the  Sning  and  Labouring 
Clause  863—874 

Other  Expenses  BeooveraUe — 

On  Ship     876,  876 

Cargo 877 

860—862  Freight 878—881 

812.  Thb  clause  in  our  English  policies  enumerating  the 
"  adventures  and  perils,"  against  loss  hy  which  the  under- 
writers undertake  to  indemnify  the  assured,  is  as  follows : — 

"Touching  the  adventures  and  perils  which  we,  the 
assurers,  are  contented  to  bear,  and  do  take  upon 
us  in  this  voyage,  they  are  of  the  seas,  men-of-war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condi- 
tion, or  quality  soever,  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof." 

Loss  by  the         Of  all  the  causes   of    loss  enumerated  in   our  common 
perils  of  ths  .  . 

seas.  policies,  the  most  frequent  and  important  are  those  comprised 

under  the  term  "  Perils  of  the  Seas." 
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Much  difficulty  has  been  felt  in  defining  this  expression.  Sect.  812. 
The  words  obviously  embrace  all  kinds  of  marine  ctisualties,  Meaning  of 
such  as  shipwreck,  foundering,  stranding,  &c. ;  as  also  every  geas." 
species  of  damage  done  to  the  ship  or  goods  at  sea  by  the 
violent  and  immediate  action  of  the  winds  and  waves  («),  as 
distinct  from  that  included  in  the  ordinary  wear  and  tear  of 
the  voyage  or  directly  referable  to  the  acts  and  negligence  of 
the  assured  as  its  proximate  cause.  And  Lowndes  (b)  objected 
with  reason  to  the  limitation  imported  by  the  word  "  violent," 
pointing  out  that  a  calm  or  a  fog  may  be  as  dangerous  as  a 
storm.  A  similar  objection,  too,  appears  to  apply  to  his 
proposed  substitution  of  some  such  word  as  "  unusual "  or 
"  accidental,"  for  there  may  well  be  calms  or  fogs  which  are 
neither  imusual  nor  accidental,  and  yet  perils  of  the  seas.  It 
is  perhaps  easier  to  arrive  at  a  true  understanding  of  the 
term  by  suggesting  rather  what  it  does  not  embrace  than 
what  it  does.  It  is  clear,  for  instance,  that  no  casualty  can 
be  included  which  is  not  due  to  a  peril.  Furthermore,  the 
peril  must  be  "  of  the  seas."  There  may  be  a  peril  which  is 
not  a  peril  of  the  seas,  and  there  may  be  damage  caused  by 
the  sea  without  any  peril.  These  points  are  well  brought  out 
and  illustrated  by  a  recent  judgment  of  Lord  HerscheU : — 
"  I  think  it  clear  that  the  term  *  perils  of  the  sea '  does  not 
cover  every  accident  or  casualty  which  may  happen  to  the 
subject-matter  of  the  insurance  on  the  sea.  It  must  be  a 
peril  *  of '  the  sea.  Again,  it  is  well  settled  that  it  is  not 
every  loss  or  damage  of  which  the  sea  is  the  immediate  cause 
that  is  covered  by  these  words.  They  do  not  protect,  for 
example,  against  that  natural  and  inevitable  action  of  the 
winds  and  waves  which  results  in  what  may  be  described  as 
wear  and  tear.  There  must  be  some  casualty,  something 
which  could  not  be  foreseen  as  one  of  the  necessary  incidents 
of  the  adventure.  The  purpose  of  the  policy  is  to  secure  an 
indemnity  against  accidents  which  may  happen,  not  against 

(a)  Seeper  Luah,  J.,  in  Merchants'      p.  596. 
Trading  Co.  r.  Uniyereal  Mar.  Ins.  (d)  Marine    Insurance,     s.     114, 

Co.  (1870),  cited  in  L.  B.  9  Q.  B.  at      2nd  ed. 
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Sect.  812.  events  which  must  happen.  It  was  contended  that  those 
losses  only  were  losses  by  perils  of  the  sea  which  were 
occasioned  by  extraordinary  violence  of  the  winds  or  waves. 
I  think  that  is  too  narrow  a  construction  of  the  words,  and  it 
is  certainly  not  supported  by  the  authorities,  or  by  common 
understanding.  It  is  beyond  question  that  if  a  vessel  strikes 
upon  a  sunken  rock  in  .fair  weather  and  sinks,  this  is  a  loss 
by  perils  of  the  sea.  And  a  loss  by  foundering,  owing  to  a 
vessel  coming  into  collision  with  another  vessel,  even  when 
the  collision  results  from  the  negligence  of  that  other  vessel, 
faUs  within  the  same  category  "  (c). 

Similarly,  in  Hamilton,  Fraser  &  Co.  v.  Pandorf  &  Co., 
Lord  Halsbury,  L.  C,  said : — "  I  think  the  idea  of  some- 
thing fortuitous  and  unexpected  is  involved  in  both  words, 
*  peril '  or  *  accident ' ;  you  could  not  speak  of  the  danger  of 
a  ship's  decay  ;  you  would  know  that  it  must  decay,  and  the 
destruction  of  the  ship's  bottom  by  vermin  is  assumed  to  be 
one  of  the  natural  and  certain  effects  of  an  improtected 
wooden  vessel  sailing  through  certain  seas  "  (d).  And,  in  the 
same  case.  Lord  BramweU  said: — "An  attempt  was  made 
to  show  that  a  peril  of  the  sea  meant  a  peril  of  what  I  feel 
inclined  to  call  the  sea's  behaviour  or  ill-condition.  But  that 
is  met  by  the  argument,  that  if  so,  striking  on  a  sunken  rock 
on  a  calm  day,  or  against  an  iceberg,  and  consequent 
foundering,  is  not  a  peril  of  the  sea  or  its  consequence  '*  (e). 

813.  We  proceed  to  consider  the  different  cases  of  loss 
proximately  caused  by  perils  of  the  sea. 
Foundering  .  Foundering  at  sea,  when  proximately  caused  by  the  fury 
of  storms  and  tempests  {ee)^  is  an  obvious  case  of  loss  by  the 
perils  of  the  sea.  The  only  difficulty  is,  the  proof  of  the  loss 
in  cases  where  the  ship  founders  with  all  on  board,  or  after 
the  crew  have  left  and  lost  sight  of  her. 

(e)  Per   Lord   HerscheU   in   The  or  to  any  nnnsoal  circumfitanoe. 

Xantho    (1887),    12    App.    Cae.  at  (<?)  (1887),  12  App.Cae.at  p.  624. 

6    609.     See   also    Aium  Gkwlam  ,     „                           ^- 

ossen  and  Others  v.  Union  Mar.  (f)  ^*^'  »*  P-  527.    Cf.  also  the 

Ins.  Co.  Ld.  (1901),  17  T.L.  R.  376,  indgments    in    Thames    &   Hersej 

for  a  case  where  the  assured  on  ship  Manne  Ins.  Co.,  Ltd.  v.  Hamilton, 

recovered  for  a  total  loss,  although  ^aser  &  Co.  (1887),  12  App.  Cas. 

the  loss  did  not  appear  to  he  trace-  *^** 

able  to  any  violence  of  wind  or  waye,  {ee)  See,  however,  n.  (0),  mtt. 
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In  such  oases  it  is  presumed,  if  a  ship  has  not  been  heard    Sect.  813. 
of  at  all  for  a  reasonable  time  after  sailing,  or  after  she  was  Presmnptiye 
last  seen,  that  she  has  foundered  at  sea.     The  period  of  time  ^"^  ' 
after  which  this  presumption  shall  take  effect  is  positively 
fixed  for  voyages  of  different  length  and  duration  by  the 
laws  of  many  Continental  states. 

By  the  French  Code  de  Commerce  it  is  a  period  of  six 
months  for  ordinary  and  one  year  for  distant  voyages ;  and 
with  regard  to  time  policies,  it  is  declared  that  the  loss  in  such 
cases  shall  be  presumed  to  have  taken  place  within  the  limits 
of  the  risk  (/).  The  result  of  this  last  provision  is,  that  in 
the  case  of  a  missing  ship  the  loss,  in  the  modem  law  of 
France,  is  presumed  to  have  happened  immediately  after  the 
last  news.  Thus,  if  a  ship  be  insured  for  three  months,  and, 
not  being  heard  of,  a  further  insurance  is  then  made  for  a 
year,  and  the  vessel  is  never  heard  of,  in  that  case  the  first 
insurer  pays  the  loss  {g). 

814.  In  our  law  no  fixed  periods  are  established,  after  which  No  fixed 
a  ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea ;  faigUah  Uw. 
but  each  case  is  left  to  depend  on  its  own  circumstances  and 
the  judgment  of  practical  men. 

Thus,  a  ship  insured  "from  North  Carolina  to  London"  iMtanoes. 
had  not  been  heard  of  for  four  years  after  she  sailed,  when 
the  action  was  brought.  This  was  held  sufficient  presump- 
tive proof  of  an  averment  in  the  declaration  that  the  loss  had 
happened  "  by  her  sinking  at  sea  "  {h),  A  ship  insured  from 
Havannah  to  Flanders,  a  voyage  the  average  length  of  which 
was  seven  weeks,  had  not  been  anywhere  heard  of  for  nine 
months  when  the  action  was  brought ;  this  was  held  sufficient 
proof  of  foundering  at  sea  {%), 

In  order,  however,  to  lay  a  foundation  for  any  presumption 
of  this  kind,  it  must  be  proved  that  the  ship,  when  she  left 
the  port  of  departure,  was  really  bound  for  and  sailed  on  the 

(/)  Code  de  Com.  arts.  375,  376.  Strange,  1199.    See  also  Newby  v. 

ig)  4   Boulay-Paty,   Droit   Mar.  Read  (1763),  1  MarshaU,  Ins.  388. 

262  et  seq,  {%)  Houstman  v,  Thornton  (1816), 

(A)  Green   «.    Browne    (1744),    2  Holt,  N.  P.  242. 
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Sect.  814.  voyage  insured  (k).  It  is  not,  however,  requisite,  in  order  to 
support  the  presumption  when  once  founded,  to  call  \\itnesses 
from  the  f omgn  outports  to  prove  the  fact  that  the  ship  has 
never  been  heard  of  there.  Thus,  whei*e  a  ship  sailed  on  a 
voyage  from  Liverpool  to  Miramichi  in  Nova  Scotia,  and 
thence  to  Hayti,  it  was  held  'unnecessary  to  call  witnesses 
from  Miramichi  to  support  the  averment  that  the  ship,  before 
reaching  Miramichi,  had  been  lost  by  the  perils  of  the  sea  (/). 
If  it  be  proved  that  the  ship  sailed  for  a  given  port,  the 
fact  of  her  never  having  arrived  there,  (supposing  a  reasonable 
time  for  such  arrival  to  have  elapsed  before  action  brought), 
coupled  with  the  prevalence  of  a  report  at  her  port  of 
departure  that  she  had  foundered  at  sea,  will  be  suflBcient 
primd  facie  evidence  of  a  loss  by  the  peiils  of  the  seas ;  and 
even  although  the  crew  may  have  been  saved,  it  will  not,  in 
the  fii'st  instance,  be  necessary  to  call  any  of  them  to  corro- 
borate, by  direct  evidence,  the  presumption  thus  raised,  nor 
to  show  that  plaintiff  could  not  procure  their  attendance, 
especially  in  the  case  of  a  foreign  ship  (m).  This  case  seems 
to  dispose  of  the  point  which  was  left  undecided  in  the  Nisi 
Prius  decision  of  Koster  v.  Innes,  viz.,  whether  the  non- 
arrival  of  the  ship  at  the  port  of  destination  is  evidence  of 
loss  by  foundering,  where  the  crew  have  been  heard  of  after 
the  vessel  has  sailed,  and  after  she  is  supposed  to  have  been 
lost  (m). 

Shipwreck.  816.  Shipwreck,  when  caused  by  the  ship's  being  driven 

ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  violence  of 
the  winds  and  waves  («w),  is  also  a  clear  case  of  loss  by  perils 
of  the  seas.  As  regards  its  effect  upon  the  ship,  and  also  the 
right  of  the  assured  to  recover  as  for  a  total  loss,  it  is  of 
different  kinds. 


(k)  Cbhen  v.  Hinckley  (1809),   2  never  been  heard  of  sinoe  she  sailed. 
Camp.  61 ;  Koster  v.  Innes  (1826),  (m)  Koster  v.  Reed  (1826),  6  B.  & 

By.  &  Mood.  333.  Or.  19. 

(I)  Twemlow  t\  Oswin  (1809),  2  (m)  Koster  v,  Innes  (1826),  Ry.  & 

Gamp.   84.     In  this  case  the  only  Mood.  333. 

witness  ci^ed  was  the  clerk  of  the  (nn)  As  to  these  words,  howeyer, 

owners,   who    swore    the  ship  had  of.  s.  812,  ante. 
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A  ship  may  either  be  wrecked  in  pieces — 1>.,  so  shattered    Sect.  816. 
and  dislocated  as  to  become  a  mere  congeries  of  planks —or  fo  Different 
have  her  materials  floating  about  on  the  waves,  having  lost  ahipwiebk. 
all  the  form  and  construction  of  a  ship.     This  is  a  clear  case 
of  total  loss,  without  notice  of  abandonment. 

Or  the  ship  may  yet  be  so  shattered  and  injured  as  to  be 
irreparable  for  the  purpose  of  navigating  the  seas  again, 
except  at  a  cost  greater  than  her  worth  when  repaired :  in 
such  case  also  the  loss  is  considered  total,  at  all  events,  on 
giving  notice  of  abandonment. 

Or  again,  the  ship,  though  much  broken  and  shattered, 
may  still  retain  her  form  as  a  ship,  and  be  capable  of  being 
repaired  for  a  sum  less  than  her  value  when  repaired;  in 
which  case  the  assured  will  be  entitled  to  recover  as  for  a  total 
loss  if  he  gives,  and  the  underwriters  accept,  notice  of 
abandonment,  otherwise  only  for  an  average  loss. 

All  these  cases  alike,  however — though  the  amoimt  of 
damage,  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or  for 
the  full  amoimt  of  the  insured  value,  are  different — yet  all 
alike  faU  within  losses  by  "  perils  of  the  seas." 

So,  that  which  is  tha  iromediate  and  necessary  consequence 
of  the  wreck  is  attributable  to  the  same  cause  of  loss.  A 
Eussian  vessel,  from  London  to  Constantinople,  ran  on  a  shoal 
near  QuUipoli,  a^d  the  master  at  once  disembarked  bullion  of 
the  value  of  50,000/.,  which  formed  part  of  the  cargo,  and 
placed  it  in  the  hands  of  the  Eussian  Consul.  Afterwards 
this  bullion  was  charged  by  sentence  in  the  Russian  consular 
court  with  a  percentage,  to  meet  the  expense  of  trying  to  save 
the  ship  and  rest  of  the  cargo.  This  charge  was  held  to  be  a 
loss  by  perils  of  the  sea,  which  fell  upon  the  insurers  of  the 
bullion  (o). 

816.  Loss  by  '^  stranding  "  is  a  loss  by  perils  of  the  seas,  stranding, 
for  which  the  imderwriter  is  liable,  imless  it  falls  within  the 
range  of  any  of  those  principles  by  which  his  responsibility  is 

(o)  Dent  r.  Smith  (1869),  L.  R.  4  Q.  B.  414. 
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Sect.  816. 

Stranding, 
where  a  loss 
by  the  perils 
of  the  seas, 
and  where 
wear  and 
tear  of  the 
vojage. 


No  loss  by 
perils  of  ue 
seas,  unless 
ship  is  water- 
borne. 


limited.  If,  indeed,  the  ship  takes  the  ground  in  the  usual 
course  of  the  voyage,  and  without  the  intervention  of  any 
extraordinary  casualty,  that  is  mere  wear  and  tear ;  there 
must  be  something  fortuitous,  accidental,  and  not  necessarily 
arising  from  the  ordinary  course  of  the  voyage,  to  make  the 
underwriters  liable. 

A  transport  in  government  service  took  the  ground  in 
Boulogne  harbour  on  the  ebbing- of  the  tide,  and  the  bottom 
being  hard  and  uneven,  a  cracking  sound  was  heard  in  the 
ship  as  from  something  breaking.  On  the  return  of  the  tide 
there  was  a  considerable  swell  in  the  harbour ;  the  ship  struck 
the  ground  hard  several  times,  and  in  the  morning  eighteen 
of  her  knees  were  found  to  be  broken :  this  was  held  to  be  a 
loss  by  perils  of  the  seas  (j9). 

In  this  instance  there  was  a  casus  forfuitus,  viz.,  the  ground 
swell  setting  into  the  harbour.  But  in  a  case  where  nothing 
fortuitous  or  unexpected  occurred,  but  the  ship  being  in  the 
ordinary  course  of  her  voyage,  floated  when  the  tide  was  in, 
and  took  the  ground  when  the  tide  was  low,  and  in  conse- 
quence became  hogged  or  strained  all  over,  it  was  held  by  the 
Court  of  Common  Pleas  that  this  did  not  constitute  a  loss  by 
perils  of  the  seas,  for  which  the  underwriters  were  liable,  there 
having  been  no  accident  {q), 

817.  A  loss  by  perils  of  the  seas  can  only  take  place  when 
the  ship  may  fairly  be  said  to  be  on  the  seas;  at  all  events,  to 
the  extent  of  being  water-borne.  Where  a  ship  was  damaged 
owing  to  her  being  blown  over  by  a  violent  gust  of  wind  in  a 
graving  dock  into  which  she  had  been  put  for  repairs,  after 
having  discharged  her  outward  cargo  at  her  port  of  delivery, 
and  in  which  there  was  only  from  two  to  three  feet  of  water 
when  the  loss  happened,  this  was  held  not  to  be  a  loss  by  the 


(p)  Fletcher  v.  Inglis  (1819),  2 
B.  &  Aid.  315.  This  case  was  de- 
cided on  the  ground  that  the  swell 
which  set  into  the  harbour  was  a 
easus  fortuitus.  Per  Maule,  J.,  in 
Magnus  v,  Battemer,  infra.    Other- 


wise the  case  seems  yery  doubtful, 
the  oiroumstances  being  the  ordinary 
ciroumstanoes  of  such  a  harbour. 

{q)  Magnus  t;.  Buttemer  (1852), 
110.  B.  876;  21  L.  J.  0.  P.  119. 
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"  perils  of  the  seas,"  as  alleged  in  the  deolaration,  though  the     Sect.  817> 
Court  admitted  that  it  would  be  recoverable  within  the  general 
clause,  "  other  perils  and  misfortunes,"  under  a  count  speci- 
ally describing  the  cause  of  loss  (r). 

It  is  on  this  principle  that  the  two  following  cases  seem  to 
have  proceeded,  in  both  of  which  the  ship,  at  the  time  of  the 
casualty,  was  under  repairs,  and,  though  water-reached,  was 
not  water-borne. 

A  ship  whilst  being  hove  down  for  repairs  was  found 
incapable  of  bearing  the  strain,  and  was  therefore  hauled 
up  on  the  beach,  where  she  bilged.  Lord  Kenyon  held  this 
not  to  be  a  loss  by  perils  of  the  seas  («).  So  where  a  ship 
was  hove  down  on  a  beach  to  be  cleaned,  within  the  tide-way, 
and-  the  tide,  when  it  rose,  knocked  away  the  shores  which 
supported  the  ship,  in  consequence  of  which  she  fell  over,  and 
damaged  her  side  planking,  Mansfield,  C.  J.,  and  the  Court 
of  Common  Pleas,  held  that  this  loss,  though  caused  by  the 
tide,  yet,  as  it  happened  on  land  and  when  the  ship  was  not 
water-borne,  was  not,  as  alleged  in  the  declaration,  a  loss  by 
the  perils  of  the  seas  (t). 

818.  In  order  to  sustain  the  allegation  that  the  loss  was  by  The  stranding 
perils  of  the  seas,  or  by  any  other  perils  insured  against,  it  i^  the^ 
must  be  shown  that  such  perils  were  the  proximate  cause  of  JlJ^^^e 
the  loss.  loss. 

We  have  already  seen  that  English  law  applies  this  rule 
with  greater  strictness  to  cases  of  marine  insurance  than  to 
other  cases  (w).  Where  there  is  a  succession  of  causes,  then, 
according  to  the  law  of  marine  insurance,  only  the  last  cause 
must  be  looked  to,  and  the  others  rejected,  although  the 
result  would  not  have  been  produced  without  them  {x).  We 
have  also  seen  how  difficult  it  very  often  is  to  determine, 
among  competing  contributory  causes  ending  in  the  loss  of, 

(r)  PhillipB  V.  Barber    (1821),   5  (t)  Thompson  «.  WLitmore  (1810), 

B.  &  Aid.  161.  3  Taunt.  227. 

(«)  Ante,  s.  783. 

(«)  Roworoffc  V,  Dunmore  (1801),  [x)  Per  Lord    Esher  in  Pink  v. 

oited  3  Taunt.  227.  Fleming  (1890),  25  Q.  B.  D.  396. 
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Sect.  818.    or  damage  to,  the  subject-matter  of    insurance,   what  the 
proximate  cause  of  such  loss  or  damage  really  was. 

"  In  all  cases,"  says  Blackburn,  J.,  delivering  judgment  in 
Dudgeon  v.  Pembroke  (^), "  the  law  regards  the  proximate  cause 
of  the  loss,  and  it  would  be  difficult  to  find  a  better  example 
of  what  Lord  Bacon  calls  the  infinity  of  the  *  causes  of  causes, 
and  their  impulsion  one  on  the  other,'  than  is  afforded  in  this 
case.  The  ship  perished  because  she  went  ashore  on  the  coast 
of  Yorkshire.  The  cause  of  her  going  ashore  was  partly  that 
it  was  thick  weather  and  she  was  making  for  Hull  in  distress, 
and  partly  that  she  was  unmanageable  because  full  of  water. 
The  cause  of  that  cause,  viz.,  her  being  in  distress  and  full  of 
water,  was,  that  when  she  laboured  in  the  rolling  sea  she 
made  water,  and  the  cause  of  her  making  water  was  that 
when  she  left  London  she  was  not  in  so  strong  and  staimch  a 
state  as  she  ought  to  have  been  ;  and  this  last  is  said  to  be 
the  proximate  cause  of  the  loss,  though  since  she  left  London 
she  had  crossed  the  North  Sea  twice.  We  think  it  would 
have  been  a  misdirection  to  tell  the  jury  that  this  was  not  a 
loss  by  perils  of  the  seas,  even  if  so  connected  with  the  state 
of  unseaworthiness  as  that  it  would  prevent  any  one  who 
knowingly  sent  her  out  in  that  state  from  recovering  in- 
demnity for  this  loss." 

Whatever  difficulty  may  attend  the  discriminating  of  what 
was  the  operative,  efficient,  proximate  cause  of  the  loss  in  any 
particular  case,  the  necessity  as  well  as  importance  of  making 
the  discrimination  is  brought  into  prominence  frequently  by 
the  effect  of  express  warranties. 

Ship  819.  Where  a  ship,  insured  "  against  capture  only,"  was 

^OT^cap-  ^  driven  by  stress  of  weather  on  the  enemy's  coast,  and  there, 
tared,  held  a  -^ithout  having  received  any  material  damage  by  the  strand- 
capture,  ing,  was  captured  by  the  enemy,  this  was  held  to  be  a  loss, 

not  by  the  perils  of  the  sea,  but  by  capture,  and  therefore 

recoverable  under  the  policy  (2). 

(y)  Dudgeon  r.  Pembroke  (1874),      S.  C,  2  App.  Cas.  284. 
L.  B.  9  Q.  B.  581,  695.     And  so  (z)  Green  r.  Ehnslie  (1792),  Peake, 
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Where  ship  and  goods,  "  warranted  free  from  American    Sect.  810. 
condemnation,"  were  damaged  by  perils  of  the  seas,  and  Partial  loss 
thereby  driven  ashore  in  such  a  position  as  to  be  afterwards  the^^  oooa- 
seized  and  condemned  by  the  American  Government,  Lord  lo^^y  w^p^ 
EUenborough  held  that  such  subsequent  total  loss  by  seizure  t^^^- 
and  condemnation  took  away  from  the  assured  the  right  to  ja^n! 
recover  in  respect  to  the  previous  partial  loss  by  the  perils  of 
the  seas ;   for  though  by  those  perils  the   progress  of   the 
voyage  had  been  stopped,  and  the  ship  brought  within  the 
reach  and  effect  of  the  capture  and  condemnation,  which  she 
might  otherwise  have  escaped,  yet  the  substantive  total  loss 
by  the  capture  and  condemnation  was  imputable  to  the  latter 
peril  only  and  not  to  the  previous  sea-damage  (a).     This  case 
was  said  by  Lord  Campbell  to  have  proceeded  on  the  prin- 
ciple that  "  if  a  total  loss  occurs  from  which  underwriters  are 
exempt,  they  are  not  liable  for  prior  partial  loss,  which,  in 
that  event,  does  not  prove  prejudicial  to  the  assured  "(6). 
And  to  a  like  effect  are  the  observations  of  Willes,  J.  (c) : — 
"  In  Li  vie  r.  Janson,  what  took  place  before  the  capture  was 
a  simple  deterioration  of  the  vessel .  .  .  she  was  injured  but  not 
destroyed  as  to  the  whole  or  part  by  the  perils  of  the  sea; 
and  it  was  said  that  her  subsequent  immediate  capture  had 
the  effect  of  entirely  putting  out  of  question  ^the  previous 
injury  which  she  had  received,  because  had  she  been  the  best 
vessel  that  ever  sailed  the  seas,  and  without  any  injury  what- 
ever, she  would  have  been  immediately  captured  and  entirely 
lost  to  the  assured,  and  captured  by  reason  of  an  excepted 
peril.     That  appears  to  me  to  be  wholly  inapplicable  to  a  case 
where  there  was  a  previous  .  .  .  total  loss  ...  of  the  subject- 


N.  P.  212.     «Had  the  ship  been  lidgett  v.  Secretan  (1871),  L.  B.  6 

driven  on  anj  other  coast  but  that  0,   P.    616  ;    and    pat,   ss.    1032, 

of  an  enemy,"  said  Lord  Kenjon,  1223. 

**  she  would  have  been  in  perfect  {b)  Per  Lord  Campbell  in  Knight 

safety."  v.  Faith  (1860),  16  Q.  B.  668,  669 ; 

(a)  Liyie  p.  Janson  (1810),  12  East,  19  L.  J.  Q.  B.  618. 

648.    As  to  the  effect,  bowerer,  of  a  (e)  In  lonidee  i^.  The  Uniyersal 

partial  loss  under  one  policy  followed  Marine  Assoc.  (1863),  32  L.  J.  G.  P. 

by  a  total  loss  under  another,  see  at  p.  178. 

VOL.  II.  3  o 
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Sect.  819.  matter  in  respect  of  which  the  assured  seeks  to  recover,  and 
that  by  perils  of  the  sea."  The  learned  Judge  then  refers  to 
Phillips's  adverse  criticisms  (d)  on  the  decision  in  question, 
which  he,  nevertheless,  thinks  may  be  supported  on  the  lines 
and  subject  to  the  limitations  above  indicated. 

A  loss  by  820.  On  the  other  hand,  where  the  loss  by  perils  of  the 

Btranding^  ^     ,  ^    ^  , 

once  consti-     sea  is  itself  total,  it  is  not  deprived  of  that  character  by  the 
flo,  notwith-     chance  rescue  of  part  from  destruction,  and  appropriation 

chanoe rescue.  Thus,  where  in  an  insurance  on  goods  "warranted  free 
from  capture  and  seizure,"  on  a  voyage  "  from  London  to 
Maracaybo,"  the  ship,  when  within  a  few  miles  of  Maracaybo, 
was  driven  on  a  sand  bank  and  totally  disabled,  and  while  in 
that  situation  the  goods,  which  would  otherwise  have  been 
entirely  destroyed  by  the  sea,  were  seized  as  prize  by  the 
Spanish  royalists,  who  had  shortly  before  taken  possession  of 
the  town  and  port,  Best,  C.  J.,  and  the  rest  of  the  Court  of 
Common  Pleas,  held  this  to  be  a  loss  by  perils  of  the  seas ; 
for  the  perils  of  the  seas  were  here  the  main  conducing  cause 
of  loss,  the  ship  having  been  by  their  agency  reduced  to  a 
total  wreck,  while  the  goods  ..must  have  been,  by  the  same 
agency,  wholly  destroyed  had  not  the  enemy  appropriated 
them  (e). 


(d)  PhiUips,  88.  1136,  1137,  &o., 
dissents  from  the  deoisioii  as  being 
irreconcilable  with  a  role  which  he 
lays  down  as  foUows  : — "  In  case 
of  the  concurrence  of  two  causes  of 
loss,  one  at  the  risk  of  the  assured 
and  the  other  insured  against,  or 
one  insured  against  hy  A.  and  the 
other  by  B.,  if  the  damage  by  the 
perils  respectively  can  be  discrimi- 
nated, each  party  must  bear  his 
proportion.*'  In  addition,  however 
to  the  judicial  observations  quoted 
above,  it  is  submitted  that  in  Livie 
p,  Janson  there  was  no  concurrence 
of  causes  in  the  sense  proper  to  in- 
surance  law,    according   to  which 


concurrent  causes  must  be  equally 
conducive  to  the  final  loss.  The 
rule  which  Phillips  lays  down  was 
approved  by  the  Supreme  Court  of 
the  United  States  in  Ins.  Ck).  v. 
Transportation  Co.  (1870),  12  WaU. 
194.  The  facts  of  the  case  were  that 
a  steamer  insured  against  fire  only 
£^t  into  collision,  and  the  collision 
caused  a  fire,  which  fire  caused  the 
vessel  to  sink.  But  for  the  fire  the 
vessel  could  have  been  saved,  and 
repaired  for  15,000  dollars.  It  was 
held  that  for  the  damage  beyond  this 
sum,  which  was  due  to  the  fire  alone, 
the  underwriters  were  liable. 

(e)  Hahnv.Corbett(1824),2Bing. 
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The  distmction  between  the  two  eases  of  livie  v,  Jansen  Sect.  820. 
and  Hahn  v.  Corbett  is  weU  illustrated  by  lonides  v.  Universal 
Marine  Association,  the  facts  of  which,  so  far  as  they  are 
material  to  the  point  at  present  before  us,  were  as  follows : 
6,500  bags  of  coffee  were  insured  from  Rio  Janeiro  to  New 
York,  warranted  free  from  capture,  &c.,  and  from  all  conse- 
quences of  hostilities,  &c.  The  ship,  being  Federal,  went 
ashore  near  Cape  Hatteras,  while  that  and  the  adjoining 
country  were  in  possession  of  the  Confederate  forces  during 
the  American  Civil  War.  The  vessel  stranded  during  a 
breeze  amidst  a  heavy  surge  about  midnight.  Eariy  next 
morning  a  rope  was  sent  ashore,  and  some  Confederate  officers 
came  on  board  and  made  prisoners  of  the  captain  and  crew, 
but  nothing  could  be  done  with  the  ship  or  cargo  in  conse- 
quence of  the  surge  aU  that  day.  Next  day  the  weather  and 
sea  moderated  sufficiently  to  have  allowed  them  to  land  1,120 
bags  of  the  cargo,  but  for  a  quarrel  between  the  fishermen  and 
soldiers ;  and  in  consequence  of  that  only  120  bags  were  got 
out.  The  weather  and  sea  on  the  third  day  became  so  bad 
again  as  to  prevent  working,  and  the  vessel  perished  with  her 
cargo  by  the  action  of  the  waves.  It  was  held  that  the  120 
bags  landed  and  taken  by  the  soldiers,  and  the  1,000  bags 
additional  that  might  have  been  landed  but  for  the  interven- 
tion of  the  soldiers,  were  together  a  loss  by  hostilities  within 
the  meaning  of  the  warranty  of  excepted  perils ;  and  that  the 
rest  of  the  cargo,  together  with  the  ship,  was  a  total  loss  by 
perils  of  the  sea  from  the  moment  of  stranding,  as  from  that 
time  it  never  had  been  in  a  condition  to  be  the  subject  of 
capture  (/). 

821.  Upon  the  same    principle   that  cama  proxinia  non  Further 
remota  spectatuFj  it  has  been  held  that  the  loss  on  goods  sold  SerulTasto 
to  defray  the  expenses  of  repairing  a  disabled. ship  in  a  port  proMmate 

205.    The  principle  of  this  case  is  259;    32  L.  J.  G.  P.  170     As  to 

adopted  in  the  United  States.    See  causa  proximo,  a  number  of   ca^es 

8  Kent,  Com.  302.  from  the  American  reports  are  ool- 

(/)  lonides  v.  The  TTniversal  Ma-  lected  in  Campbell's  Ruling  Cases, 

line  Ins.  Aasoc.  (1863),  14  C.  B.  N.  S.  toI.  xiv.  pp.  293—296. 
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Sect.  881.  of  distress  is  not  recoverable  as  a  loss  by  perils  of  the  seas  (g) ; 
and  on  similar  grounds  it  has  also  been  decided  in  this 
country  that  the  loss  caused  by  having  to  pay  to  another  ship, 
in  pursuance  of  the  award  of  an  arbitrator  abroad,  half  the 
damages  done  by  a  collision  is  not  a  loss  by  perils  of  the 
seas  (A). 

K  the  perils  of  the  seas  have  been  the  proximate  cause  of 

loss,  the  assured  will  not,  as  we  have  seen,  be  precluded  from 

recovering  imder  a  count  for  loss  by  the  perils  of  the  seas, 

merely  because  the  negligence,  unskilfulness,  or  misconduct 

of  the  master  and  mariners  have  been  the  remote  occasion  of 

such  loss(i). 

Losses  partly       Even  where  the  loss  is  remotely  occasioned  by  barratry, 

ratry,  and       still,  if  it  be  proximately  caused  by  the  perils  of  the  seas,  it 

^^seaf^"^^^  will  be  recoverable  under  a  coimt  alleging  it  to  be  so  caused  : 

thus  Lord  Ellenborough  held  that,  supposing  the  facts  to  have 

proved  that  the  captain,  having  wilfully  sailed  in  a  foul  wind, 

afterwards  barratrously  cut  the  ship's  cable,  and  let  her  drift 

on  the  rocks,  whereby  she  was  lost,  this  would  have  entitled 

the  assured  to  recover  under  a  count  alleging  a  loss  by  the 

perils  of  the  seas  (A). 

822.  Of  course,  in  order  to  enable  the  plaintiff  to  recover 
under  such  a  coimt,  the  proximate  cause  of  loss  must  appear 
to  have  been  a  peril  of  the  sea ;  he  cannot  under  such  count 
recover  for  a  loss  merely  and  wholly  barratrous,  as  for  a 
fraudulent  sale  or  the  like. 
GombinatioiL  The  true  rule  is,  that  where  the  immediate  and  proximate 
cause  of  loss  is  the  sea  acting  on  the  subject  of  insurance,  the 
assured  may  recover  under  a  coimt  for  loss  by  perils  of  the 
seas,  notwithstanding  previous  barratry^  which  may  have  led 


(^)  Powell  V.  Ondgeon  (1816),   6  Ck>.   (1838),  3  Sumner,  B.   889 ;  8 

M.  &  S.  431 ;  8,  P.,  Sarqny  v.  Hob-  Kent,  Com.  302,  n. 

son  (1823),  4  Bing.  131.  (i)  See  all  the  anthorities  ooUeoted 

{h)  De  Yaox  v,  SalTador  (1836),  4  in  the  last  chapter. 

A    &  E.   420.      See  contra  in  the  {k)  Heyman  v.  Parish  (1809),   2 

United  States,  Peten  v.  Warren  Ins.  Cunp.  149. 
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to  the  loss,   Le,y  without  which  it  would  not  have  hap-    Sect.  822. 

pened(/). 

Where  a  ship  was  by  mistake  taken  in  tow  by  a  British 

man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 

to  carry  a  press  of  sail  in  a  gale  of  wind  aiid  a  heavy  sea,  by 

which  she  shipped  a  quantity  of  water  and  damaged  her 

cargo,  Lord  EUenborough  held  this  to  be  a  loss  by  perils  of 

the  sea ;   though  it  might  also  have  been  alleged  to  be  by 

arrest  or  detention  im).     Indeed,  it  is  clear  that  there  may.  There  may  be 
,  ,   .       .  ,  ,  ,,  .       more  than  one 

under  certain  circimistances,  be  more  than  one  causa  proxtma  proximate 

of  a  loss.     Thus,  in  Reischer  v.  Borwick,  the  "  Rosa  "  was  **'^* 

insured,  not  against  perils  of  the  sea,  but  only  against 

damage  from  collision  with  any  object.     She  ran  against  a 

snag  in  the  river,  and,  the  collision  causing  a  leak,  was 

anchored  while  the  leak  was  temporarily  repaired  and  the 

vessel  put  out  of  immediate  danger.    A  tug  was  then  sent  to 

tow  the  "  Rosa  "  to  the  nearest  dock  for  repairs,  but  the 

efiFect  of  the  motion  through  the  water  was  to  re-open  the 

leak,  so  that  the  vessel  began  to  sink  and  was  run  aground 

and  abandoned.     The  Court  of  Appeal  held  that  the  loss  was 

proximately  though  not  exclusively  caused  by  the  collision, 

that  both  collision  and  perils  of  the  sea  were  proximate 

causes  of  the  sinking  of  the  vessel,  and  that  the  underwriters 

were  therefore  liable  (n). 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging  by 
carrying  a  press  of  canvas  to  escape  an  enemy  or  lee  shore, 
would  no  doubt  be  recoverable  as  a  loss  by  perils  of  the 
seas  (o). 

A  ship  loaded  with  hides  and  tobacco,  whilst  on  her  voyage, 
encountered  bad  weather  and  shipped  much  sea-water, 
whereby  the  hides  were  wetted  and  rendered  putrid.    Neither 

(I)  Seethe  olMervationB of  Gibbs,  (m)  Hagedom9.Wliitmore(181d), 

G.  J.,  in  Everth  v,  Hannam  (1815),  1  Stark.  167. 

2  Harsh.  R.  74  ;  8.  C,  in  6  Taunt.  (n)  Heisoher  v.  Borwiok,  [1894]  2 

875,  andp^  ^nam  in  Blyth  v.  Shop-  Q.  B.  548.    Of.  judgment  of  Ldnd- 

herd  (1842),  9  M.  &  W.  763 ;  David-  ley,  L.  J. 

eon  V.  Bomand  (1868),  L.  B.  4  C.  P.  (o)  Ooyington  v.  Boberts  (1806),  2 

117.  B.  &  P,  N.  B.  878. 
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Sect.  822.  the  tobaooo  nor  the  packages  oontaining  it  were  immediately 
in  contact  with  or  directly  damaged  by  sea-water,  but  the 
tobacco  was  damaged  by  the  foetid  odour  proceeding  from 
the  putrid  hides.  This  was  held  to  be  a  loss  by  perils  of  the 
seas  (p). 

But  the  823.  But  the  words,  "  perils  of  the  seas,*'  only  extend  to 

of  the'seas,"    cover  losses  really  caused  by  sea  damage  or  the  violence  of 

prL^^aiT™"     *^®    elements,    ex   marince    tempestatis    dtscrimine ;    they  do 

casualties        not  embrace  all  losses  happening  upon  the  seas,  which  may 

ship  or  goods   or  may  not  be  comprehended  under  the  general  sweeping 

words  at  the   end  of    the    clause    enumerating    the  risks 

insured  against,  viz.,  "  all  other  perils,  losses  or  misfortunes 

which  have  or  shall  come  to  the  hurt,  detriment  or  damage 

of    the  said  goods  and    merchandises,   ship    or    any  part 

thereof." 

Loss  caused         Thus,  damage  sustained  by  a  ship  from  the  fire  of  another 

i^  at  Ma.      vessel  of  the  same  nation  mistaking  her  for  an  enemy  is  not, 

it  seems,  recoverable  as  caused  by  a  peril  of  the  sea  {q) ;  and 

the  damage  caused  to  a  merchantman  by  the  fire  of  the 

enemy  would,  it  is  apprehended,  stand  on  the  same  ground  (r), 

though  both,  as  we  shall  presently  see,  are  included  in  the 

general  words,  and  would  be  recoverable   imder  a  count 

correctly  specifying  the  cause  of  loss  («). 

Loss  on  live  824.  It  is  sometimes,  as  we  have  seen  in  the  case  of 
bypeSs^f  insurances  on  live  stock,  a  very  nice  question  to  draw  the 
iMy^by'  ^^®  between  loss  caused  by  their  mortality  («.e.,  natural 
mortality.        death)  and  by  perils  of  the  sea. 

It  seems  that  if  living  animals  be  deliberately  thrown 
overboard  to  save  the  rest,  in  consequence  of  a  scarcity  of 
provisions  occasioned  by  the  gross  ignorance  of  the  captain 
in  mistaking  his  course,  and  thus  protracting  the  voyage, 

(p)  Montoya  v,  London  Ass.  Co.  (r)    Taylor   v.    Curtis    (1816),    6 

(1851),  6  Exch.  461 ;  20  L.  J.  Exoh.  Taunt.  608  ;  2  Marsh.  B.  309. 

254.  («)  Cf.  Thames  &  Mersey  Marine 

{q)  CuUen  V,  Butler  (1816),  5  M.  &  Co.,  Ltd.  v.  Hamilton,  Eraser  &  Co. 

S.  461.  (1887),  12  App.  Cas.  484. 
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this  will  not  be  properly  described  as  a  loss  by  the  perils  of  the    gect.  8fl^. 

sea  (f).     So,  if  they  were  to  perish  for  want  of  food,  owing  to 

the  unavoidable  prolongation  of  the  voyage,  in  consequence 

of  bad  and  stormy  weather,  without  fault  of  the  captain  and 

crew,  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 

the  sea  (u). 

On  the  other  hand,  when*  a  cargo  of  live  stock  was  so 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of 
the  ship  in  a  storm  that  the  animals  died  shortly  afterwards  on 
board,  in  consequence  of  the  injuries  thus  received,  this  was 
held  to  be  a  loss  by  perils  of  the  sea  (x) ;  and  the  Court 
came  to  the  same  conclusion  where  several  horses — ^having,  in 
consequence  of  the  labouring  of  the  vessel  in  a  violent  storm, 
broken  down  the  slings  that  supported  and  the  partitions 
that  separated  them — ^kicked  each  other  so  severely  that  they 
died,  in  the  course  of  the  storm,  of  the  injuries  thus  received  (y) . 

825.  Where,  however,  the  loss  is  not  proximately  caused  Perils  of  the 
by  the  agency  of  the  winds  and  waves,  but  is  merely  the  trasted  with 
natural  result  of  the  contemplated  action  of  sea-water  on  the  ^^^^^^^ 
subject  of  insurance,  or  of  the  ordinary  wear  and  tear  of  wear  and  tear, 
the  voyage,  it  is  not  recoverable  as  a  peril  of  the  seas,  nor 
indeed  under  the  policy  at  all. 

Thus,  where  the  expense  of  laying  down  an  insufficiently 
insulated  electric  cable  is  lost  through  the  chemical  action  of 
the  salt  water  upon  the  wire,  it  is  not  a  loss  by  perils  of  the 
sea  (z).  Nor  is  destruction  of  the  ship's  bottom  by  worms  Damage  by 
such  a  loss,  at  all  events  in  seas  where  worms  ordinarily 
assail  the  bottoms  of  ships ;  for  the  loss  in  such  cases  comes 

(t)  Gregson  v.  Gilbert  (1783),   3  bad  partly  owing  to  delay  due  to  a 

DougL  232  ;  Marshall,  Ins.  493.  collision. 

(»)  Tath«a  *.  Hodg^  (1796),  6  ^^^^  ^  ^^^ 
T.  R.  666 ;  and  per  Lord  Tenterden,  5  b   &  Aid  107 
6B.&Ald.lll.  Cf.  Taylor  t;.  Dun- 
bar (1869),  L.  R.  4  O.  P.  206,  where  (y)  <>abay  t;.  Lloyd  (1826),  8  B.  & 
carcases   became   putrid   owing    to  Cr.   793 ;    ^.  C,   6    Dowl.  &  Ryl. 
delay  occasioned  by  storm  and  tern-  ^^^* 

pest;  and  Pink  v,  Fleming  (1890),  {z)  Paterson  r.  Harris  (1861),   1 

26  Q.  B.  D.  896,  where  fruit  went  B.  &  S.  336  ;  30  L.  J.  Q.  B.  364. 


Digitized  by 


Google 


934 


LOSSES  BY  THE  PERILS  INSUEED  AGAINST.      [PART  IH. 


Sect.  825.  within  the  usual  wear  and  tear  of  the  voyage  (a).  Besides, 
the  assured  in  such  seas  ought  to  take  care  and  secure  the 
ship  by  copper  sheathing  against  this  kind  of  damage:  if, 
however,  he  has  done  so,  it  is  suggested  by  Phillips,  and 
apparently  with  much  reason,  that  in  cases  where  the  copper 
sheathing  is  torn  off  by  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom  is 
worm-eaten,  the  underwriters  ought  to  be  liable  (b). 

Damage  by  On  the  same  ground  the  damage  done  to  the  ship  by 

rats  eating  holes  in  the  ship's  bottom  was  held  by  Lord 
Ellenborough  not  to  be  within  the  perils  insured  against  by 
the  common  form  of  policy  (o). 

LoM  by  826.  Loss  by  eolHsion  is,  generally  speaking,  a  loss  by  the 

perils  of  the  sea.  It  is  nevertheless  not  uncommon  at  the 
present  day,  especially  in  cases  of  re-insurance,  to  find  this 
risk  expressly  insured  against.  Sometimes  the  insurance  is 
against  "collision"  merely,  which  term  probably  implies 
the  coming  into  contact  of  two  things,  both  of  which  are 
navigable  (d).  Sometimes,  however,  the  clause  is  wider,  so 
as  to  include  the  risk  of  striking  against,  not  merely  floating 
or  navigable  objects,  but  also  structures  such  as  harbours, 
wharves,  piers  and  the  like,  or  obstructions  such  as  ice  or 
wreck  (e). 

827.  Upon  the  subject  of  collision  between  two  ships,  the 
law  of  the  Courts  of  Admiralty  as  it  affects  the  rights  and 

(a)  Robl  if.  Parr  (1779),  1  Esp.  (e)  Hunter  r.  Potts  (1816),  4  Camp. 
444.  Per  Lord  Halsbury,  L.  C,  203 ;  but  see  Laveroiiir.Driiry(  1862), 
Hamilton  t^.  Pandorf  (1887),  12  8  Exob.  166.  Aliter  where  damage 
App.  Cas.  618,  624.  So  in  United  is  caused  by  incursion  of  sea- water 
States,  Martin  v.  Salem  Ins.  Co.  through  a  hole  gnawed  by  rats, 
(1807),  2  Mass.  B.  429 ;  Hazard  v.  HamUton,  Eraser  &  Co.  r.  Pandorf 
New  England   Ins.    Co.   (1834),   8  &  Co.  (1887),  12  App.  Cas.  618. 

Peters,  S.  C.  R.  667.  (^)  ^  ^^^^«'  ^'^  ^^^«^^  ^^^^7), 

3  Com.  Cas.  18,  per  Bigham,  J. 

(b)  1  PhiUips,  s.  1101;  approved  ^^^  g^  ^^^    ^^^^^^    ^^3^3^  p 

by  Chancellor  Kent,  Com.  voL  iii.  248 ;  Union  Mar.  Ins.  Co.  v,  Bor- 
p.  300,  n,  wiok,  [1896]  2  Q.  B.  279, 
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liabilities  of  owners  and  masters  was  thus  laid  down  by  Lord    Sect.  827. 
Stowell  :— 

^' There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

"Ist.  It  may  happen  without  blame  being  imputable  to 
either  party;  as  where  a  loss  is  occasioned  by  a 
storm,  or  by  any  other  vis  major :  in  that  case  the 
misfortime  must  be  borne  by  the  party  on  whom  it 
happens  to  light,  the  other  not  being  responsible  to 
him  in  any  degree. 

"  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blame,  where  there  has  been  a  want  of 
due  diligence  and  skill  on  both  sides ;  in  such  a  case 
the  rule  of  law  is  that  the  loss  must  be  apportioned 
between  them  as  having  been  occasioned  by  the  fault 
of  both. 

"  3rdly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone;  and  then  the  rule  is  that  the  sufferer 
must  bear  his  own  burden. 

"  4thly.  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down ;  and  in  this  case  the  injured  party 
would  be  entitled  to  an  entire  compensation  from  the 
other"  (/). 

827a.  Emerigon,  after  citing  all  the  learning  to  be  found  liability  of 
on  the  subject  in  codes  and  text  writers,  makes  precisely  the  writer  in  ' 
same  division;  and  lays  down  the  following  positions  with  **e«® different 
regard  to  the  liability  of  the  underwriters  for  losses  caused 
by  collision  in  the  different  cases  just  enumerated  (^). 

1st.  That  where  there  is  no  fault  on  either  side,  but  the 
collision  is  purely  fortuitous,  the  loss  is  to  be  made  good  by 
the  underwriters,  as  caused  by  a  peril  of  the  sea. 

To  the  same  effect  in  our  own  law  it  was  decided  by  Lord 
Kenyon  that  damage  caused  by  one  ship  nmning  foul  of 

(/)  In  The  Woodrop,  Sims  (1816),  The  Code  de  Commerce  (art.  407)  has 
2  Dod.  Adm.  B.  85.  incorporated  these  distinctions  into 

(p)  1  Emerigon,  c.  xiL  b.  14,  p.  416.      the  text  of  the  modem  IVenoh  law. 
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Sect.  827a.  another  by  misfortune,  and  without  fault  on  either  side,  was  a 
loss  "  by  perils  of  the  seas "  within  the  exception  of  such 
losses  in  a  charter-party  (h). 

2ndly.  Emerigon  lays  it  down  that  the  underwriter  is  also 
liable  when  the  fault  rests  entirely  with  the  master  and  crew 
of  the  other  vessel. 

Our  law  is  in  this  point  also  the  same:  thus,  where  the 
loss  was  occasioned  by  another  ship  running  down  the  ship 
insured  owing  to  the  veiy  gross  negligence  of  the  crew  of  the 
other  vessel  (there  being  only  one  man  on  deck,  and  he  asleep), 
this  was  held  a  loss  by  perils  of  the  sea*  for  which  the 
underwriters  were  liable  under  a  count  so  charging  it  (i). 

3rdly.  Emerigon  states  that  the  underwriter  is  not  liable 
when  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

There  has  been  no  direct  decision  in  our  Courts  upon  this 
point.  Marshall  conceives  that  in  such  case  the  wilful 
misconduct  of  the  captain  or  crew  would  amount  to  barratry, 
and  the  loss,  therefore,  be  recoverable  imder  that  head  (A). 
But  even  apart  from  barratry,  it  seems  impossible  now,  at 
any  rate  since  the  decisions  in  Hamilton  Eraser  v,  Pandorf  (/) 
and  Trinder  Anderson  v.  Thames  and  Mersey  Marine  Insurance 
Co.  (w),  to  contend  that  the  loss  would  not  be  recoverable  as 
caused  by  a  peril  of  the  sea. 
Opinions  of  Emerigon  then  proceeds  to,  lay  down,  4thly,  That  in  cases 
juriatfl.  in  which  it  is  impossible  to  ascertain  where  the  fault  really 

lies,  and  the  whole  amount  of  damage  is  therefore  apportioned 
equally  between  the  two  ships,  then  the  sum  which  the 
insured  ship  has  to  pay  is  a  particular  average  loss,  to  be 
made  good  by  the  underwriter  {n). 

(h)  Boiler  v.  Yiaher  (1800),  3  Esp.  (»)  1  Eknerigon,  o.  xii.  s.  14,  p.  417. 

67.  There  is  no  suoli  rule  in  English  law 

(t)  Smith  t'.  Scott  (1811),  4  Taunt.  as  sanctions  the  imputation  to  A. 

125.  of  damage  sustained  "by  B.  merely 

{k)  2  HarshaU,  Ins.  495.  propter  difficultatem  probandi  eulpam. 

(1)  (1887),  12  App.  Gas.  518.  See  this  rule  of  Continental  Ck>urt6 

(m)  [1898]  2  Q.  B.  114 ;  and  cf.  discussed,    Maolachlan*s    Shipping, 

oases  there  dted.  318—322. 
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Boulay-Paty  supports  this  opinion,  on  the  ground  that,  as  Sect.  827a. 
the  law  has  declared  it  impossible  to  decide  which  of  the  two 
ships  was  in  fault,  it  is  not  to  be  presumed  that  either  was ; 
but  the  loss  must  be  regarded  as  a  direct  result  of  the  perils 
of  the  sea — i.e,y  of  the  violent  action  of  the  winds  and  waves, 
which  drove  the  two  ships  against  one  another  (o). 

Valin  assumes  that  the  underwriter  would  in  such  case  be 
liable,  but  does  not  particularly  exaanine  the  question  {p)  ; 
neither  does  Pothier  {q) ;  but  M.  Estrangin,  the  learned 
editor  of  Pothier,  investigates  it  very  ably,  and  concludes 
"that  the  damage  in  such  case  ought  to  be  regarded  as  a 
direct  result  of  a  peril  of  the  sea,  for  which  the  imderwriters 
on  both  ships  would  be  liable  (r). 

In  this  country,  as  we  have  seen,  when  the  sum  of  the  Law  of 
damage  sustained  by  both  ships  is  equally  divided,  then  any      ^ 
excess  over  the  loss   sustained  by  the  insured  ship,  which 
becomes  payable  to  the  owners  of  the  other  ship,  is  held  not 
to  be  recoverable  from  the  imderwriter  as  a  loss  by  perils  of 
the  sea(«). 

828.  Loss  by  fire,  when  caused  by  lightning  or  the  enemy,  Lom  by  fire, 
is  clearly  a  charge  upon  the  underwriter,  under  the  word  ^^f^J^^ 
"  Fire  "  in  our  common  form  of  policy  (t),  Bnrod  againat. 

So,  if  the  ship  be  burnt  imder  lustifiable  circumstances,  as  8o»  where  ship 

^  *'  ,  '         18  burnt  to 

to  prevent  capture  (w),  or  from  an  apprehension  of  contagious  prevent 

disease  (x),  the  underwriter  is  liable.  capture,  &o. 

If  the  fire  be  occasioned  by  spontaneous  combustion  or  by  Spontaneous 

combustion. 

(o)   Boulay-Paty,    Comment,    on  (ii)  Gk>rdon  v.  Rimmington  (1807), 

Emerig^n,  vol.  i.  p.  418 ;  and  also  1   Gamp.   123.       Emerigon  agrees, 

4  Droit  Mar.  16.  and  cites  Valin  and  Pothier  to  the 

(p)    2    Valin,    tit.    des   ATaiies,  same  effect,  proyided  the  crew  make 

art  11.  their  escape.    1  Emerigon,  c.  zii. 

{g)  Pothier,  d' Assurances,  No.  50,  s.  17. 
p.  72.  (x)  1  Emerigon,  c.  xii.  s.  17,  p.  429. 

(r)  Pothier  par  Estrangin,  75.  This  is  doubted  by  Mr.  Madachlan 

(»)  De  Vaux  v,  Salvador  (1836),  4  in    the    6th    edition  of  this  work, 

A.   &    E.  420.      See   the  previous  P-  760,  n. ;  and  Mr.  Gtow  (Mar.  Ins. 

chapter  <rf  t^u.  work   and  01-er.a.  fU^'^.'^^V^X^^ll^n 

tions  on  the  Collision  Clause.  in  The  Grand  Saint  Antoine  in  1 725, 

(t)  1  Emerigon^  c.  xii.  s.  17,  p.  428.  is  agidnst  this  view. 
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Sect.  828.  the  damaged  state  of  the  goods,  the  underwriters  are  not 
liable  (y) ;  but  if  other  goods  in  the  same  hold,  not  contributing 
to  the  cause  of  loss,  or  the  ship  herself,  be  burnt  in  conse- 
quence, the  underwriters,  it  seems,  are  liable ;  and  so  they 
would  be  for  loss  of  the  cargo  in  case  the  ignition  should  turn 
out  to  be  the- consequence  of  sea  damage  received  after  ship- 
ment (2). 

Fire  ooca-  It  was  for  a  lonff  time  a  vexed  question  whether  the  imder- 

noned  t^  the  ,  ,       , 

negligence  of   writers,  imder  a  policy  in  the  common  form,  were  liable  for  a 

and  crew  is  a  ^^^  proximately  caused  by  fire,  but  remotely  occasioned  by 
P«^m8ured  j^q  negligence  of  the  master  and  crew  or  other  agents  of  the 
assured.  This  question  in  our  law  is  now,  as  we  have  already 
seen,  decidedly  settled  in  the  affirmative  (a).  And,  after 
some  fluctuation  in  the  decisions,  the  law  in  the  United  States 
seems  now  to  be  settled  in  the  same  way  (6). 

0?  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  Continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master,  (which  word  barratry,  as  there  under- 
stood, extends  not  only  to  the  wilful  and  fraudulent,  but  also 
to  the  negligent,  acts  of  the  master),  loss  by  fire  so  occasioned 
is  not  chargeable  on  the  underwriters  (c). 

Loss  on  rigging,  &o.,  accidentally  burnt  on  a  bank  saul, 
where  it  is  generally  stowed  in  the  Canton  Biverby  the  usage 
of  the  Chinese  trade,  is  a  loss  by  fire  under  the  common  form 
of  policy  (d). 

(y)  Bojdi^.  Dubois  (1811),  8  Gamp.  222 ;  Columbia  Ins.  Co.  v.  Laurence 

133.    In  America,  Providence  Wash-  (1836),  10  t^.  517  ;  Waters  v.  Mer- 

iDgton  Ins.  Co.  t^.  Adler  (1885),  65  chants*  Ins.  Co.  (1837),  11  ibid,  213; 

Maryland,  162  ;  1  Emerigon,  430.  3  Kent,  Com.  303,  304. 

(z)  Cf.  Montoya  *.  London  Ass.  W  Emerigon,  vol.  i.  pp.  428,  429. 

Co.  (1861),  6  Exch.  461.  '^®  general  subject  of  this  secUon 

,  ^  _    ,       _.       ,  ^    ,      *       ^         ifl  weU  and  succinctly  discussed  by 
(a)  Busk  V,  Royal  Exch.  Ass.  Co.      _,,_,,,      z'  .      ^ 

(1818).  2  B.  &  Aid.  73.    Cf .  Trinder      ^"^^f"*^.'  ^^  ^7^'"'\  ^'" 
\    ^  ^  «    ,-  «  all  his  learmng  from  the  vast  stores 

f  o^-;  o'X^T?  "^        '       of  Emerigon.  See  Droit  Mar.  torn.  iv. 

[1898]2Q.B.114.  pp.  20-5^ 

{b)  By  the  oases  of  Patapsco  Ins.  (d)  Felly  v.  Royal  Exch.  Ass.  Co. 

Co.  9.  Coulter (1880),  8  Peters,  S.C.R.       (1757),  1  Burr.  341. 
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It  appears  that  there  may  be  a  loss  by  fire,  or  at  least  a    Sect.  828. 
loss  ejusdem  generis^  and  covered  by  the  general  words  in  the  Losses  ejwdem 
policy,  even  where  no  fire  has  actually  broken  out;   for  fi^^artobe 
instance,  where  the  loss  is  due  to  steps  taken  in  anticipation  ^^^^Ji^^s! 
of,  and  in  order  to  prevent,  a  fire,  which  but  for  such  steps 
would  have  broken  out  and  itself  caused  such  a  loss  (e),    A 
loss   by  explosion    of    steam    is    not   within    the  general 
words  (/). 

829.  Capture  (flr),  properly  so  called,  is  a  taking  by  the  Capture  and 

.■,,  o«^  seizure,  or 

enemy  as  prize  (A),  in  time  of  open  war,  or  by  way  of  re-  **  taking  at 
prisals,  with  intent  to  deprive  the  owner  of  aU  dominion  or  "®** 
right  of  property  over  the  thing  taken  {%).     "  Capture  "  by 
itself  probably  means  belligerent  capture  only  (k).    Seizure, 
however,  includes  other  seiziu:es,  such  as  one  by  revenue 
ofiScers  of  a  foreign  state  (/). 

The  arrest,  or  carrying  in  for  ^judication,  of  neutral  ships  What  capture 
by  belligerent  cruisers,  though  noji  properly  called  capture  P^^P^^"* 
in  cases  where  there  is  no  intent  "to  deprive  the  owner  of  his 
property  in  the  ship,  yet  falls  within  the  meaning  of  the 
words  "  takings  at  sea  "  as  one  of  the  perils  insured  against; 
and  the  loss  thence  arising  would  be  recoverable  under  a 
count  alleging  loss  by  capture. 

Capture  is  deemed  lawful  when  made  by  a  declared  enemy  Capture,  law- 
lawfuUy  commissioned,  and  according  to  the  laws  of  war;  ^«>"^^'^- 
unlawful  when  it  is  made  otherwise.      But  its  legality  or 
illegality  does  not  affect  the  liability  of  the  imderwriter ; 

(e)  The  Knight  of   St.  Michael,  war  risks. 

[1898]  P.  30.  The  San  Roman  (1873),  (A)  Mr.  Gow  (p.  Ill)  points  out 

L.B.  6  P.  C.  301 ;  and  Nobel*s  Ex-  that  ** prize"  should  be  **pri8e/' 

plosives  Go.  v,  Jenkina,  [1896]  2  Q.  B.  being  the  Latin  "  prensus,"  through 

326,  affirmed  the  same  principle.  the  Erenoh  *'  pxise,"  and  not  '*  pre- 

(/)  See  Hamilton  v.  Thames  &  tinm,"  through  the  French  **  prix.** 

Mersey  Go.  (1886),  17  Q.  B.  D.  195  ;  (i)  1  Emerigon,  o.zii.  s.  18,  pp.  432 

12  App.  Gas.  484  ;  disapproving  West  et  $$q, 

India  Telegraph  Go.  v.  Home  Ins.  (k)   Gapture   by   rebels   may   be 

Ga.  (1880),  6  Q.  B.  D.  51.  sufficient.    Mauran  v.  Insurance  Go. 

(g)  A    modem   form  of   Lloyd's  (1867),  6  Wall.  1. 

policy  contains  a  warranty  against  (/)  Gory  r.  Burr  (1883),  8  App.  Gas. 

oapture,   seicure,   &o.,  and  against  393. 
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Sect.  S29.  whether  lawful  or  unlawful,  he  is  equally  liable  (m).  Thus, 
where  the  policy  was  on  goods  "  warranted  free  of  capture  or 
seizure,"  and  the  proof  was  that  the  ship,  a  British  vessel,  had 
been  fired  into  and  sunk  by  the  Russians  before  the  declara- 
tion of  hostilities  between  Great  Britain  and  Bussia,  and  the 
crew  were  detained  for  some  time :  the  Court,  being  of  opinion, 
on  the  whole  of  the  facts,  that  the  object  of  the  Russians  was 
to  detain  the  ship,  held  that  except  for  the  warranty  the 
underwriters  would  have  been  liable,  but  that  the  warranty 
protected  them  (w).  So,  the  seizure  of  the  ship  by  certain 
mutinous  Coolie  passengers  has  been  held  to  be  within  a 
similar  warranty  (o),  and  a  piratical  seizure  of  the  vessel  was 
held  to  be  a  loss  within  the  meaning  of  the  policy  (p).  A 
British  merchantman,  when  on  the  coast  of  Africa,  was  seized 
by  a  British  cruiser  and  carried  to  St.  Helena,  where  the  ship 
and  cargo  were  condemned  as  being  engaged  in  the  slave 
trade.  This  was  a  mistake  in  fact,  for  the  decision  was  on 
that  ground  reversed  by  the  Privy  Council,  and  restitution 
ordered.  Yet  it  was  held  to  be  a  loss  within  the  policy  as  a 
"taking  at  sea"  (q). 

Whenever  Whenever  capture  is  the  proximate  cause  of  loss  the  assured 

oaptnre  is  the 

proximate       may  recover  as  on  a  loss  "by  capture,"  though  other  causes 

theMBurS*'    ^^y  ^^^^  been  contributory  thereto.     Thus,  even  where  the 

may  recover,    capture  was  concerted  between  the  master  of  the  ship  insured 
as  on  a  loss  ^  ^ 

by  capture,  and  the  captor,  Lord  EUenborough  held  that  the  assured 
might  recover  as  on  a  loss  by  capture,  though  he  might  also 
have  recovered  on  a  count  for  barratry  (r).  So,  where  a  ship 
was  driven  ashore,  with  only  slight  damage,  on  a  hostile  coast 
and  there  captured,  this  wfis  held  to  be  a  loss  by  capture,  and 
not  by  perils  of  the  seas  («). 

(m)  Per  Lord  Mansfield  in  Goss  p.  E.  &  E.  190  ;  28  L.  J.  Q.  B.  337. 

Withers  (1758),  2  Burr.  683,  694.  (r)  Aroangelo  f;.  Thompson  (1811), 

(n)  Powell  V.  Hyde  (1866),  6  E.  &  2  Camp.  620.    Of  course,  the  assured 

B.  607.  must  not  have  been  privy  to  such 

(o)  Kleinwort  v.  Shepard  (1869),  1  loss :    Australasian  Ins.  Co.  v.  Jack- 

E.  &  E.  447  ;  28  L.  J.  Q.  B.  147.  son  (1875),  coram  P.  C,  33  L.  T.  N.  S. 

(p)   Dean   v.  Hornby    (1854),   3  286 ;   Wilson  v,  Rankin  (1866),  34 

E.  &  B.  180 ;  23  L.  J.  Q.  B.  129.  L.  J.  Q.  B.  62. 

{q)  Lozano  v,  Janson    (1869),  2  («)  Green  r.  Ehnslie  (1792),  Peake, 
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830.  Under   oertain  oiroumstanoes  underwriters  may  be    Sect.  880. 
liable  as  for  a  loss  by  capture  though  no  capture  may  have  Loss  by 


actually  taken  place.  For  example,  where  a  voyage  is  pro-  ^^^^^ 
perly  abandoned  by  the  master  owing  to  the  danger  of  capture 
if  it  were  continued,  the  freight  so  lost  will  be  recoverable 
either  imder  the  special,  or  at  least  imder  the  general  words 
in  the  policy  {t). 

As  we  shall  see  more  at  large  hereafter  in  treating  of  Capture  is, 
abandonment,  capture  iaprimd  facie  a  case  of  total  loss,  which  speaking,  a 
gives  the  assured  an  immediate  right  to  give  notice  of  aban-  toSfloM!^^ 
donment.     If  the  underwriter  accept  the  abandonment,  the 
rights  of  the  parties  are  thereby  fixed ;  but  if  not,  the  right 
of  the  assured  to  recover  for  a  total  loss  depelids  upon  the 
point  whether  the  ship  be  restored  before  action  brought :  if 
it  be,  then  the  assured  will  recover  in  proportion  to  the  actual 
damage  done ;  if  not,  then  the  whole  sum  insured  {u). 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime  that  the  property  is  not  changed  by  capture  in 
favour  of  a  vendee  or  re^captor,  so  as  to  bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemna- 
tion (a;),  and  the  condemnation,  in  order  to  be  legal,  must  be  Whatisreqxd- 
pronounced  by  a  Prize  Court  of  the  government  of  the  captor,  oondemnation 
sitting  either  in  the  coimtry  of  the  captor  or  of  his  ally.  The 
Prize  Court  of  an  aUy  cannot  condemn;  nor  can  a  Prize  Court 
of  the  captor's  lawfully  act  as  such  in  a  neutral  territory  (y) ; 
but  the  Prize  Court  of  a  captor  sitting  in  the  coimtry  of  his 
own  sovereign,  or  of  an  ally,  has  lawful  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence  (z). 

N.  p.  212 ;  see  also  S,  P.,  Livie  v.  Corp.,  [1897]  2  Q.  B.  136. 

Janson  (1810),  12  East,  648.  (j;)  See  2  Marshall,  Ins.  808,  where 

(t)  Thia  principle  was  acted  upon  ^^  *ho  authorities  are  collected. 

inTheKnightof  St.  Michael,  [1898]  (y)  The  Flad  Oyea  (1799),   1  C. 

P.  30.    See  also  The  San  Boman  Boh.    135;  Havelook  v.  Bookwood 

(1873), L.  B.6P.  C.  301 ;  andNohel's  (1799),  8  T.  B.  268  ;  Oddy  v,  BoviU 

Ezplosiyes  Co.  v.  Jenkins,  [1896]  2  (1802>,  2  East,  475. 

^'  ^'  ^^^'  («)  Smart  v.  Wolf  (1789),  3  T.  B. 

(u)  Buys  V,  Boyal    Exch.    Ass.      283 ;  Schooner  Sophie  (1805),  6   C. 
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Sect.  880.  Apart  from  all  questions  as  to  abandonment,,  which  will  be 
considered  elsewhere,  the  underwriter  is  liable  for  an^  damage 
the  ship  may  have  actually  sustained,  and  also  for  all  neces- 
sary expenses,  such  as  salvage,  &c.,  which  'the  assured  has 
been  put  to  for  the  recovery  of  his  property ;  for  instance,  for 
a  sum  of  money  paid  by  the  neutral  assured  to  belligerent 
captors  as  a  compromise  made  bond  fide  to  prevent  the  ship 
from  being  condemned  as  prize  (a). 

BaiiBom.  831.  Formerly  it  was  a  Common  practice  to  ransom  British 

ships  when  captured  by  the  enemy,  by  delivering  to  the 
captor  what  was  called  a  ransom  biU  (b).  The  Legislature, 
in  1781,  wholly  abolished  this  practice  by  declaring  all  ransom 
by  British  subjects  of  ships  or  goods  taken  by  the  enemy  as 
prize  to  be  illegal  (c).  Money  paid  for  such  a  purpose,  ^here- 
f ore,  was  held  not  to  be  recoverable  from  underwriters,  whether 
the  condemnation  was  legal  or  illegal  (d), 

"We  have  seen  elsewhere  that  the  risk  of  British  capture  is 
not  covered  by  policies  effected  during  war-time  with  British 
underwriters  (e),  or  by  a  policy  effected  before  the  commence- 

Bntiah  under-  ment  of  hostilities  (/),  although  the  action  be  not  brought 
till  after  their  termination  {g). 


Bisk  of 
British  cap- 
ture oaonot 
be  iDsnred 
against  by 


Bob.  138,  in  nolia  ;  The  Henrick  and 
Maria  (1799),  4  G.  Bob.  43,  and  in 
the  Court  of  Appeal,  6  0.  Bob.  139 ; 
The  Purissima  Goncepoion  (1805), 
6  ibid,  45.  Mr.  Maclachlan  (6th  edi- 
tion of  this  work,  pp.  641,  763 ; 
Shipping,  p.  22)  took  a  different 
view  on  this  point,  whioh  appears 
contrary  to  all  authority. 

(a)  Berens  v.  Buoker  (1761),  1  W. 
BL  313. 

{b)  For  the  general  law  maritime 
as  to  ransom,  see  1  Emerig^n,  c.  xii. 
B.  21,  pp.  463—480.  For  the  law  of 
France  on  the  subject,  see  Code  de 
€k>mmeirce,  arts.  395,  396. 

(e)  The  first  Bansom  Act  is  the 
22  Geo.  3,  o.  26.  This  Act,  how- 
ever, and  others  of  a  similar  character 


were  repealed  by  the  Naval  Prize  Acts 
Bepeal  Act,  1864.  The  Naval  Prize 
Act,  1864,  g^ves  power  to  Her  Ma- 
jesty in  Council  to  make  reg^ulations 
on  the  subject.  The  present  position 
seems  to  be  that  ransom  is  not  illegal, 
except  it  be  in  contravention  of  such 
regulations. 

(d)  Havelock  r.  Bockwood  (1799), 
8  T.  B.  268 ;  Parsons  v.  Scott'(1810), 
2  Taunt.  363. 

{e)  Kellneri^.  Le  Mesurier  (1803), 
4  East,  396;  Brandon  v.  Curling 
(1803),  ibid.  410. 

(/)  Furtado  v.  Bodgers  (1802),  3 
B.  &  P.  191. 

(p)  Gamba  v,  Le  Mesurier  (1803), 
4  East,  407.   . 
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"  A  policy,"  says  Lord  Ellenborough,  "  containing  an  in-  Sect.  881. 
surance  against  British  capture/ ^0  nomine^  would  be  illegal 
and  void  on  the  face  of  it;  and  an  insurance,  producing 
indirectly  the  saine  effects,  by  the  application  afterwards  of 
the  general  terms  of  the  policy  to  the  particular  event  of 
British  capture  which  has  since  happened,  must,  on  principle, 
be  equally  illegal "  {h).  And  the  general  decision  of  the 
Court  was,  that  no  peril,  the  subject  of  insurance,  can  be 
covered  under  the  general  terms,  "  capture,"  "  detention  of 
princes,"  or  the  like,  which  could  not,  consistently  with  law, 
be  specifically  insured  against  in  direct  and  express  terms. 

As  the  hostilities  of  a  general  maritime  war,  carried  on  in  Prizes  made 

aTt€*r  T)e&ce 

many  different  parts  of  the  globe  at  once,  cannot  be  supposed  concluded, 
to  come  to  an  end  immediately  on  the  conclusion  of  peace,  it 
was  the  general  custom  to  insert  into  treaties  stipulations 
specifying  periods,  varying  according  to  distance,  after  which 
all  prizes  made  should  be  restored  (t).  If,  however,  it  could 
be  shown  that  the  captor  was,  in  fact,  aware  of  the  peace 
being  proclaimed  when  he  made  the  prize,  such  prize,  though 
made  before  the  expiration  of  the  time  limited  in  the  treaty, 
was  to  be  restored  (A).  In  this  country  it  was  determined,  in 
the  time  of  Lord  Hardwicke,  that  where  a  ship  was  seized 
after  a  cessation  of  arms  and  the  signing  of  preliminary 
articles  of  peace,  this  was  not  to  be  deemed  a  capture,  but 
only  an  arrest  of  princes  (/). 

832.  By  the  terms  of  our  common  policies,  the  underwriter  Loss  by 
is  answerable  for  all  losses  occasioned  by  "  arrests,  restraints,  Sons,  and 
and  detainments  of  all  kings,  princes,  and  people  of  what  ^^^^^'ifoes- 
nation,  condition,  or  quality  soever." 

By  the  word  "people"  is  meant,  not  mobs  or  multitudes  "People." 
of  men,  but  the  ruling  power  of  the  country,  whatever  that 
may  be  (iw). 

(h)  4  East,  402.  2  Burr.  1211.    Bat  as  to  this  case, 

(i)  I  Emerigon,  0.  xii.  s.  19,  p.  452:  see   note   by  Marshall   (Insurance, 

(At)  Ibid.  617).  Of.,  too,  The  EUza  Ann  (1813), 

(0    Spencer    v.    Franco    (1736),  1  Dods.  Ad.  B.  244. 

Beawes,  316,  dted  by  Jjord  Mans-  (m)  Nesbitt  v.  Lnshington  (1792), 

field  in  Hamilton  r.  Mendes  (1761),  4  T.  B.  788. 

VOL.  !!•  3  F 
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Sect.  88a.       An  "  arrest "  takes  place  whenever  the  government  of  the 

Arrest  as        country  to  which  a  ship  belongs,  or  any  other  friendly  power, 

capture.  "With  the  object,  not  of  prize  (for  then  it  would  be  a  capture), 

but  with  a  design  to  restore  the  ship  and  goods,  or  pay  the 

value  of  them  to  their  owners,  seizes  the  ship  and  goods  for 

state  purposes,  either  in  port  or  at  sea  (»). 

Thus,  where  a  Q-enoese  com  ship  was  seized  at  sea  by 
Venetian  cruisers,  and  carried  in  for  the  relief  of  Corfu,  then 
in  a  state  of  famine,  where  it  was  sold  and  paid  for,  it  was 
decided  by  the  rota  of  Gtenoa  that  this  was  not  a  capture  in 
respect  of  which  the  assured,  who  had  abandoned,  could 
recover  for  a  total  loss,  but  merely  an  arrest  or  detention  of 
princes,  the  object  being  not  to  make  prize,  but  to  purchase 
com(o). 

In  this  lies  the  grand  distinction  between  arrest  and  capture. 
Capture  is,  as  we  have  seen,  the  forcible  taking  of  a  ship,  &c., 
in  time  of  war,  with  a  view  to  appropriating  it  as  prize. 
Arrest  is  a  temporary  detention  of  ship,  &c.,  with  a  view  to 
ultimately  releasing  it,  or  repaying  its  value  (p). 
Detention  Hence  the  detention  of  ships  in  port  after  declaration  of 

tion  of  war  "  ^^  against  the  country  to  which  they  belong,  or  by  way  of 
Sm  oa'taro '  reprisals,  rather  resembles  a  capture  than  an  arrest  (q).  So, 
than  anreet.  where  a  neutral  ship  is  arrested  at  sea  by  a  belligerent  cruiser, 
and,  under  suspicion  of  having  enemy's  goods  on  board,  is 
carried  for  search  and  adjudication  into  a  hostile  port ;  as  the 
result  may  be  the  condemnation  of  ship  and  cargo,  but  more 
especially  as  the  act  is  done  in  time  of  war  and  as  a  warlike 
measure,  this  is  rather  to  be  esteemed  a  capture  than  a  simple 
arrest,  and  accordingly  is  primd  facie  a  ground  of  abandon- 
ment (r), 

(»)  The  definition  of  Boulay-Paty  p.  36.    See  Aubert  v.  Gray  (1862), 

seems  concise  and  accurate:  <*L'arr§t  3  B.  &  S.  163. 

de  prince  est  Tacte  d*an  prince  ami,  (o)  Boccns,  not.  60,  cited  1  Eme- 

qui  poor  neoessite  pablique,  et  hors  rigon,  c.  xii.  s.  30,  p.  527. 

le  fait  de  la  guerre,  arr^  qnelqne  (p)  1  Emerigon,  ubi  supra, 

yaisseau  on  tons  les  yaisseanz  qni  se  {q)  Ibid. ;  and  see  2  Marshall,  Ins. 

trouyent  dans  nn  port  on  rade  de  509. 

ses  dominions."  Droit  Mar.,  torn.  iy.  (r)  Barker  f.  Blakes  (1808),  9  East, 
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Goods  shipped  at  Shanghai  for  London  tid  Marseilles  and  Sect.  882. 
Paris  had  arrived  in  Paris  on  the  13th  of  Septemher,  1870, 
and  on  the  19th  were  still  there  when  the  German  forces 
surrounded  Paris  and  prevented  their  being  forwarded ;  this 
was  held  to  be  a  loss  within  those  terms  of  the  policy, "  arrests, 
restraints,  and  detainments  of  princes,  &c."  (s). 

833.  Embargoes  are  the  most  common  cases  of  "arrests.  Embargoes, 
restraints,  and  detainments  "  of  princes.  An  embargo  is  an 
order  of  government  (generally,  but  not  always,  issued  in 
contemplation  of  hostilities)  prohibiting  the  departure  of 
ships  or  goods  from  some  or  all  of  the  ports  within  its 
dominions  (t). 

An  embargo  laid  by  a  foreign  government  upon  the  ships  Whether  laid 
or  goods  of  any  other  than  its  own  subjects  entitles  the  ^^o/sub^' 
assured  at  once  to  give  notice  of  abandonment,  and,  if  the  J??*®»  ^^  °^ 
embargo  continues  down  to  the  time  of  action  brought,  to 
recover  as  for  a  total  loss.     Thus,  where  a  neutral  ship  and 
stores,  insured  "  at  and  from  *'  an  enemy's  port,  were  there 
detained,  before  sailing,  by  an  embargo  laid  on  by  the  enemy 
in  the  port  of  loading,  and  continuing  dovni  to  the  time  of 
action  brought,  the  assured  recovered  as  for  a  total  loss  imder 
a  count  alleging  the  loss  to  be  by  "  arrest  and  restraint  of 
princes"  {u). 

This  also  is  the  law  of  our  Courts  in  case  of  embargo  by  a 
foreign  government  laid  upon  the  ships  of  its  own  subjects, 
being  at  the  time  at  peace  with  this  country,  and  doing  this 
without  any  view  to  us.  A  cargo  insured  in  this  country, 
but  belonging  to  a  Spanish  subject,  and  loaded  on  board  a 
Spanish  ship,  was  detained  and  unloaded  at  Corunna  by  the 
Spanish  Government  for  the  purpose  of  converting  the  ship 
into  a  transport  of  war  during  the  hostilities  of  Spain  with 
Morocco,  and  the  cargo  was  thereby  damaged.     This  was 

283 ;  and  see  2  Maishall,  Ids.  510  ;  {t)    1    Emerigon,    c.   zii.   s.   30, 

1  Emerigon,  o.  zii.  s.  30,  p.  527.  p.  626. 

(t)  Rodooanaohi  v.  Elliott  (1873),  (u)  Rotdh  p.  Edie  (1706),  6  T.  R. 

L.  R.  8  0.  P.  649.  413. 
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Sect.  888.    held  by  the  Exchequer  Chamber  to  be  a  loss  for  which  the 
underwriters  were  liable  (a?). 

834.  There  appears  to  be  no  doubt  that  if  a  British  ship  be 
arrested  or  seized  by  the  British  Q-ovemment  from  any  state 
necessity,  or  detained  in  port  by  a  British  laid  embargo,  this 
is  a  loss  for  which  the  underwriters  are  liable  as  a  detention 
within  the  meaning  of  the  policy  (y).  Such,  accordingly, 
seems  to  have  been  the  opinion  of  our  Courts  in  a  case  where 
a  British  ship  was  seized  by  the  British  Government  and  con- 
verted into  a  fire-ship  (s),  and  in  another  where  such  ship  was 
seized  and  taken  in  tow  by  a  British  man-of-war  (a). 
Foreign  law.  In  fact,  there  seems  no  groimd  of  distinction  in  this  respect, 
as  far  as  concerns  the  liability  of  the  underwriters,  between  an 
airest  or  embargo  by  the  home  and  by  a  foreign  government. 
Accordingly,  the  French  Code  of  Commerce  has  decreed  that 
"arrest  by  the  home  government  after  the  commencement 
of  the  voyage  "  is  a  ground  of  abandonment  (b) ;  and  Boulay- 
Paty  {c)  and  Estrangin  (d)  show  that  it  rests  on  precisely  the 
same  ground  as  an  arrest  by  foreign  powers. 

In  French  law  the  risk  on  the  ship  does  not  commence 
until  she  has  sailed  on  the  voyage,  and  accordingly  the  lan- 
guage of  the  Code  is,  that  abandonment  may  be  made  on 
account  of  an  arrest  by  the  home  government  after,  but  not 
before,  the  commencement  of  the  voyage  (6'). 

In  our  law,  imder  policies  "  at  and  from  "  a  port,  the  risk 
on  the  ship  commences  while  she  is  at  the  port  undergoing 

{x)  Aubert  v.  Gray  (1862),  3  B.  &  (z)  Oreen  v.  Yoang  (1702),  2  Lord 

8.  163,   169  ;  32  L.  J.  Q.  B.   60 ;  Baym.  840 ;  Salk.  444. 
overruling    Ck)nway    v.    Gray,   &o.  (a)  Hagedom  i>.  Whitanore  (1816), 

(1809),  10  East,  536  ;  and  GampbeU  i  g^ark  167 
V.  Innes  (1821),  4  B.  &  Aid.  423.  ^  3 

See  Simeon  v,  Bazett  (1813),  2  M.  &  ^  '       «».»',  *#v. 

S.  94;  and  Bazett  v.  Meyer  (1814)  W    *   Bonlay-Paty,    Droit   Mar. 

(5.  C,  in  error),  6  Taunt.  824 ;  and  ^^-^^i  237—240. 
ante,  8.  803.     See  Driefontein,  &c.  v.  W  Estrangin  on  Pothier,  No.  69, 

Janson,  [1900]  2  Q.  B.  339,  at  pre-  PP-  9^,  9^. 
sent  undtr  appeal.  {e)  Code  de  Com.  arts.  369,  370. 

(y)  Diclum  of  Lord  Alvanley  in  See,  however,  1   Emerigon,  o.  xiL 

Touteng  v.  Hubbard  (1802),  3  B.  &  s.  80,  p.  628  ;  Pothier,  Traits  d'As- 

P.  302.  soranoe,  No.  69. 
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repairs,  or  otherwise  preparing  for  the  voyage  insured ;  and    Sect.  884. 

there  seems  no  doubt  that  if  a  ship  thus  insured  were  arrested 

or  detained  by  our  government  in  her  port  of  loading,  whether 

with  or  without  her  cargo  on  board,  and  even  before  she  had 

broken  ground  for  the  voyage,  the  underwriter  would  be 

liable  as  for  a  loss  by  arrest  or  detention  under  such  a 

policy  (/). 

A  question  has  been  raised  whether,  in  case  goods  are 
seized  by  a  friendly  power,  or  by  the  home  government  for 
state  necessities,  as  in  the  case  of  provisions  already  men- 
tioned, the  assured  can  recover  as  for  a  loss  by  arrest  and 
detention.  The  better  opinion  seems  to  be  that  if  a  price  be 
paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance  (t.^.,  their  prime  cost,  together  with  the  expenses 
of  insuring  and  loading  them  on  board),  the  assured  can 
claim  nothing ;  if  less  than  this,  he  may  sue  for  the  differ- 
ence ;  if  no  payment  be  made,  he  may  recover  as  for  a  total 
loss  {g). 

836.  An  arrest,  detention,  or  embargo  does  not,  like  a  cap-  Wages  and 
ture,  break  up  the  voyage  under  the  charter-party,  or  at  once  duSng^deten- 
put  an  end  to  a  contract  of  afiPreightment.    On  the  contrary,  the  ^^™o 
voyage  is  still  supposed  to  be  proceeding  on  its  former  terms, 
the  period  of  detention  being  considered  as  a  portion  of  it. 
Hence,  wages  and  provisions  of  the  crew  during  a  detention 
by  embargo  are  not  chargeable  by  our  law  upon  the  under- 
writer on  ship,  as  they  form  part  of  those  ordinary  and  usual 
expenses  of  the  navigation  which  fall  exclusively  upon  the  ship- 
owner, and  for  which  he  is  remunerated  out  of  the  freight  (A). 

(/)  Green r.  Young (1702), 2  Salk.  117;  2 Marshall, Ins. 730 ;  Robertson 

444;  Rotchv.Edie(1796),6T.R.413.  v.  Ewer  (1786),  1  T.  R.  127;  Sharp 

is)  3Valin,art.49,p.l27.  Pothier,  v.  Gladstone  (1806),  7  East,  32,  in 

No.  57,  as  cited  and  commented  upon  notis.    As  to  the  reasons,  however, 

with  yarious   other   authorities  by  here  assigned  for  this  rule,  see  Field 

Emerigon,  c.  xii.  s.  33,  Yol.  i.  pp.  643  SS.  Co.  v.  Burr,  [1899]  1  Q.  B.  at 

—646.  Andof.Aubertt^.  Gray (1862),  p.  690,  where  Collins,  L.  J.,  after 

3  B.  &  S.  163 ;  32  L.  J.  Q.  B.  50 ;  citing    authorities,    says    that    all 

Brief ontein,  &o.  r.  Janson,  ttbi  supra,  that   underwriters   on    ship   insure 

(A)  Eden  v.  Vwiiib  (1786),  1  Park,  against  is  damage  to  ship,  and  that 
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Frenoh  law. 


Sect.  885.  The  principle  is,  that  the  shipowner,  in  consideration  of  the 
freight,  owes  the  services  of  the  crew  to  the  freighter  during 
the  whole  voyage,  and  consequently  also  during  the  time  of 
detention,  which  is  considered  to  make  part  thereof  (t). 

In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  he  particular  average  when  the  ship  is  chartered  for  the 
entire  voyage  (k) ;  general  average  when  the  ship  is  hired  at 
so  much  per  month  (/) — the  reason  being  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services  of 
his  crew  during  such  time  to  the  freighters,  and  his  providing 
such  services  is,  therefore,  an  extraordinary  expenditure  for 
the  general  benefit 


Loss  by 
pirates, 
TOYers  and 
thieves. 


Pirates. 


Loss  on  goods 
by  a  mob 
boarding  the 
ship,  is  a  loss 
by  pirates. 


So,  loss  by 
crew  or 
passengers. 


836.  Amongst  the  perils  which  the  underwriters  avowedly 
take  upon  themselves  in  our  common  printed  forms  of  policy 
are  those  of  "  pirates,  rovers  and  thieves."  Firstly,  of  pirates 
and  rovers. 

Loss  thus  incurred  was  formerly  included  in  our  maritime 
law  amongst  the  general  perils  of  the  seas  (w),  and  probably 
would  still  be  held  to  be  so  ;  though,  as  piracy  is  one  of  the 
enimierated  perils,  the  point  is  of  less  importance. 

Where  a  meal  mob  on  the  coast  of  Ireland  violently  boarded 
a  corn-laden  ship,  took  the  government  of  her  from  the  captain 
and  crew,  ran  her  on  a  reef  of  rocks,  and  then  forced  the 
captain  to  sell  the  com  at  a  low  price.  Lord  Kenyon  held  that 
this  was  a  loss  by  pirates  («). 

Under  the  risk  of  pirates  and  rovers,  the  underwriters  are, 
it  seems,  liable  for  a  mutinous  seizure  and  carrying  away  of 
the  ship  by  the  crew  (<?). 


expenses  occasioned  by  detention  or 
delay  are  damages  suffered  by  the 
shipowner,  bat  not  by  the  ship. 

(t)  Beneoke,  Pr.  of  Lidem.  462; 
Pothier,  Des  Oharte-Parties.  No.  86, 
cited  1  Emerigon,  529. 

(k)  Art.  403,  s.  4. 


(I)  Art.  400,  s.  6. 

(m)  2  Boll.  Abr.  248,  pi.  10; 
Gomberbatoh,  56,  cited  1  Park,  Ins. 
137  ;  3  Kent,  Ck>m.  302,  n. 

(n)  Nesbitt  v.  Lushington  (1702), 
4  T.  R.  783. 

(o)  Brown  v.  Smith  (1813),  1  Bow, 
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Where  certain  oooKe  emigrants  on  a  voyage  from  Canton  Sect.  886. 
to  Callao  piratically  and  feloniously  murdered  the  captain  and 
part  of  the  crew,  and  forcibly  carried  away  the  ship  and  the 
rest  of  the  crew,  it  was  held  that  this  was  an  act  of  piracy, 
or,  at  all  events,  an  act,  ejmdem  generis,  covered  by  the 
policy  (;?). 

837.  Secondly,  of  thieves.  Thievee. 

The  theft  that  is  insured  against  by  name  in  the  policy  Distmotion 
has  been  considered  to  mean  that  which  is  accompanied  by  simple  theft 
violence  (latrocinium),  and  not  simple  theft  (furtum) ;  it  being        ^     ^' 
an  old  and  elementary  rule  of  the  law  of  insurance  that 
furtum  non  est  casus  fortuituSy  is  not  one  of  the  fortuitous 
events  against  which  the  owner  may  seek  indemnity  by 
insurance,  but  one  which  the  law  presumes  the  master  might 
have  prevented  by  the  exercise  of  due  vigilance,  and  the  loss 
arising  from  which  he  consequently  ought  to  bear  {q). 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 


349.  In  Dixon  v,  Reid  (1822),  6 
B.  &  Aid.  597,  auch  loss  was  laid  as 
loss  bj  barratij,  which  seems  the 
true  mode  of  alleging  it. 

(p)  Naylor  r.  Pahner  (1863),  8 
Ex.  B.  739  ;  affirmed  in  error  (1854), 
10  Ex.  R.  382 ;  22  L.  J.  Ex.  329  ; 
23  L.  J.  Ex.  323.  See  Eleinwort  v, 
Sheppard  (1859),  28  L.  J.  Q.  B.  147 ; 
1  E.  &  E.  447,  where  similar  facts 
were  held  to  be  within  a  warranty — 
free  from  capture  and  seizure. 

{q)  See  aU  the  learning  on  this 
subject  coUeoted  and  lucidly  arranged 
by  Emerigon,  c.  xii.  s.  29,  "Vol  des 
eflets  assures,"  vol.  i.  p.  524.  This 
passage,  and  that  which  follows,  is 
retained  in  substance  from  the  2nd 
edition  of  this  work  (pp.  841,  842). 
It  may  be  doubted,  however,  whether, 
inasmuch  aa  English  law  recognizes 
no  contract  by  the  assured  that  he 


or  his  servants  wiU  not  be  negligent, 
it  would  not  be  held  that  furtum  as 
well  as  latroeinium  are  covered  by 
an  insurance  ag^ainst  thieves.  Of. 
Trinder  &  Co.  v,  Thames  &  Mersey 
Co.,  [1898]  2  Q.  B.  114.  The 
matter  was  considered,  and  the 
American  authorities  referred  to  by 
the  Court  of  Appeal  in  Steinman  v. 
Angier  Line,  [1891]  1  Q.  B.  619, 
where  it  was  dedded  that  an  excep- 
tion against  thieves  in  a  bill  of  lading 
did  not  relieve  the  shipowner  from  lia- 
bility for  thefts  committed  by  persons 
in  the  service  of  the  ship.  But  this 
decision  seems  to  be  based,  partly  at 
least,  upon  the  doctrine  that  words 
creating  an  exemption  from  liability 
must  be  construed  against  the  ship- 
owner, and  it  does  not  necessarily 
follow  that  in  a  marine  policy  the 
oonstmction  would  be  the  same. 
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In  the  United 
States. 


Sect.  837.  thieves  under  the  policy,  the  maxim  being,  that  latrocinium 
fatale  damnum  seu  casus  fortuitus  est  (r). 

It  has,  however,  been  decided  by  Chancellor  Walworth, 
in  the  State  of  New  York,  that,  under  the  general  word 
"  thieves,"  in  the  common  form  of  policy,  the  assured  on  ship 
or  goods  may  recover  even  for  a  simple  theft  committed  on 
the  voyage  by  peraons  belonging  to  the  ship  («).  Chancellor 
Kent,  however,  in  a  note,  rich  with  his  usual  variety  of 
learning  and  pregnant  accuracy  of  expression,  shows  that  this 
doctrine  not  only  overrules  all  the  old  authorities  and  text- 
books, but  is  of  very  questionable  policy  when  applied  to  the 
owner  of  the  ship  {i). 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
word  "  thieves,"  some  American  policies,  instead  of  "  pirates, 
rovers,  and  thieves,"  contain  the  words  "  pirates  and  assailing 
thieves." 

If  shipwrecked  goods  are  plundered  by  vn:eckers  on  shore, 
this  was  held  by  Emerigon  and  Pothier,  and  has  been  decided 
in  this  coimtry,  to  be  a  loss  for  which  the  assured  on  goods 
may  recover  imder  a  count  for  loss  by  perils  of  the  sea  (w). 

838.  "  Barratry  of  master  and  mariners  "  being  one  of  the 
perils  insured  against  in  our  common  printed  forms  of  policy, 
the  first  question  is  as  to  the  meaning  attached  to  the  word 
"  barratry"  in  English  law.  Guided  by  the  etymology  of  the 
word,  which  seems  idtimately  to  have  been  derived  from  the 


Plunder  by 
wreokers. 


Loss  by 
barratry. 

Meanings  of 
**barrHtnr"  in 
Engli^  law. 


(r)  Rooons,  No.  43,  cited  by  Eme- 
rigon, c.  xii.  8.  29.  So  held  in 
English  law,  Harford  v.  Maynard 
(1785),  before  Lord  Mansfield,  cited 
1  Park,  Ins.  36. 

(«)  Atlantic  Ins.  Co.  r.  Storrow 
(1835),  6  Paige,  293;  affirmed  in 
Bryan  r.  American  Ins.  Co.,  ibid.  p. 
842,  in  the  Superior  Court,  and  also 
(in  error)  in  the  Supreme  Court  of 
New  York.  Kent,  Com.  vol.  ill.  p. 
303,  n.  (a). 

(0  3  Kent,  Com.  303,  n.  (a).  The 
learned  editor,  however,  of  the  12th 


edition  of  Kent's  Commentaries 
(1873)  seems  to  accept  the  decisions 
in  Storrow*s  and  Bryan's  cases  as 
establishing  the  American  law  on 
this  point.  Parsons,  toI.  i.  p.  564 
(ed.  1868),  agrees  that  the  weight  of 
American  authority  would  make  the 
insurers  liable  for  loss  by  simple  lar- 
ceny without  yiolence,  and  Phillips, 
s.  1106,  takes  the  same  view. 

(u)  1  Emerigon,  c.  xii.  s.  29,  citing 
Pothier,  d' Assurance,  No.  55 ;  Bon- 
drett  i;.  Hentigg  (1816),  Holt,  N,  f. 
149. 
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Catalan  barat  (ar),  and  proximately  from  the  Italian  barra-  Sect.  888. 
tria  (y),  in  both  of  which  languages  it  conveyed  the  notion  of 
fraud  or  trick,  our  Judges  for  a  long  time  seem  to  have  con- 
sidered that  fraud,  or  criminal  knavery,  on  the  part  of  the 
master  as  against  the  owners,  vntii  a  view  to  benefit  himself 
at  their  expense,  was  an  essential  ingredient  in  barratry  as 
insured  against  in  English  policies  {z). 

Lord  Ellenborough,  however,  in  an  elaborate  decision, 
reviewing  all  the  preceding  authorities,  established  the  position 
that  trick  or  knavery  in  the  sense  of  an  imposition  practised 
upon  the  owners  by  the  master,  with  a  view  to  promote  his 
own  benefit  at  their  expense,  was  not  essential  to  constitute 
barratry  in  our  law;  but  that  any  vnlful  act  of»  known 
criminality  or  gross  malversation,  even  though  not  intended 
for  the  owners'  prejudice,  nay,  even  though  intended  for  their 
benefit,  would  yet,  if  in  fact  it  operated  to  their  prejudice, 
by  causing  the  loss  or  seizure  of  the  ship,  be  barratry  in  the 
master  (a). 

His  Lordship,  in  the  case  now  referred  to,  after  stating  that 
"  a  fraudulent  breach  of  duty  by  the  master  in  respect  of  his 
owners,  or  in  other  words  a  breach  of  duty  in  respect  of  his 
owners  with  a  criminal  intention  or  ex  maleficioj  is  barratry," 
lays  it  down  that  it  is  equally  so  "  whether  the  act  of  the 


(x)    1    Emerigon,    o.    xii.    8.    3,  against  the  owner  bj  the  master  and 

p.  865.  mariners."   Nuttf.  Bourdieu  (1786), 

(y)  Per  Lord  Mansfield  in  VaUejo  1  T.  R.  330.     "  Whatever  is  by  the 

V.  Wheeler  (1774),  Cowp.  164.  ^^^^  *  ""^^^^  *  ^'*^^»  *  cozening, 

or  a  trick  is  barratry."    Yallejo  v, 

(«)  Thus,  in  the  earliest  English  Wheeler  (1774),  Ck)wp.  164.  **  Bar- 
case  on  the  subject  (Knight  v.  Cam-  ratry,**  says  Aston,  J.,  in  the  case 
bridge  (1724),  1  Str.  681  (cited  8  last  cited,  **  comprehends  every 
East,  135),  the  Court  considered  speciesof  fraud,  knavery,  or  criminal 
fraud  to  be  the  substantial  matter  conduct  in  the  master,  by  which  the 
constituting  barratry.  So,  Lee,  C.  J.,  owners  or  freighters  are  injured." 
said :  *'  To  make  barratry  it  must  Ibid.  165.  See  also  the  dicta  of 
be  something  of  a  criminal  nature."  Willes,  J.,  in  Lockyer  v.  Offley  (1786), 
Stamma  v.    Brown    (1743),   2    Str.  1  T.  B.  252. 

1173.    "Barratry,"  said  Lord  Mans-  (a)  Earle  r.  Rowcroft    (1806),  a 

field,  **must  partake  of  something  East,  126;  Heyman  v.  Parish  (1809), 

criminal,  and  moat  be  committed  2  Camp.  149. 
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Definition  of 
barratry. 


Proof  of  in- 
tent to  injure 
or  defraud 
owners. 


Sect.  S88.  master  be  induced  by  motives  of  advantage  to  himself,  malice 
to  the  owners,  or  a  disregard  to  those  laws  which  it  wa^  his 
duty  to  obey,  and  which  (or  it  would  not  be  barratry)  his 
owners  relied  upon  his  observing." 

839.  Barratry,  then,  in  English  law  may  be  said  to  com- 
prehend not  only  every  species  of  fraud  and  knavery 
covinously  committed  by  the  master  with  the  intention  of 
benefiting  himself  at  the  expense  of  his  owners,  but  every 
wilful  act  on  his  part  of  known  illegality,  gross  malversation, 
or  criminal  negligence,  by  whatever  motive  induced,  whereby 
the  owners  or  the  charterers  of  the  ship  (in  cases  where  the 
latter  are  considered  owners  pro  tmipore)  are,  in  fact,  damni- 
fied (6)/ 

With  regard,  indeed,  to  the  proof  of  criminal  intent  neces- 
sary to  constitute  barratry  there  is  an  obvious  distinction, 
arising  from  the  different  nature  of  the  acts  relied  upon  as 
barratrous. 

Where  the  act  of  alleged  barratry,  as  in  the  case  of  illegal 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to 
let  her  drift  on  the  rocks,  is  in  itself  manifestly  imlawful  or 
criminally  negligent,  no  proof  need  be  given,  in  order  to  show 
the  act  barratrous,  of  the  master's  having  acted  with  a  fraudu- 
lent intent  to  injure  his  owners ;  nay,  even  if  it  can  be  shown, 
as  in  the  case  of  trading  with  the  enemy,  that  it  was  done 
with  a  view  to  the  owners'  benefit,  yet,  if  it  was  against,  or 
not  in  consequence  of,  his  instructions,  it  will  still  be  barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not  thus,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on  the 
part  of  the  master,  either  secretly  to  benefit  himself  or  to 
injure  his  owners  before  such  act  can  be  adjudged  barra- 
trous (c). 


(b)  The  tersest  and  (perhaps)  best 
definition  of  barratry  is  that  g^ven 
by  Lord  Hardwicke  in  Lewen  r. 
Swasso  (Postlethwaite's  Diet.  147, 
tit.  Assurance),  yiz.,  that  it  is  <'an 


act  of  wrong  done  by  the  master 
against  the  ship  and  goods." 

[e)  See  the  concluding  observations 
of  Lord  EUenborough  in  Earle  9. 
BowoEoft  (1806),  8  East,  139. 
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840.  It  must  also  be  oaxefullj  borne  in  mind  that,  in  the    Sect.  840. 
absence  of  fraud,  nothing  but  acts  of  known  eriminalitj,  gross  Losses  arising 
malversation,  or  the  like  (a?)  can  amount  to  barratry;  loss  ranTOornS-' 
arising  from  the  ignorance  or  incompetence  of  the  captain,  ^^^^q^. 
from  a  mistake  as  to  the  meaning  of  his  instructions,  or  mis-  ever  gross,  are 
apprehension  of  the  best  mode  of  carrying  them  into  effect,  barratry,  nn- 
can  never  amount  to  barratry.     The  master,  in  fact,  before  he  againstlbis 
can  be  proved  to  have  acted  barratrously,  must  be  shown  to  ^^^  i^fi^" 
have  acted  against  his  better  judgment ;  if  he  merely  acted 
up  to  the  best  of  his  judgment,  however  bad,  this  is  not 
barratry  (e). 

Thus,  where  the  captain  of  a  sea-damaged  ship  before 
survey  broke  up  her  ceiling  and  end-bows  with  crow-bars  and 
thereby  injured  her,  but  no  proof  was  given  of  his  having 
been  actuated  by  any  criminal  intent  in  so  doing,  Lord  Ellen- 
borough  said :  "  To  constitute  barratry,  which  is  a  crime,  the 
captain  must  be  proved  to  have  acted  against  his  better 
judgment ;  as  the  case  stands,  there  is  a  whole  ocean  between 
you  and  barratry ''(/). 

Another  principle,  clearly  flowing  from  the  true  notion  of  No  act  can  be 
barratry  as  a  criminal  act  committed  by  the  master  against  thT^ster  to 
the  interest  of  the  owners  (whether  fraudulently  or  not),  is  ^l^i'^^t^^® 

^  ^  •'  ''        owners  are 

that  no  act  can  be  barratrous  to  which  the  owners  can  in  any  consenting 
way  be  shown  to  have  been  consenting  parties ;  for  no  man 
can  take  advantage  of  his  own  wrong  (g). 

84L  Having  thus  indicated  the  leading  principles  by  which  Oases  of  loss 
to  determine  whether  a  loss  is  barratrous  or  not,  we  will    ^ 


{d)  Amould  (2nd ed.  p.  846)  added,  Todd  v.  Ritchie  (1816),  1  Stark.  240. 

«  negligence  so  g^ross  as  to  be  clearly  (^)  See  Stamma  v.  Brown  (1743), 

frandnlent  and  criminal,''  but  <*in  2  Str.  1173  ;  Pipon  v.  Cope  (1808),  1 

the  absence  of  fraud,"  it  is  not  quite  Gamp.  434.    Yet  by  a  part-owner, 

clear  what  he  meant.  acting  as  master,  against  his  inno- 

(e)  Phyn  v.  Royal  Exch.  Ass.  Co.  cent  co-owner,  barratry  is  possible. 

(1798),  7  T.  R.  505  ;  Todd  v.  Ritchie  Jones  v.  Nicholson  (1854),  10  Ezoh. 

(1816),  1  Stark.  240 ;  Bottomley  v.  28 ;    SmaU  v.  U.   K.  Marine  Ins. 

BoviU  (1826),  6  B.  &  Cr.  212.  Assoc.,    [1897]    2    Q.    B.    42,   311 

(/)   Per  Lord  EUenboroogh  in  (C.  A.). 
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Sect.  841. 


Sailing  out  of 
port  without 
paying  port 
duet},  or  in 
breach  of  an 
embargo. 


Wilful  breach 
of  blockade. 


Resistance 
to  right  of 
search,  or 
attempt  at 
rescue. 


proceed  to  examine  what  has  been  held  in  practice  to  amount 
to  barratry. 

In  the  earliest  case  it  was  decided  that  sailing  out  of  port 
without  paying  port  dues,  whereby  the  ship  and  goods  were 
subjected  to  forfeiture,  was  barratry  (h)  ;  so  sailing  out  of 
port  without  leave  in  breach  of  an  embargo,  in  consequence  of 
which  the  owners  afterwards  sustained  a  loss  in  respect  of 
seamen's  wages  and  provisions,  by  the  detention  of  the  ship, 
was  ruled  by  Buller,  J.,  and  not  denied  by  the  full  Court,  to 
be  barratry  (i). 

So  the  wilful  and  intentional  breach  of  a  blockade  by  the 
master's  sailing  towards,  into,  or  out  of  a  blockaded  port, 
without  the  knowledge  or  consent  of  the  owners,  though  it 
maybe  with  a  view  to  their  benefit,  is  barratry  (A;).  But 
this  cannot  be  maintained  where  the  evidence  is  quite  con- 
sistent with  the  supposition  that  the  captain  acted  either 
ignorantly  or  in  obedience  to  orders  from  his  owners  (/). 

In  fact,  breach  of  blockade  is  only  barratry  in  the  master 
when  committed  by  him  wilfully  and  knowingly,  and  with- 
out the  consent,  though  possibly  with  a  view  to  the  interest, 
of  his  owners.  If  committed  through  ignorance  on  his  part, 
or  by  his  owners'  directions,  it  is  no  barratry. 

842.  It  has  been  held  in  the  United  States,  and  apparently 
on  good  grounds,  that  the  loss  of  a  neutral  vessel  consequent 
either  upon  a  wilful  resistance  to  the  right  of  search,  or  an 
attempt  to  rescue  her  when  rightfully  detained  and  sent 
in  for  examination  by  a  belligerent  cruiser,  is  a  loss  by 
barratry  (w). 


(A)  Knight  i\  Cambridge  (1724), 
as  cited  bj  Lee,  C.  J.,  in  Stamma  v. 
Brown  (1743),  2  Str.  1174,  and  by 
Lord  EUenborough  in  Earle  v.  Sow- 
croft  (1806),  8  East,  136,  136. 

(t)  Robertson  v.  Ewer  (1786),  1 
T.  R.  127,  cited  by  Lord  Ellen- 
borough  in  Earle  v.  Rowcroft  (1806), 
8  East,  139. 

(k)   Qoldaehmidt     r.     Whitmoie 


(1811),  3  Taunt.  608. 

(/)  Everth  v,  Hannam  (1816),  6 
Taunt.  376 ;  2  Marah.  72,  S,  C.  The 
American  authorities  are  collected 
by  Phillips  (ss.  1067,  1068).  They 
do  not  appear  quite  consistent,  either 
with  one  another  or  our  own  law. 

(w)  Dederer  v.  Delaware  Ins.  Co. 
(i807),  2  Wash.  C.  C.  R.  61 ;  Wil- 
cooks  V,  Union  Ins.  Co.  (1809),  2 
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Illegal  trading,  in  oonsequence  of  which  the  vessel  is  seized    Sect.  842. 
and  condemned,  if  knowingly  carried  on  by  the  captain  with-  Illegal 
out  the  directions,  though  principally  with  the  view  to  the  o^t  inftroo- " 
benefit,  of  his  owners,  is  an  act  of  barratry.  ^^^  ^^ 

In  1804,  while  England  was  at  war  with  Holland,  an 
English  ship  was  insured  for  a  slaving  voyage  from  Liver- 
pool to  the  African  coast,  there  to  stay  and  trade,  and  pro- 
ceed thence  to  a  port  of  sale  in  the  West  Indies.  The  captain, 
being  on  the  African  coast,  and  not  finding  a  good  market  in 
the  British  settlements  there,  put  into  D'Elmina,  a  Dutch 
fort  on  that  coast,  where  he  knew  it  was  illegal  for  him  to 
enter,  and  there  exchanged  his  cargo  for  slaves.  He  had  no 
instructions  from  his  owners  to  go  in  there,  but  his  object  in 
BO  doing  was  to  complete  his  cargo  as  cheaply  and  expedi- 
tiously as  he  could.  In  consequence  of  this  act  his  vessel 
was  seized  by  a  British  cruiser  and  condemned. 

Lord  EUenborough,  upon  the  principles  already  stated,  held 
this  to  be  a  loss  by  barratry  (w). 

If  a  master  with  knowledge  of  the  Kidnapping  Act  (35  &  36 
Yict.  c.  19),  prohibiting  the  carrying  of  Polynesian  labourers 
in  ships  without  a  licence,  ship  such  labourers  without  a  licence 
and  without  the  consent  of  his  owners,  and  thereby  occasion 
the  seizure  and  condemnation  of  the  vessel,  this  is  barratry  (o). 

843.  Upon  the  same  principle,  it  is  barratry  in  the  captain  Cruising, 
of  a  merchant  ship  to  cruise  contrary  to  the  intentions  and 
instructions  of  his  owners. 

The  owners  of  a  ship  chartered  for  a  voyage  from  liver- 
pool  to  the  West  Indies  and  ba(i  furnished  her  with  letters 
of  marque  for  the  homeward  voyage,  merely  for  the  purpose 


BinDey'fl   R.    679,    cited    PhiUips,  loss    bj    barratiy,   as  significantly 

8.  1068.    A  recognition  of  the  prin-  remarked  by  Lawrence,  J.,  p.  235. 

ciple  contained   in   these   cases   is  ,     ^ 

attributed  to  BuUer,  J.,  in  Saloucci  _  W  ^^«  ""'  ^^^^^  (1806),   8 

V.  Johnson  (1799),  2  Park,  Ins.  768,  ^^^  ^'^^' 

cited  8  East,  129 ;  and  see  Garrels  (o)  Australasian  Ins.  Co.  v.  Jack* 

V.  Kensington  (1799),  8  T.  R.  230,  son,  coram  P.  C.  (1876),  33  L.  T. 

where  no  count  was  inserted  for  N.  S.  286. 
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Sect.  848.  of  inducing  seamen  to  ship,  and  without  any  intention  that 
the  vessel  should  in  fact  cruise ;  and  accordingly  the  clear- 
ances requisite  by  statute  to  authorize  the  ship  to  cruise  were 
not  taken  out.  Their  instructions  to  the  captain  were  to  pro- 
ceed from  the  West  Indies  to  Liverpool  with  all  expedition, 
no  mention  being  made  of  the  letters  of  marque.  The  captain, 
however,  after  getting  out  to  sea,  with  the  consent  of  the 
major  part  of  the  crew,  commenced  cruising,  and,  having 
plimdered  one  American  vessel,  after  some  days  took  another, 
which  he  carried  into  Bermuda,  where  his  own  vessel  was 
driven  ashore  in  a  storm  and  the  cargo  lost. 

The  Court  held  that  this  cruising,  though  possibly  done 
with  a  view  to  benefit  the  owners,  yet,  being  in  fact  a  breach 
of  his  duty  to  them  and  resulting  to  their  prejudice,  was  an 
act  of  barratry  {p ). 

Smuggling.  844.  Smuggling  in  fraud  of  and  without  the  consent  of  the 
owners  is  barratry,  and  they  may  recover,  even  though  the 
ship  is  only  insured  by  the  policy  "  on  any  lawful  trade  "  ; 
for  these  words,  "  lawful  trade,"  mean  the  trade  in  which  the 
ship  is  employed  by  her  owners,  and  not  any  unlawful 
commerce  in  which  the  captain  may  barratrously  engage 
without  their  concurrence  (q).  But  although  the  owner  may 
not  have  directly  connived  at  the  smuggling,  yet  if,  by  his 
gross  negligence,  acts  of  smuggling  have  been  repeatedly 
committed  by  the  mariners  after  warning  and  within  a  very 
short  interval,  he  shall  not  recover  for  the  loss  occasioned  by 
these  their  barratrous  acts.  Thus,  where  a  ship  had  three 
times  been  seized  after  three  successive  trips  for  three  distinct 
acts  of  smuggling  by  the  crew,  the  owner  was  not  allowed  to 
recover  the  third  time  (r). 

{p)  Moss  V,  Byrom  (1796),  6  T.  R.  was  his  duty  to  have  prevented  these 

379.  repeated  acts  of  smuggling  by  the 

(q)  Havelook  v.  Hanoill  (1789},  3  crew.    By  his  neglecting  B9  to  do, 

T.  R.  277.  and  allowing  the  risk  to  be  mon- 

(r)  Pipon  V.  Cope  (1808),  1  Gamp.  strously  enhanced,  the  underwriters 

434.      Lord  EUenborough    said:—  are  discharged."     The  passage  in 

**  This  is  a  dear  case  d  erassa  negli'  the  text  is  retained  from  the  2nd  edi- 

gmtia  on  the  part  of  the  assured.    It  tion,  p.  849,  but  it  is  doubtful  whether 
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If  the  ship   is  violently  carried   out  of  her  course  and    Sect.  844. 
fraudidently  run  away  with  by  the  captain  and  crew,  this  is  MutiDously 
a  dear  case  of  barratry  from  the  moment  the  ship  is  so  ^l^out  of  ^ 
carried  out  of  her  course  («).     So  is  purposely  running  the  ^^er  course, 

^  \  »^     r        J  o  or  purposelj 

ship  on  shore  without  justifying  necessity  (^),  or  fraudulently  running  her 
procuring  the  ship  to  be  condemned  and  sold.  In  this  latter 
instance  the  act  of  barratry  (as  a  "  cause  of  action  "  under  the 
Statute  of  Limitations)  dates,  not  from  the  period  at  which 
the  master  abandoned  the  voyage,  or  even  from  the  con- 
demnation of  the  ship,  but  from  the  completion  of  the 
transaction  by  her  delivery  and  sale  (m)  . 

846.  In  the  instances  just  mentioned  the  acts  of  the  captain  Misconduct  of 
were  manifestiy  criminal  and  fraudulent,  and  to  the  prejudice  thoiw^^t 
of  the  owners :  but  even  in  the  absence  of  such  fraud,  mis-  ^»i™«it, 

'  ^  ^  '  may  be 

conduct  amounting  to  gross  malversation  by  the  master  in  his  barratroufl. 
office,  if  it  be  to  the  prejudice  of  his  owners,  may  amount  to 
barratry. 

Thus,  where  the  pilot  swore  that  the  captain,  who  had 
before  refused  to  sail  when  the  wind  was  fair,  persisted  in 
doing  so  contrary  to  his  directions  when  it  was  unfavourable, 
and,  still  disregarding  the  pilot's  instructions,  cut  the  cable, 
so  that  the  ship  drifted  on  the  rocks ;  Lord  EUenborough 
held  that  this,  if  true,  would  amount  to  barratry  {x). 

There  are  cases  in  which  to  do  nothing  may  be  as  criminal  Konfeasance 

and  mischievous  as  any  positive  acts.     In  such  cases  there  J^me  cases 

seems  little  doubt  that  the  wilful  nonfeasance  of  the  master,  fn^o'*'**  to 
,  barratry. 

if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

Thus,  if  a  master  sees  another  in  the  act  of  scuttling  or 
firing  the  ship,  and  will  not  rise  from  his  berth  to  prevent  it, 

proof  of  mere  negligence,  or  of  any-  (1822),  6  B.  &  Aid.  697  ;  1  D.  &  Ryl. 

thing  short  of  dolus,  would  now  be  207. 

held  to  afford  the  underwriters  any  (^)  Scares  r.  Thornton  (1817),  7 

defence.    See  Trinder,  Anderson  &  Taunt.  627  ;  1  Moore,  373,  8,  C, 

Go.  9.  Thames  &  Mersey  Co.,  [18981 

2  Q.  B.  114.  M  Hibbert  r.  Martin    (1808),   1 

(«)  Falkner  v,  Ritchie  (1814),   2      ^^^'  ^^®- 
M.    ft    8.   290;    Brown    v.    Smith  (x)  Heyman  v.  Parish   (1809),   2 

(1813),  1  Dow,  349 ;  Dixon  9,  Beid      Oamp.  149. 


Digitized  by 


Google 


958 


LOSSES  BY  THE  PERILS  INSURED  AGAIKCT.      [PART  IH. 


Bw^,M5.  he  iSfprimd/aciej  chargeable  with  barratry ;  for,  though  a  mere 
nonfeasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of  infi- 
delity to  his  owners  (j/). 

But,  short  of  this  criminal  degree  of  negligence,  no  loss 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness of  the  master  can  constitute  an  act  of  barratry.  Thus, 
"  unless  accompanied  with  fraud  or  crime,  no  case  of  devia- 
tion will  fall  within  the  true  definition  of  barratry  "  (s). 

Bat  deriation       846.  A  captain,  whose  instructions  were  to  proceed  imme- 
igrnoranoe,       diately  from  London  to  Jamaica,  having  been  carried  by 
^Sad,  is  not    ^^urrents  out  of  his  reckoning  to  a  point  between  ihe  Ghrand 
**"'**^-         Canary  and  Teneriffe,  whence  his  direct  course  to  Jaoiaica 
was  i^uth-west,  instead  of  taking  it,  bore  up  north-west  to 
Santa  Cruz,  which  was  then  in  sight,  where  his  ship  was  laid 
under  embargo  and  condemned  as  prize.     The  jury  having 
found  that  this  deviation  was  not  fraudulent,  the  Court  held 
it  not  barratrous.     Lawrence,  J.,  said  '^  that  he  knew  of  no 
case  in  which  it  is  said  that  the  act  of  the  captain  is  barra- 
trous merely  because  it  is  against  the  interest  of  the  owners ; 
it  must  be  done  with  a  criminal  intent ;  the  jury  here,  having 
negatived  fraud,  had  negatived  criminality,  therefore  this  was 
not  a  barratrous  deviation  "  (a). 
Mistflkeasto       The  captain  of  a  convict  ship  sailed  from  London  for 
sailing  in-       Sydney,  with  orders,  after  discharging  his  convicts  there,  to 
not"bam»t^.    Proceed  thence  for  South  America,  taking  New  Zealand  on 
his  way ;  some  time  after  he  had  arrived  in  Sydney,  and 
after  he  had  made  all  his  arrangements  for  sailing  thence  to 
New  Zealand,  he  received  fresh  instructions  from  his  owners, 
directing  him  to  proceed  at  once  from  Sydney  to  the  East 
Indies;    under  these  circumstances    the    captain    resolved, 
contrary  to  the  letter  of  his  last  instructions,  to  make  his 

(y)  Per  Johnson,  J.,  in  the  Ameri-  {a)  Phjn  v.  Royal  Exoh.  Ass.  Co. 

can  case  of   Patapsco  Ins.  Co.   v.  (1798),  7  T.  R.  606.    N.B.— From 

Ooulter(1830),  3  Peters,  S.  C.  R.  222,  this  case  it  is  ohvions  tiiat  fraud,  in 
cited  1  Phillips,  Ins.  s.  1074.  , .        . ,  , 

(z)  PerLordEllenboronghinEarle  «peaking  of  barratry,  means  ihe  same 

V.  Rowcroft  (1806),  8  East,  130.  t^^fiT  as  criminaUty. 
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voyage  to  New  Zealand  and  back  before  prosecuting  that    Sect.  846. 

from  Sydney  to  the  East  Indies :  he  sailed  accordingly,  and 

the  ship  was  lost  on  her  return  from  New  Zealand.     It  was 

contended  at  the  trial  that  this  was  barratry  in  the  captain ; 

but  Lord  Tenterden  told  the  jury  that  "  barratry  meant  an 

act  of  the  master  in  fraud  of  his  duty  to  his  owners/'  and 

that  a  mere  mistake  or  misapprehension  by  the  captain  as  to 

the  meaning  of  his  sailing  instructions,  or  as  to  the  best 

means  of  carrying  them  into  effect,  could  not  amount  to 

barratry  (6). 

847.  Where,  on  the  other  hand,  the  captain  deviates  from  AHur,  where 
the  proper  course  of  the  voyage  in  fraud  of  his  duty  to  his  ates  in  fraud 
owners,  and  for  his  own  private  purposes  imknown  to  them,  bis  owners.**^ 
this  is  an  act  of  barratry  from  the  moment  the  ship  is  carried 
out  of  her  course. 

The  captain  of  a  ship  insured  from  London  to  Seville 
sailed  for  Guernsey,  out  of  the  course  of  the  voyage,  t9  take 
in  brandy  and  wine  on  a  smuggling  adventure  of  his  own,  im- 
known to  the  charterer  (who  was  owner  j^ro  hdc  rice),  and  the 
night  after  sailing  sprung  a  leak,  which  compelled  him  to  put 
back  and  ultimately  to  abandon  the  voyage  :  this  was  held  by- 
Lord  Mansfield  to  be  a  clear  cajse  of  barratry  (c). 

Even  dropping  anchor  and  going  ashore  in  a  boat,  to  find 
a  market  for  his  own  private  adventure  of  negroes  on  board, 
was  held  by  Lord  Kenyon  to  be  barratry  in  the  captain,  com- 
mencing from  the  moment  of  his  first  going  out  of  his  course 
for  that  purpose  (rf). 

Unreasonable  delay  generally,  as  we  have  already  seen.  Or  delays, 
discharges  the  underwriter,  as  a  variation  of  the  risk;  but  where 
this  delay  is  employed  by  the  captain  for  the  purpose  of  com- 
mitting an  act  of  barratry  (as  by  an  elaborate  forgery  of  all 
the  ship's  documents,  &c.),  then  the  delay  is  part  of  the 
barratry  for  which  the  imderwriters   are  liable,  and  not  a 

(b)  Bottomley  r.  BotIU  (1826),  5      Cowp.  143 ;  S,  C,  Lofft,  646. 
B.  &  O.  210.  (d)  Bobs  v.  Hunter  (1790),  4  T.  R. 

(e)    Vallejo    v.    Wheeler    (1774),      33. 

VOL.  II.  3  a 
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Sect.  847.  deviation  by  which  they  are  excused  {e).  "  Criminal  delay," 
in  fact,  as  expressed  by  Burrough,  J.,  "  is  a  barratrous 
act''(/). 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorrectness  in  her  manifest  is  not  a  loss  by  barratry,  imless 
clear  proof  be  given  that  the  incorrectness  was  wilful  {ff). 

Barratry  of         848.  If  the  captain  is  compelled  by  the  mutinous  violence 

the  mariners.       ^    -  ,  f  •iip 

of  the  crew  to  deviate  from  his  course,  though  in  the  teeth  of 
express  instructions  to  the  contrary,  this  will  neither  be  such 
a  deviation  as  to  discharge  the  underwriters,  nor  will  it  be 
**  barratry  of  the  master,"  although,  as  it  seems,  it  would  be 
btirratry  of  the  mariners  {h). 

There  have  not  been  many  decisions  as  to  what  will 
amoimt  to  barratry  by  the  mariners ;  but  it  seems  quite  cleai* 
that  when  any  crime  or  fraud  attended  by,  or  producing,  the 
loss  or  destruction  of  the  ship  be  committed  by  the  mariners 
under  such  circumstances  of  violence  or  treachery  that  it 
could  not  have  been  prevented  by  the  prudence  or  vigilance  of 
the  owner  or  of  the  master  or  his  agent,  this  will  be  a  loss  by 
barratry  of  the  mariners.  On  the  contrary,  if  the  owner  or 
master  might  with  ordinary  force  or  reasonable  vigilance  have 
prevented  it,  this  will  not  be  a  loss  by  barratry  of  the 
mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  repeated  acts  of  smuggling  committed  by  the 
orew(t). 

Where  the  crew  overpower  the  captain  or  constrain  him  to 
consent  to  their  proceedings,  the  same  acts  would  be  barratry 
in  them  as  in  the  master. 

Thus,  where  four  of  the  mariners  conspired  with  some 

(tf)  Rosoow   V,    Corson    (1819),   8  Cowp.  164 ;  by  Lord  Alvanlej  in  the 

Tannt.  684.  case  of  Do  Feise  v.  Stephens  (1800), 

(/)  Ibid,  at  the  Cockpit,  as  cited  Marshall, 

^)  Bradford  r.  Levy  (1826),  Ry.  Ins.  523,  n.  {b);  and,  lastly,  by  Sir 

&  Mood.  331 ;  2  C.  &  P.  137.  James  Mansfield  in  Scott  v,  Thomp- 

(h)  See  the  case  of  Elton  v.  Brog-  son  (1806),  1  B.  &  P.  N.  R.  186,  and 

den  (1747),  as  reported  in  2  Str.  1264,  1  Park,  Lis.  194. 

and  oommented  upon  by  Lord  Mans-  (t)  Pipon  r.  Cope  (1808),  1  Camp, 

field  in  Vallejo  v.  Wheeler  (1774),  434,  ante,  s.  844.    . 
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prisoners  of  war  on   board  and,  having  overpowered  the    Sect.  848. 

master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 

she  was  captured ;  as  it  appeared  that  the  owners  and  master 

had  not  been  guilty  of  any  gross  negligence  in  failing  properly 

to  secure  the  prisoners  on  board,  this  was  held  to  be  a  loss  by 

the  barratry  of  the  mariners  (k).    And  the  judgment  was  the 

same  in  a  case  where  only  one  of  the  crew,  conspiring  with 

some  prisoners  of  war  on  board,  forced  the  captain  and  the 

rest  of  the  crew  ashore  and  ran  away  with  the  ship  (/). 

The  rule,  in  fact,  is  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  imderwriters  are 
liable  as  for  barratry  by  the  mariners. 

849.  We  now  proceed  to  consider  by  and  against  whom  By  and 
barratry  may  be  committed.  bf?^^!^''"' 

As  we  have  already  seen,  it  is  part  of  the  very  definition  of  P<>8»We. 
barratry  that  it  is  an  act  done  by  the  masters  and  mariners  in 
fraud  of  their  duty  to  their  owners — i.e.,  either  the  parties 
who  are  general  owners  of  the  ship,  or  the  freighters,  who, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage. 

No  act,  therefore,  can  be  barratrous  which  is  sanctioned  or 
authorized  by  those  who  are  either  the  absolute  owners  of  the 
ship,  or  her  owners  for  the  voyage.  "  For,"  as  Lord  Mans- 
field says,  '*  nothing  is  so  clear  as  that  no  man  can  complain 
of  an  act  to  which  he  himself  is  a  party  "  (m) .  And  in  another 
place  he  says:  "  Barratry  is  something  contrary  to  the  duty  of 
the  master  and  mariners  in  the  relation  in  which  they  stand 
to  the  owners  of  the  ship.  An  owner  cannot  commit  barratry ; 
he  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry ;  and,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his 
consent"  (n). 

(k)  Toulmin  v,  Anderson  (1808),  (m)  Cowp.  156. 

1   Taunt.  227  ;    Toulmin  v.  Inglia  {n)  Per  Lord  Mansfield  in  Nntt  r. 

(1808),  1  Camp.  420.  Bourdieu  (1786),  1  T.  R.  323.    This 

(/) Hacks p.Thomton (1815), Holt's  refers  to  the  case  of  sole  owners:  a 

N.  P.  30.  part  owner  may  commit  barratry, 

3q2 
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Sect.  850.        850.  Upon  these  principles  it  has  been  decided  in  the  two 

following  cases  that  the  owner  of  the  goods  cannot  recover 

as  for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 

however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Oroerof  Stamma,  the  plaintiff,  shipped   goods  on  board  a  vessel 

recover  as  for  which,  by  the  bill  of  lading,  was  to  sail  with  them  straight 

bamt^in      ^0°^  Falmouth  to  Marseilles,  and  insured  them  for  the  direct 

ac^fi^ctio^  voyage ;  learning  afterwards  that  the  ship  was  to  touch  at 

hy  the  owner   Genoa,  Leghorn,  and  Naples  before  putting  into  Marseilles, 
of  the  ship,  .         .  . 

he  protested  against  it ;  nevertheless,  the  ship,  by  the  owner's 

directions,  did  put  into  these  ports  first,  and  was  blown  up 

by  a  Spanish   ship  on  her  way  back  to   Marseilles.      The 

plaintiflf  claimed  to  recover  for  this  as  a  "  loss  by  barratry ;  " 

but  it  was  held  that  he  could  not  do  so,  as  the  master  in  what 

he  had  done  had  acted  consistently  with  his  duty  to  his 

owners,  and  with  their  privity  (o). 

The  master  of  a  French  ship,  at  the  instigation  and  by  the 

direction  of  his  owner,  who  sailed  on  board,  fraudulently 

signed  false  bills  of  lading,  by  which  he  made  goods  that 

had  been  originally  consigned  to  another  firm  deliverable  to 

the  house  of  which  his  owner  was  a  pai'tner,  and  the  goods 

under  these  false  bills  of  lading  were  delivered  to  his  owner's 

firm  and  never  paid  for.     The  shipper  of  the  goods  sought  to 

recover  their  value  imder  a  count  alleging  a  loss  by  barratry ; 

but  Lord  Mansfield,  on  the  principles  above  laid  down,  held 

that  he  clearly  could  not  do  so  {p). 

Owners  of  851.  Upon  the  same  principle.  Lord  EUenborough  held 

recover  as  that  the  owner  of  a  ship  which  had  been  chartered  for  a 
baiTOtrTin^  voyage  could  not  recover  under  a  count  for  barratry  for  a 
'®^^**^*  loss  occasioned  by  an  illegal  act  of  the  charterer's  agent, 
by  the  char-  which  per  86  would  have  amounted  to  barratry.  Hobbs,  the 
general  owner  of  a  ship,  chartered  her  for  the  voyage  to 

/>o«f,s.  852.  Jones f. Nicholson (1854),  (o)    Stamma  v.  Brown   (1743),   2 

10  Exch.  28  ;  Small  r.  U.  K.  Marine  Str.  1173.    See  the  remarks  of  Lord 

Ins.  Assoc.,  [1897]  2  Q.  B.  42,  311.  EUenborough,  8  East,  185,  136. 
And  in  America,  Phceniz  Ins.  Go.  f.  (p)   Nutt  v,   Bourdieu  (1786),    1 

Moog  (1884),  78  Ala.  284.  T.  R.  323. 
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Woodman,  who  covenanted  to  pay  Hobbs  3,600/.  in  case  of  Sect.  851. 
loss  ;  Woodman  addressed  the  ship  to  Kendal,  whose  orders 
he  desired  the  captain  implicitly  to  obey :  the  captain,  in 
compliance  with  this  direction,  took  in  smuggled  goods  sent 
on  board  by  Kendal,  for  which  the  ship  was  seized  and 
condemned. 

•  Lord  EUenborough  held  that  Hobbs  could  not  recover  as 
for  a  loss  by  barratry,  the  loss  being  by  construction  imput- 
able to  himself. 

"  If  I  give  the  dominion  of  my  ship  to  a  charterer,"  said 
his  Lordship,  "  his  acts  are  my  acts  :  and  in  this  case  Kendal, 
whose  orders  the  master  implicitly  obeyed,  according  to  his 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintiff. 
Therefore  the  loss  arose  from  following  his  own  orders,  and 
there  is  no  pretence  for  imputing  it  to  barratry  "  (^). 

852.  Upon  the   same   principle  it  is  clear  that  barratry  A  master  who 
cannot  be  conmiitted  by  a  master  who  is  himself  owner  of  owner  of  the 
the  vessel.     If,  however,  there  be  any  question  whether  he  is  ^^' 
owner  or  not,  it  lies  upon  the  imderwriters  to  show  that  he  is 
so :  it  is  sufficient  for  the  assured  to  have  made  out  an  act 
primd  facie  barratrous  (r). 

Where  the  captain  was  general  owner  of  the  ship  which  he 
had  bottomried  and  mortgaged,  but  of  which  he  still  had  the 
control  and  navigation.  Lord  Hardwioke  held  that  he  coiild 
not  commit  barratry  so  as  to  give  the  assured  on  goods  a 
claim  against  his  underwriters,  as  for  a  loss  by  barratry  («). 

So,  where  the  master  had  given  his  promissory  note  for  the 
amount  of  the  purchase-money  of  a  vessel,  which  was  indorsed 
by  another  person,  to  whom  the  bill  of  sale  was  made  out,  and 

(q)  Hobbs  v,   HaTinaTn   (1811),   3  both  can  be  supported,  must  depend 

Camp.   94.      In  Selw.   N.  P.  976,  on  the  terms  of  the  respective  charter- 

9th  ed.  MS.,  a  case  of  Boutflower  r.  parties,  which  are  not  given  in  either. 
Wilmer  is  cited,  in  which  the  point 

decided  was,   that  the  owner  may  W  ^«>  "■  H'mter  (1790),  4  T.  R. 
recover  for  an  act  of  barratry  com- 
mitted by  the  master  with  the  privity  (»J  Lewin  r .  8 wasso  (1742),  Postle- 
of  the  freighter ;  but  the  distinction  thwaite*s  Diet.  art.  Assurance,  p. 
between  these  two  cases,  supposing  147, 
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Sect.  852. 


But  barratry 
may  be  com- 
mitted by  cap- 
tain, though 
supercargo  or 
conaignee  of 
the  goods; 


and  by 
master  who 
is  part  owner. 


When  are 
charterers  to 
be  considered 
owners  in 
relation  to 
barratry  P 


in  whose  name  the  ship  was  registered  as  a  collateral  security, 
it  was  held  in  the  United  States  that  the  master  under  these 
circumstances  was  to  be  considered  as  the  owner  of  the  ship, 
and  therefore  could  not  commit  barratry  (^). 

The  fact  that  the  captain  is  also  supercargo  or  consignee  of 
the  goods  will  not  prevent  the  owner  of  the  ship  or  the  owner 
of  the  goods  from  recovering  for  loss  occasioned  for  his  barra- 
trous acts  done  in  fraud  of  his  duty  as  master  (w) ;  for  they 
are  not  committed  by  the  captain  in  his  character  of  con- 
signee or  supercargo,  but  in  his  character  of  master  of  the 
vessel,  a  character  which  he  cannot  lay  aside  amtil  the  entire 
completion  of  the  risk  {x). 

But  barratry  may  be  committed  by  a  master  who  is  part 
owner.  Hence,  where  the  master,  being  part  owner,  sold  the 
ship  and  cargo,  and  appropriated  the  proceeds  to  his  own 
use,  it  was  held  that  this  was  a  loss  insured  against  by  the 
words  "barratry  of  the  master,"  and,  per  Martin,  B.,  also  by 
the  words  "  all  other  perils,  losses,  and  misfortunes"  (y).  Simi- 
larly it  has  been  held  that  an  act  of  a  master  who  is  part 
owner,  which  would  be  barratrous  as  against  his  co-owners, 
may  be  equally  barratrous  against  the  mortgagee  of  his 
interest  in  the  ship:  for  instance,  where,  as  master,  he  occupies 
a  position  of  trust  in  relation  not  only  to  his  co-owners,  but 
also  to  his  mortgagee  (s). 

853.  Barratry,  as  we  have  seen,  is  an  act  prejudicial  either 
to  the  general  owners  of  the  ship  or  to  the  charterers,  when, 
under  the  terms  of  the  charter-party,  the  latter  acquire  such 
an  interest  in,  or  control  over,  the  ship  as  to  make  them  owners, 
in  relation  to  the  master  and  mariners,  for  the  voyage. 


(t)  Barry  v,  Louisiana  Ins.  Co. 
(1822),  11  Martin,  N.  S.  630,  cited 
1  Phillips,  8.  1083. 

(w)  Earle  v,  Rowcroft  (1806),  8 
East,  126. 

{x)  1  Emerigon,  c.  xi.  s.  3,  p.  370  ; 
and  see  the  American  cases :  Ken- 
drick  V.  Delafield  (1804),  2  Caines, 
67;    Cook  V.  Commercial  Ins.  Co. 


(1814),  11  Johnson,  R.  40,  cited 
1  Phillips,  Ins.  s.  1080.  See  also  4 
Bonlay-Paty,  76. 

(y)  Jones  r.  Nicholson  (1854),  10 
Exch.  28 ;  23  L.  J.  Exoh.  330. 

(z)  Small  r.  U.  K.  Marine  Mntnal 
Ins.  Assoc.,  [1897]  2  Q.  B.  42,  311 

(C.A.). 
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The  question  when  charterers  can  be  considered  owners  in    Sect.  853. 
relation  to  barratry  depends  mainly  upon  the  true  construe-  This  depends 
tion  and  effect  of  the  whole  of  the  charter-party,  and  cannot  struction  of 
be  determined  by  any  general  rules.  Mxty.*'^*^' 

854.  Charter-parties,  as  far  as  relates  to  the  dominion  they 
confer  over  the  ship  upon  the  charterer,  are  of  three  kinds : 

1.  Either  the  contract  is  locatio  operia  vehendarum  mercium 
— a  mere  covenant  to  carry  the  charterer's  goods  in  the 
owner's  ship,  either  at  a  gross  sum  or  so  much  per  ton,  &c. ; 
or,  2.  It  is  locatio  iiavis  et  operarum  inaghtri — a  letting  of  the 
ship  in  a  state  fit  for  the  purposes  of  mercantile  adventure, 
i.e.,  with  the  master  and  mariners  on  board,  as  well  as  all 
other  means  necessary  for  her  navigation ;  or,  3.  (which  is  a 
much  less  frequent  case)  It  is  locatio  navin — an  absolute 
demise  of  the  ship  herself  with  her  furniture  and  apparel, 
leaving  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now,  in  the  first  and  last  of  these  cases  the  question  of  the 
charterer's  ownership,  in  relation  to  the  master  and  mariners, 
presents  no  difficulty.  In  the  first  case  it  is  quite  clear  that 
he  has  no  such  ownership,  the  entire  possession  of  the  vessel 
and  the  management  and  control  of  the  captain  and  crew 
resting  entirely  with  the  general  owner.  In  the  last  case  it 
is  equally  clear  that  the  charterer  is  vested  with  the  absolute 
dominion  of  the  ship  for  the  voyage,  and  stands  in  relation  of 
owner  to  the  captain  and  crew,  whom  he  appoints  and  who 
act  under  his  control. 

866.  It  is  in  the  second  case  that  the  difficulty  has  mainly  Difficulty  in 
arisen.     With  regard  to  this  class  of  charter-parties,  it  may  the  charter- 
be  laid  down  that  wherever,  from  the  whole  tenor  of  the  fewing  of  the 
instrument,  without  paying  any  imdue  regard  ^to  particular  ^^P  ^^^  ^^® 
expressions,  such  as  "demise  and  let,"  &c.,  it  may  fairly  be  the  services  of 
collected  to  have  been  the  intention  of  the  parties  that  the  and  crew, 
charterer  should  have  the  substantial  control  and  exclusive 
use  of  the  ship  for  the  voyage — this  will  constitute  him  owner 
pro  h&c  vice  (at  all  events,  in  relation  to  barratry),  although 
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Sect.  865.  the  master  and  crew  may  be  appointed  and  paid  by  the 
general  owner.  The  possession  or  control  thus  exercised  by 
the  general  owners  over  the  master  and  mariners,  such  as  it 
is,  being,  in  the  words  of  Lord  EUenborough,  "  not  retained 
by  them  in  order  to  restrain  or  interfere  with  the  full  and  free 
use  of  the  ship  which  they  have  let  to  hire  for  a  term,  but  as 
subsidiary  and  subservient  to  such  use  "  {a), 

866.  Without  further  reference  to  the  cases  on  the  general 
question,  we  proceed  to  examine  those  in  which  the  question 
has  been,  whether  the  charterer  is  so  far  constituted  owner  for 
the  voyage  as  that  barratry  may  be  committed  against  him 
by  the  master  and  mariners,  even  with  the  privity  or  instru- 
mentality of  the  general  owner. 
Vallejo  r.  In  the  first  case,  that  of  Vallejo  t\  Wheeler,  Willes,  the 

general  owner  of  a  ship,  had,  through  Brown,  his  captain, 
chartered  her  to  Darwin  for  a  voyage  from  London  to 
Seville  {h).  Darwin  put  her  up  as  a  general  ship,  and  several 
merchants,  amongst  others  the  plaintiff,  sent  goods  by  her, 
for  which  they  were  to  pay  freight  to  Darwin  :  the  terms  of 
the  charter-party  are  not  set  out,  but  it  seems  that  the  master 
and  mariners  were  hired  and  victualled  by  Willes,  the  general 
owner. 

On  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course,  to 
smuggle  wine  and  brandy  on  a  private  adventure  of  his  own  : 
immediately  after  sailing  from  Ghiemsey  the  ship  sprung  a 
leak,  to  repair  which  she  was  obliged  to  put  into  Dartmouth, 

(<?)  Per  Lord  EUenborough  in  The  and  Soares  v.  Th  imton,  which  are 

Trinity   House  r.   Clark    (1815),   4  referred  to   infra,  a  less  rigid  test 

M.  &  S.  288.  See  Maolachlan,  Ship-  is  applied  in  relation  to  policies  of 

ping,     275 ;     Carver    on    Carriage,  insurance. 

8s.   112^-117,  who   points  out  that  {b)  The  names  are  reversed  in  the 

the  test  usually  is,  whose  servants  report  in  Cowper;  but  the  error  is 

are  to  be  in  charge?     This  is  so  corrected  by  Buller,  J.,  who   had 

with  respect  to  liability  under  con-  been  one  of  the  counsel  in  the  cause, 

tracts  of  carriage;  but,  as  appears  in  Nutt  v.  Bourdieu  (1786),  1  T.  B. 

from  the  cases  of  Vallejo  r,  Wheeler  323. 
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and,  in  proceeding  thence  to  the  coast  of  Cornwall,  where,  by    Sect.  866. 
the  policy,  she  had  liberty  to  touch,   she  received  further 
injuries,  by  which  she  was  totally  disabled  from  completing 
her  voyage,  and  the  goods  were  much  damaged. 

Lord  Mansfield  held  that  this  act  of  the  master's,  although 
done  with  the  privity  of  the  general  owner,  yet  being  com- 
mitted without  the  knowledge  of  Darwin,  the  charterer,  who, 
under  the  circumstances,  was  owner  for  the  voyage,  was  an 
act  of  barratry,  for  which  the  assured  on  goods  might 
recover  (c). 

857.  In  the  next  case,  Soares  &  Co.,  of  London,  agreed  Soaree  r. 
by  charter-party  with  Pontes,  the  owner  and  commander  of 
a  Portuguese  brig,  that  the  ship  should  take  on  board,  at 
Pemau,  in  Eussia,  on  account  of  Soares  &  Co.,  100  tons  of 
flax,  to  be  delivered  at  Oporto ;  Soares  &  Co.  to  be  at  liberty, 
if  they  chose,  to  fill  her  up  with  goods,  over  and  above  the 
100  tons,  otherwise  the  captain  might  fill  her  up.  The  ship 
was  not  chartered  at  a  gross  sum  for  the  voyage,  but  freight 
was  payable  at  so  much  per  ton.  The  master  and  crew  were 
hired,  paid,  and  victualled  by  the  owner.  The  ship,  com- 
manded for  the  voyage  by  Gouvea,  a  Portuguese,  was  entirely 
filled  up  at  Pemau  with  as  many  goods  as  she  could  hold  by 
the  agents  of  Soares  &  Co.,  the  charterers.  On  her  voyage 
from  Pemau  to  Oporto  she  was  compelled,  in  consequence  of 
sea-damage,  to  put  into  Dover,  where  Font&,  the  owner,  came 
on  board,  and  took  the  command  of  her,  and  shortly  after- 
ward, Gouvea  assenting,  wilfully  ran  her  ashore,  by  means  of 
which  the  cargo  was  wholly  lost. 

Gibbs,  C.  J.,  held,  that  as  Soares  &  Co.,  the  charterers, 
had  completely  filled  up  the  ship  with  their  own  goods  at 
Pemau,  the  ship  must  thenceforth  have  been  considered  as 
imder  their  complete  control ;  "  they  had  a  right  to  require 
that  she  should  then  proceed  without  the  control  of  any  other 
person,  except  themselves,  to  her  place  of  destination."    At 

{c)  Yallejo  v.  Wheeler  (1774),  Oowp.  143 ;  S,  C,  better  reported  in 
Lofft,  645. 
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Barratry  as 
to  charterers. 


Sect.  857.  the  time  of  the  loss,  accordingly,  they  were  exclusive  owners ; 
and  the  act  which  produced  the  loss  having  been  committed 
without  their  concurrence,  though  with  the  connivance  o£  the 
general  owner,  was,  as  against  them,  barratry  (d). 

This  case,  therefore,  decides  that  whenever  charterers  are 
so  circumstanced  at  the  time  of  loss  as  to  have  a  right  to 
the  complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases  on 
this  subject  appears  to  be  somewhat  different  from  our  own, 
and  the  charterer  there  seems  not  to  be  considered  owner  for 
the  purposes  of  barratry,  except  in  those  comparatively  rare 
cases  where  the  ship  is  absolutely  demised,  and  the  master 
and  mariners  are  hired,  paid  and  victualled  by  him  (e). 


Rule  of  causa 
proxima  less 
striBgently 
applied  to 
oases  of 
barratry. 


868.  Loss  by  barratry  seems  to  form  an  exception  to  the 
geneval  tuIq  oi  causa  proxima  non  reniota  spectatur :  it  is  not 
necessary  (in  fact  it  hardly  ever  is  the  case)  that  the  barra- 
trous act  should  be  the  proximate  cause  of  the  loss ;  if  there 
have  been  barratrous  conduct  on  the  part  of  the  master  and 
mariners,  and  a  loss  subsequently  happens  as  a  remote,  though 
not  as  a  direct,  consequence  of  the  act  of  barratry,  or  if  the 
barratrous  act  have  only  been  a  co-operative  cause  of  loss,  in 
conjunction  with  some  other  peril,  this  is  still  enough  to 
entitle  the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  Wheeler,  that,  even  though  the  sub- 
sequent loss  be  not  in  any  degree  referable  to  the  act  of  bar- 
ratry, still  the  loss  may  be  recovered  as  a  loss  by  barratry  (/) ; 


(rf)  Soares  t\  Thornton  (1817),  7 
Taunt,  627 ;  S,  C,  1  Moore,  373. 

{e)  See  the  American  decbions 
collected  and  commented  upon  by 
1  Phillips,  Ins.  s.  1083.  Parsons, 
however,  chiefly  relies  on  the  English 
cases  cited  above,  and  states  the  law 


to  be  as  laid  down  in  the  text.     1 
Parsons,  Ins.  665 — 575. 

(/)  Whether  the  loss  happened 
in  the  act  of  barratry  (that  is,  during 
the  fraudulent  voyage),  or  after,  it 
is  immaterial.    Cowp.  155. 
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but  it  must  be  remembered  that  the  case  was  one  of  barra-    Sect.  868. 
trous  deviation ;  and  besides,  as  his  Lordship  himself  adds, 
"  there  was  a  great  deal  of  reason  to  say  that  the  loss  sustained 
was  in  consequence  of  the  fraudulent  deviation  ^^  {g). 

The  true  position  seems  to  be,  that  the  loss  ought  to  be 
referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  necessarily  in  the  way 
of  immediate  and  direct  effect  {h). 

859.  Where,  however,  other  perils  have  proximately  caused  Instances 
the  loss,  it  may  be  recovered  amder  a  ooimt  alleging  it  to  be  has  been^  ^" 
by  those  perils,  though  barratry  may  have  been  a  co-operative  c^^^^**^^ 

or  conducing  cause.  other  perils 

,  but  remotely 

Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds  and  by  barratay. 


iff)  Oowp.  166. 

(/i)  This  passage  is  retained  from 
the  2nd  edition  of  this  work  (p.  862), 
and  was  accepted  as  a  correct  state- 
ment of  the  law  by  Field  and  GaTe,. 
JJ.,  and  by  Lord  Coleridge,  and 
Brett  and  Cotton,  L.  JJ.,  in  deliver- 
ing their  judgments  in  the  Queen's 
Bench  Division  and  the  Court  of 
Appeal,  in  the  case  of  Cory  v.  Burr 
(1881),  8  Q.  B.  D.  313,  and9  Q.  B.  D. 
463.  In  the  House  of  Lords,  how- 
ever, Lord  Blackburn  (8  App.  Cas. 
at  p.  398)  took  the  opportunity  of 
expressing  his  opinion  that  there  is 
no  authority  for  such  a  rule  other 
than  that  of  this  text-book,  and  that 
the  instances  here  given  in  support 
of  it  are  all  more  properly  to  be 
explained  as  cases  in  which  the 
Courts  thought  that  the  cause  of 
loss  was  barratry,  and  that  the  con- 
sequence for  which  the  parties  were 
entitled  to  indemnity  was  not  a  re- 
mote consequence.  Lord  Bramwell, 
in  the  same  case  (at  p.  404),  merely 
expressed  a  doubt  on  the  point.  Not- 
withstanding Lord  Blackburn*  s  dis- 
sent, it  is  submitted  that  the  cases 
referred  to  cannot  satisfactorily  be 
explained  if  the  rule  of  cama  proximo 


is  to  be  rigidly  adhered  to.  Thus, 
in  addition  to  the  cases  cited  below, 
in  Earle  v,  Rowcroft  (1806),  8  East, 
126,  it  seems  difficult  to  say  that  the 
loss  was  directly  occasioned  by  the 
misconduct  of  the  master  in  illegally 
trading,  for  there  would  have  been 
no  loss  but  for  the  subsequent  seizure 
and  condemnation  of  the  vessel.  And 
in  Vallejo  r.  Wheeler  {ubi  supra)  ^  it  is 
only  by  a  stretch  of  language  that 
the  loss  can  be  said  to  have  been 
proximately  due  to  the  barratrous 
deviation :  it  was  proximately  caused 
by  perils  of  the  sea.  And  in  Cory 
V.  Burr,  where  the  facts  were  that 
the  ship  was  seized  by  Spanish 
revenue  officers  in  consequence  of 
the  barratrous  act  of  the  captain  in 
smuggling,  Lord  Blackburn  himself 
agrees  that  the  loss  was  not  proxi- 
mately due  to  the  barratry,  but  to 
the  seizure.  Bat  inasmuch  as  on 
very  similar  facts  the  plaintiff  in 
Earle  v.  Rowcroft  recovered  on  a 
count  for  barratry,  it  is  difficult  to 
understand  how  it  can  fairly  be  said 
that  there  is  no  authority  for  the 
proposition  that  the  rule  as  to  proxi- 
mate cause  is  less  stringently  applied 
to  cases  of  this  nature. 
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Sect.  850.  waves,  owmg  to  drifting  on  the  rocks,  in  consequence  of  the 
barratrous  act  of  the  captain  in  cutting  her  cable,  this  might 
be  recovered  either  as  a  loss  by  perils  of  the  seas  or  a  loss  by 
barratry  (/). 

So,  where  a  ship  was  captured  by  the  enemy,  through  a 
barratrous  agreement  between  her  captain  and  the  captain  of 
the  enemy.  Lord  Ellenborough  held,  that  this  might  be  re- 
covered either  as  a  loss  by  capture  or  a  loss  by  barratry  (A). 

Where  goods  were  seized  in  consequence  of  the  captain's 
barratrous  breach  of  blockade,  it  was  held  that  the  foreign 
sentence  by  which  they  were  condemned  as  enemy's  property 
could  not  prevent  the  plaintiff  from  recovering  as  for  a  loss 
"  by  barratry ; "  for,  even  if  the  sentence  were  conclusive  of 
the  fact  of  enemy's  property,  still  it  was  by  the  barratrous 
act  of  the  captain  that  the  goods  had  assumed  that  charac- 
ter (/). 

But  a  foreign  sentence,  stating  the  ship  to  have  been  seized 
for  breach  of  blockade,  is  not  conclusive  evidence  of  barratry ; 
for  the  breach  of  blockade  might  have  been  committed  by  the 
captain  in  ignorance  and  without  intention,  or  in  obedience  to 
his  owner's  orders,  in  which  case  it  would  be  no  barratry  (m). 

The  doubt  expressed  in  this  case,  whether  the  assured  could 
recover  in  respect  of  a  seizure  occasioned  by  a  barratrous 
breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  aflSrmative  by  the  cases  of  Heyman  r. 
Parish  and  Arcangelo  v,  Thompson. 

If,  indeed,  the  loss  be  merely  barratrous,  the  case  would  be 
different ;  thus,  the  assured  could  not  recover  for  loss  caused 
by  a  fraudulent  sale,  or  by  running  away  with  the  ship, 
except  under  a  count  for  barratry  (w). 

(t)   Heyman  v.  Parish  (1809),   2  Taunt.  375 ;  2  ManhaU,  72. 

Gamp.  149.  (m)  Per    Lord    EUenborongh    in 

(k)  Arcangelor.  Thompson  (1811),  Heyman  v.  Parish  (1811),  2  Camp. 

2  Camp.  620.  151.      See    also,  as   to  this  point, 
(/)  Gold8chmidtr.'Whitmore(1811),  Walker  r.  Haitland  (1821),  6  B.  & 

3  Taunt.  508.  Aid.  171 ;  Blyth  v.  Shepherd  (1842), 
(  m)  Everth  r.  Hannam  (1816),  6  9  M.  &  W.  763. 
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860.  At  the  end  of  the  enumeration  by  name   of    the    Sect.  860. 

different  losses  against  which  the  underwriter  undertakes  to  Of  losses 

protect  the  assured,  are  added  the  words  "  and  of  all  other  general 

perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the  ^^^J^,^^ 

hurt,  detriment,  or  damage  of  the  said  sroods  and  merchan-  losses  and 

.  °  ^  miafortimes." 

discs,  and  ship,  &c.,  or  any  part  thereof." 

This  general  and  sweeping  clause,  it  is  now  decided,  covers 
other  cases  of  marine  damage,  of  the  like  kind  with  those 
specially  enumerated  and  occasioned  by  similar  causes. 

Thus,  Lord  Ellenborough  held  in  the  first  case,  in  which  Application  of 
the  effect  of  this  clause  came  before  the  Courts  for  judicial  gm^s  rule, 
determination,  that,  where  one  British  ship  had  fired  upon 
and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 
not  a  loss  by  perils  of  the  seas,  yet  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  coimt  in  tbe 
declaration,  specially  stating  the  cause  of  loss  as  it  really 
occurred  (o). 

So  where  dollars  were  thrown  overboard  by  the  master  at 
the  moment  of  being  captured,  to  prevent  them  falling  into 
the  hands  of  the  enemy,  the  Court  held,  that  though  this 
was  not  a  peril  of  the  seas,  and  probably  not,  strictly  speaking, 
a  loss  by  jettison,  yet  it  clearly  fell  within  the  scope  of 
the  general  clause  (p).  And  where  a  ship,  after  discharging 
her  cargo  in  her  port  of  delivery,  was  put  into  a  graving 
dock  to  repair,  and  there  blown  over  by  the  wind  and  injured, 
as  the  ship  at  the  time  of  the  accident  was  not  water-borne,  nor 
in  the  ordinary  course  of  her  voyage  (q) ;  and  again,  where 
a  ship  was  bilged  and  rendered  incapable  of  pursuing  her 
voyage  by  the  accidental  giving  way  of  her  tackle  and  sup- 
ports, in  the  act  of  being  moved  out  of  a  dock  into  which 
she  had  been  put  for  repairs,  out  of  the  ordinary  course  of 
her  voyage ;  the  losses  thus  occasioned  were  held  to  be 
included  in  the  general  clause  (r). 

(o)  Collen  V,  Butler  (1815),  6  M.  oases  there  cited,  per  Barnes,  J. 
&S.  461.  (q)    PhiUips  v.   Barber   (1821),   5 

(p)  Butler  V.  Wildman  (1820),  3  B.  &  Aid.  101. 
B.  &  Aid.  398.   See,  too,  The  Knight  (r)  Devaux  v.  J' Anson  (1839),  6 

of  St.  Michael,  [1898]  P.  30,  and  Bing.  N.  C.  519.    This  decision  is, 
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Sect.  860.  On  the  same  principle,  where  an  insurance  was  effeoted  on 
goods  "  at  and  from  London  by  land  carriage  to  Harwich, 
and  thence  by  packet  to  Gottenburg : "  it  was  held  on 
demurrer  that  the  loss  of  these  goods  in  the  course  of  their 
land  carriage  from  London  to  Harwich  by  the  fraud  and 
negligence  of  the  servants  of  the  carriers  was  recoverable  as  a 
loss  occasioned  by  a  peril  ejusdem  generic  with  barratry  («). 

The  general  861.  And  in  Davidson  r.  Bumand  (^),  the  facte  being  that 
the  ^fuidem  while  the  steamer  was  loading  in  hai*bour  her  draught  was 
generu  rule,  increased  by  the  weight  of  the  cargo,  so  as  to  bring  the  dis-  . 
charge  pipe  below  the  surface  of  the  water,  which  then  flowed 
down  the  pipe  and  through  some  valves  which  had  negligently 
been  left  open  and  damaged  the  plaintiff's  goods — this  waa 
held  to  be  covered  by  the  general  clause. 

In  West  India  Telegraph  Co.  r.  Home  and  Colonial  Ins. 
Co.  (w)  the  Court  of  Appeal  went  beyond  any  previous  deci- 
sion, by  holding  that  the  wreck  of  a  steamer  caused  by  the 
explosion  of  her  boiler  under  ordinary  pressure  of  steam  in 
moderate  weather  was  within  the  general  words.  The 
reasons,  however,  assigned  were  different,  Lord  Selbome 
apparently  thinking  the  loss  due  to  a  peril  similar  to  a  peril 
of  the  seas,  while  Brett,  L.  J.,  based  his  judgment  on  the 
ground  that  an  explosion  by  steam  was  ejmdem  generis  with 
fire. 

But  in  the  later  case  of  Hamilton  t\  Thames  and  Mersey 
Marine  Ins.  Co.  (;r),  Brett,  L.  J.  (then  Lord  Esher,  M.  R.), 
himself  threw  doubt  upon  this  view,  and  it  was  eventually  dis- 
approved in  the  House  of  Lords.  The  case  raised  the  general 
question  as  to  the  liability  of  underwriters  for  damage  to  ship's 
•  machinery.  The  air  chamber  of  the  donkey-engine  burst, 
owing  to  water  beiug  forced  up  into  it  through  a  valve  beiug 

however,  doubted  by  Lords  Hals-  (t)  (1868),  L.  R.  4  C.  P.  117. 

bury  and  HencheU  in  Thames  k  (u)  (1880),  6  Q.  B.  D.  51. 

Mersey  Co.  r.  Hamilton  (1887),  12  (x)  (1886),  17  Q.  B.  D.  196.  And, 

App.  Cas.  484.  in  the  House  of  Lords,  Thames  k 

{»)  Boehmv.  Combe  (1813),  2  M.  Mersey  Co.  r.  Hamilton  (1887),   12 

k  8.  172.  App.  Cas.  484. 
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dosed  which  ought  to  have  been  left  open,  and,  a  claim  being  Sect.  861. 
made  by  the  shipowner,  it  was  urged  on  his  behalf  that  the 
damage  was  caused  by  a  danger  of  navigation,  and  therefore 
by  a  peril  similar  to  perils  of  the  seas.  The  House  of  Lords, 
however,  while  accepting  the  principle  established  in  CuUen 
V.  Butler,  held  that  it  was  impossible  to  say  that  the  damage 
in  this  case  was  of  a  character  to  which  a  marine  adventure 
is  specially  subject,  and  on  this  ground  disallowed  the 
claim  (y) . 

862.  The  assured,  as  a  general  principle,  may  recover  from  Losses  not 
the  underwriter  in  respect  of  any  Extraordinary  expenditures  but  recover- 
which  he  has  necessarily  incurred  in  consequence  of  any  of  wi^r  neoes- 
the  perils  insured  against ;  and  also  in  respect  of  all  charges  »*^  conse- 
or  contributions  which,  either  by  the  law  of  the  land  or  the  the  perils  in-  * 
general  law  maritime,  are  attached  as  a  direct  legal  conse-  ^^*^^  * 
quence  to  these  perils. 

Thus,  he  is  liable  to  the  assured  in  respect  of  sums  which 
the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 
captured  property,  or  in  repairing  damage  done  to  the  ship  by 
the  perib  insured  against,  &c. 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter. 

863.  With  the  subject  of  salvage,  except  so  far  merely  as  Salvage, 
it  concerns  the  assured  and  the  underwriters,  we  do  not  pro- 
pose to  deal ;  the  whole  doctrine  having  been  discussed  in 
several  well-known  treatises  on  shipping,  to  which  branch  of 

the  law  maritime  its  consideration  more  properly  belongs. 

The  liability  of  the  underwriter  for  salvage  depends  not  Salvage  is 

upon  his  having  engaged  to  indemnify  against  it  by  any  J^J®^^^® 

express  words  in  the  policy,  but  upon  its  being  made  by  the  special  words, 

but  as  a  loss 
(y)  Gf.  especially  the  judgment  of      the  **  Inchmaree''  clause,  which  is 
Lord  Herschell,  which  reviews  all      „^„  .i^^a*.  „«i«««,„ii«  :«„«^^j  : 
the  earUer  authorities.     The  result      ^^^  ^^*'  universally  inserted  in 
of  this  decision  was  the  invention  of      policies  on  steamers.    Gow,  119. 
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Sect.  863. 

arising  from 
perils  insured 
against. 


The  suing  and 
laboming 
daase. 
Aitchison  V. 
Lohre. 


law  of  the  land,  or  the  general  law  maritime,  a  direct  and 
immediate  consequence  of  perils  against  which  he  does 
insure  (s). 

Hence,  in  order  to  recover  salvage  expenses,  the  assured 
need  not,  and  in  fact  ought  not,  to  declare  for  loss  bj  the 
payment  of  salvage  ;  but  he  should  declare  as  for  that  species 
of  loss  which  occasioned  the  payment  of  salvage — as,  for 
loss  by  perils  of  the  sea,  in  case  of  salvage  from  shipwreck ; 
for  loss  by  capture,  when  the  salvage  is.  a  remuneration  to 
re-captors  (a). 

Although  a  salvage  award  is  a  judgment  in  re;w,  the 
imderwriter  is  not  thereby  estopped  from  showing  that  there 
was  in  reality  no  peril  of  the  sea  or  other  occasion  for  salvage 
services  (6). 

864.  In  Aitchison  v,  Lohre  (c),  an  attempt  was  made  to 
recover  in  respect  of  payments  made  to  salvors,  as  made  not 
in  consequence  of  perils  of  the  sea,  but  under  the  suing  and 
labouring  clause,  which  provides  that  "  it  shall  be  lawful  for 
the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour, 
and  travel  for,  in,  and  about  the  defence,  safeguard,  and 
recovery  of  "  the  subject  of  insurance,  "  without  prejudice  to 
this  insurance,  to  the  charges  whereof  we  the  insurers  will 
contribute."  In  a  vast  majority  of  cases  it  is  apparent  that 
it  would  make  no  difference  imder  which  head  such  payments 
were  recoverable,  provided  they  were  in  fact  recoverable ;  but 
the  facts  of  Aitchison  t\  Lohre  were  peculiar.     It  was  an 


(z)  The  words  in  the  text  were 
discussed  in  Nourse  v.  The  Sailing 
Ship,  &c.  Assoc.,  [1896]  2  Q.  B.  16 ; 
1  Com.  Cas.  388,  in  the  Court  of 
Appeal.  There  does,  indeed,  seem 
some  ground  for  the  argument  that 
if  they  are  correct,  life  salvage  and 
damage  payahle  on  account  of  colli- 
sion  should  be  similarly  recoverable  . 
under  a  Lloyd's  policy,  which  they 
are  not.  If,  on  the  other  hand,  they 
are  not  substantially  correct,  it  is 
difficult  to  see  exactly  on  what  prin- 


ciple salvage  is  recoverable  under  a 
Lloyd's  policy,  the  House  of  Lords 
having  refused  to  allow  it  to  be  re- 
covered under  the  suing  and  labour- 
ing clause. 

{a)  Cary  v.  King  (1736),  Ca.  temp. 
Hardwicke,  304 ;  Aitchison  r.  Lohre 
(1879),  4  App.  Cas.  765 ;  Ballantyne 
V,  Mackinnon,  [1896]  2  Q.  B.  455. 

(b)  Ballantyne  v,  Hacldnnon, 
[1896]  2  Q.  B.  456. 

(c)  1  Q.  B.  D.  602 ;  3  Q.  B.  D, 
653  ;  4  App.  Cas.  766. 
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action  on  a  policy  of  insurance  for  1,200/.  on  the  "  Crimea,"  in  Sect.  864. 
the  usual  form,  and  containing  the  clause  above  mentioned. 
It  appeared  that  in  the  course  of  her  voyage  the  vessel  had 
sustained  much  damage  by  sea  perils,  so  that  she  was  become 
leaky  and  water-logged,  helpless,  and  not  navigable,  and  in 
great  danger  of  being  completely  lost ;  in  this  state,  there- 
fore, those  on  board  signalled  the  steamer  "  Texas  "  for  assist- 
ance, which  accordingly  took  her  in  tow  and  brought  her  into 
Queenstown.  In  the  Queen's  Bench  Division  such  was  the 
estimate  of  the  damage  sustained  by  the  ship  that  the  assured, 
who  had  elected  to  repair,  had  judgment  for  100/.  per  cent., 
i,e.f  for  the  full  sum  insured ;  and  as  this,  in  the  opinion  of 
that  Court,  exhausted  the  policy,  the  action  was  dismissed  as 
to  a  further  claim  of  500/.  for  general  average,  and  for  salvage 
paid  by  the  assured  as  the  contribution  for  ship  under  these 
heads.  The  Court  of  Appeal  afiSrmed  the  judgment  for  100/. 
per  cent.,  and  also  held  that  imder  the  suing  and  labouring 
clause  the  assured  was  entitled  to  judgment  for  his  further 
claim.  In  the  Lords,  on  the  motion  of  Lord  Blackburn,  the 
House  affirmed  the  judgment  for  100/.  per  cent.,  and  reversed 
the  judgment  as  to  the  further  claim  on  the  ground  that 
general  average  and  salvage  do  not  come  within  either  the 
words  or  the  object  of  the  clause. 

865.  His  Lordship,  after  quoting  the  words  of  the  clause,  Object  ol  the 
continued  :  "  The  object "  of  the  clause  "  was  to  encourage  i^^^inok. 
exertion  on  the  part  of  the  assured ;  not  to  provide  an  addi-  bum's  judg- 

,        -  ,  znent. 

tional  remedy  for  the  recovery  by  the  assured  of  indemnity 
for  a  loss  which  was,  by  the  maritime  law,  a  consequence  of 
the  peril.  In  some  cases  the  agents  of  the  assured  hire  per- 
sons to  render  services  on  the  terms  that  they  shall  be  paid 
for  their  work  and  labour,  and  thus  obviate  the  necessiiy  of 
incurring  the  much  heavier  charge  which  would  be  incurred 
if  the  same  services  were  rendered  by  salvors,  who  are  to  be 
paid  nothing  in  case  of  failure,  and  a  large  remuneration 
proportional  to  the  value  of  what  is  saved  in  the  event  of 
success*    I  do  not  say  that  such  hire  may  not  come  within 

VOL.  II.  3  R 
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fleet.  865  the  suiDg  and  labouring  clause.  But  that  is  not  this  case. 
The  owners  of  the  *  Texas'  did  the  labour  here,  not  as 
agents  of  the  assured  and  being  to  be  paid  by  them  wages 
for  their  labour,  but  as  salvors  acting  on  the  maritime  law, 
which,  as  explained  by  Lord  Chief  Jxistioe  Eyre  in  Nicholson 
V.  Chapman  {d)^  gives  them  a  claim  against  the  property  saved 
by  their  exertions  and  a  lien  on  it,  and  that  quite  independ- 
ently of  whether  there  is  an  insurance  or  not,  or  whether, 
if  there  be  a  policy  of  insurance,  it  contains  the  suing  and 
labouring  clause  or  not  The  amount  of  such  salvage  occa- 
sioned by  a  peril  has  always  been  recovered  without  dispute 
under  an  averment  that  there  was  a  loss  by  that  peril  (see 
Cary  v.  King  (e) ) ;  and  I  have  not  been  able  to  find  any  case 
in  which  it  was  recovered  under  a  coimt  for  suing  and  labour- 
ing"(/). 

The  fine  distinction  which  his  Lordship  draws  between 
salvors  acting  on  the  maritime  law  and  salvors  working  under 
a  special  contract  will  be  duly  observed  by  the  reader.  The 
point  established  by  the  case  is  that  salvage  services,  in  order 
to  be  recoverable  under  the  clause,  must  be  shown  to  have 
been  rendered  in  the  particular  case  by  the  "  factors,  servants, 
or  assigns  "  of  the  assured,  within  the  strictest  meaning  of 
those  words  {g), 

866.  The  same  words  were  construed  with  similar  strict- 
ness in  Uzielli  v.  The  Boston  Marine  Insurance  Company  (h). 
The  owners  of  a  ship  insured  her  by  an  ordinary  policy  at 
Lloyd's.  Lloyd's  underwriters  re-insured  their  risk  with  the 
plaintiSs,  who  themselves  re-insured  with  the  defendants. 


Effect  of 
suing  and 
labouring 
clause  in  a 
policy  of 
re-iusuianoe. 


(rf)  2H.Bl.atp.  267. 
(e)  Gas.  t.  Hardw.  304. 

(/)  Aitchison  v.  Lohre,  ubi  supra, 
Cf.  also  Dixon  v,  Whitworth  (1879), 
4  C.  P.  D.  371 ;  4  Asp.  M.  L.  0. 
11 ;  reversed  on  appeal,  4  Asp. 
M.  L.  C.  327. 

{ff)  For  a  learned  criticism  of  this 
decision,  see  tlie  6tli  edition  of  this 


work,  p.  793,  and  Appendix  to 
Chap.  II.  Part  III.  The  present 
editors,  while  disposed  to  think  there 
is  considerable  force  in  Mr.  Mao- 
lachlan*s  somewhat  strong  observa- 
tions, do  not  see  the  advantage  of 
prolonging  a  controversy  which  has 
been  settled  by  the  highest  Court  of 
the  country. 
(A)  (1884),  16  Q.  B.  B.  11. 
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All  policies  contained  the  usual  suing  and  labouring  dause,  Sect.  866. 
and  both  the  re-insurance  policies  appear  to  have  contained 
the  ordinary  clause  declaring  them  to  be  re-insurances  subject 
to  the  same  terms,  &c.  as  the  original  policies,  and  to  pay  as 
might  be  paid  thereon.  Damage  was  sustained  amounting 
to  88  per  cent.,  in  addition  to  which  Lloyd's  underwriters 
incurred  salvage  expenses  to  the  extent  of  24  per  cent.,  for 
all  of  which,  making  112  per  cent.,  they  were  reimbursed  by 
the  plaintiffs.  It  was  held,  however,  by  the  Court  of  Appeal 
that  the  plaintiffs  were  not  entitled  to  recover  more  than 
100  per  cent,  from  the  defendants.  The  salvage  expenses 
were  recoverable  only  as  losses  due  to  perils  of  the  sea. 
This  being  so,  the  damage  of  88  per  cent.,  together  with 
12  per  cent,  for  the  salvage,  exhausted  the  policy,  notwith- 
standing the  clause  "  to  pay  as  may  be  paid  thereon,  &o,"  To 
the  argument  that  the  remaining  12  per  cent,  for  the  salvage 
might  be  recovered  imder  the  suing  and  labouring  clause 
the  Court  replied  that  the  Lloyd's  underwriters  who  had 
effected  the  salvage  were  not  the  factors,  servants,  or  assigns 
of  the  re-insuring  plaintiffs  (t). 

867.  It  is  established,  therefore,  by  these  cases  that  where  Can  salvage 
particular  average  damage  sustained  by  a  vessel,  together  recovered  aa 
with   maritime  salvage  charges  incurred    by  the   assured,  j^eWaaatotal 
exceeds  100  per  cent.,  the  excess  is  not  recoverable  from 
underwriters.    It  is  to  be  noticed  that  both  cases  were  cases 
where  the  damage  wtis  treated  as  particular  average  only. 
It  does  not  by  any  means  follow  that  if  the  assured  in  the 
former  case  had  chosen,  or  if  the  assured  in  the  latter  case 
had  been  able,  to  treat  the  loss  as  total,  he  would  not  have 
been  entitled  to  recover  both  the  salvage  charges  and  for  a 
total  loss,  on  an  analogous  principle  to  that  whereby  an  under- 
writer may,  in  certain  cases,  be  liable  both  for  particular 
average  damage  and  for  a  total  loss  occurring  in  the  same 
voyage  {k).    This  point,  it  appears,  might  have  arisen  in  a 

(•)  This  decUdoniB  also  seye«ay  ^^j  g^  j^^  ^^  j^^^  ^^g^^j   ^2 

oanunented  npon  07  Jur.  Miwlaohlaii 
(6tf»ed.p.7»6).  BMt,atp.666. 

3b2 
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Life  salvage 
not  recover- 
able. 


Sect.  867.  recent  case  (/)  in  which  the  underwriters  were  in  fact  held 
liable  for  a  total  loss  notwithstanding  a  previous  payment  of 
salvage  charges,  but  the  decision  turned  on  other  grounds, 
namely,  that  the  salvage  charges  had  in  fact  been  incurred 
on  account  of  the  underwriters  in  the  first  instance,  and  not 
on  accoimt  of  the  assured  at  alL  It  was  held,  therefore,  that 
the  underwriters  who  had  previously  paid  the  salvage  charges 
— ^but  not,  as  it  was  found,  to  any  agent  of  the  assured — 
were  liable  nevertheless  to  pay  the  latter  for  a  total  loss, 
without  deduction  in  respect  of  such  previous  payment. 

868.  Prior  to  1846  salvage  was  awarded  only  in  respect 
of  services  rendered  to  ship  or  cargo.  It  had  indeed  been 
the  practice  of  the  Court  of  Admiralty,  where  lives  as  well  as 
property  were  saved,  to  increase  the  reward  payable,  but  in 
respect  of  the  saving  of  life  alone  salvage  was  never  awarded. 
It  follows  of  course  that  life  salvage,  as  such,  was  not  re- 
coverable from  imderwriters,  because  there  was  no  such  thing. 
The  law  on  this  point  has  not  been  altered  by  9  &  10  Vict. 
0.  99,  s.  19,  which  is  now  represented  by  sect.  544  of  the 
Merchant  Shipping  Act,  1894,  so  that  life  salvage  payable 
thereunder  is  not  now  recoverable  under  a  Lloyd's  policy  in 
the  usual  form.  It  is  a  risk,  however,  which  is  sometimes 
specially  insured  against  (m). 

869.  Another  class  of  losses,  which,  though  not  specially 
enumerated  in  the  policy,  are  nevertheless  recoverable  there- 
under, is  that  which  is  embraced  imder  the  term  "  particular 
charges."  The  distinction  between  ^^  particular  charges  "  and 
"  particular  average  "  was  first  definitely  established  in  our 
Courts  in  Kidston  v.  Empire  Insurance  Co.  (n),  where  the 


**  Papticnlar 
charges. '' 


(/)  Bnohanan  r.  London,  &c.  Ins. 
Co.  (1895),  65  L.  J.  Q.  B.  92;  1 
Com.  Cas.  165. 

(m)  Nourae  v.  Liverpool  Sailing 
Ship  Owners*  Matual,  &c.  Assoc., 
[1896]  2  Q.  B.  16  (0.  A.). 

(»)  (1866),  L.  R.  1  C.  P.  536 ;  2 
0.  P.  357.    It  was,  indeed,  noticed 


in  an  earlier  case  (Booth  v,  Gnii 
(1864),  15  0.  B.  N.  S.  291),  bat  less 
definitely,  as  the  distinction,  on  the 
facts  of  that  case,  proved  immateriaL 
Particular  charges,  incorred  on  be- 
half of  one  interest  only,  are  also  to 
be  disting^oished  from  g^eneral  aver- 
age expenditure   incurred   on   the 
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jury,  after  hearing  the  evidence  of  several  average-adjusters  Sect.  869. 
and  other  witnesses,  found  that  there  was  in  the  business  of 
marine  insurance  a  well-known  and  definite  meaning  afiixed 
by  long  usage  to  the  term  "partioulax  average"  as  dis- 
tinguished from  the  term  "  particular  charges " — ^viz.,  that 
"  particular  average  '*  denotes  actual  damage  done  to  or  loss 
of  part  of  the  subject-matter  of  insurance,  but  that  it  does 
not  include  any  expenses  or  charges  incurred  in  recovering 
or  preserving  the  subject-matter  of  insurance ;  and  that  ex- 
penses incurred  in  warehousing  and  forwarding  goods  are  not 
"  particular  average/*  but  are  termed  "  particular  charges." 
Particular  charges  are  recoverable  from  underwriters  when 
incurred,  after  the  arising  of  a  peril  insured  against,  in  order 
to  prevent  such  peril  causing  a  loss  for  which  the  imder- 
writers  would  be  liable,  if  it  were  so  caused.  In  this  event 
they  are  charges  incurred  "  in  and  about  the  defence  and 
safeguard"  of  the  subject-matter  of  insurance,  within  the 
suing  and  labouring  clause.  In  certain  cases  they  may  also 
be  recoverable  from  imderwriters,  apart  from  the  suing  and 
labouring  clause,  as  losses  occasioned  by  a  peril  insured 
against  when  they  have  been  necessarily  incurred  in  conse- 
quence of  such  a  peril — as,  for  example,  expenses  of  ware- 
housing and  forwarding  cargo,  when  a  peril  insured  against 
has  occasioned  the  necessity  of  such  expenditure  (o). 

joint  aoconnt.  Tlie  difficulties  some-  to  be  recoverable  under  the  suing 
times  experienced  in  maintaining  this  and  labouring  clause — could  not  also 
distinction  are  dealt  with  elsewhere,  be  recovered  from  underwriters  as 
in  the  chapter  on**  General  Average.*'  money  paid  on  their  behalf,  apart 
Gf .  McArthur,  173 — 177  (2nd  ed.) ;  from  the  clause.  It  is  the  captain's 
Carver  on  Carriage,  s.  398.  duty  in  an  emergency  to  act  on  behalf 
(o)  These  could  probably  also  be  of  aJl  concerned.  Might  not  expenses 
recovered  under  the  suing  and  incurred  by  him  in  doing  so  be  re- 
labouring  clause,  at  the  option  of  covered  by  his  owners  from  the 
the  assured  (see  per  Lord  BUlen-  underwriters  under  an  implied  con- 
borough  in  Livie  v,  Janson  (1810),  tract  of  agency  or  indemnity,  such 
12  East,  655);  and  it  is  at  least  agency  having  been  thrust  upon 
doubtful  whether  even  expenses  in-  them  or  their  servant  by  perils  in- 
curred in  order  to  avert  a  loss — such  sured  against  P  Cf .  Le  Cheminant 
as,  for  instance,  those  which  were  v,  Pearson  (1812),  4  Taunt.  367. 
held  in  Eidston  ir.  Empire  Ins.  Co.  Some  subh  view  appears   to   have 
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Sect.  870. 

Farther  oon- 
Bideration  of 
the  8111119  and 
laboariog 
clause. 


Ghreat  Indian 
Peninsalar 
Railway  Co. 
V.  Saonders. 


870.  It  is  necessary  to  consider  the  suing  and  labouring 
clause  in  somewhat  further  detail,  as  also  to  notice  certain 
decisions. 

It  is  established,  as  observed  above,  that  the  clause  does 
not  come  into  operation  except  in  anticipation  of  **  any  loss 
or  misfortune  "  that  would  fall  upon  the  insurers  if  it  did 
happen.  "  If  by  perils  insured  against,"  said  Brett,  L.  J., 
"  the  subject-matter  of  insurance  is  brought  into  such  danger 
that  without  unusual  or  extraordinary  labour  or  expense  a 
loss,  will  very  probably  fall  on  the  underwriters,  and  if  the 
assured  or  his  servants  or  agents  exert  unusual  or  extra- 
ordinary labour,  or  if  the  assured  is  made  liable  to  unusual 
or  extraordinary  expense  in  or  for  eflForts  to  avert  a  loss, 
which,  if  it  occurs,  will  fall  on  the  underwriters,  then  each 
underwriter  will,  whether  in  the  result  there  is  a  total  or  a 
partial  loss,  or  no  loss  at  all,  not  as  part  of  the  sum  insured, 
but  as  a  contribution  independent  of  and  even  in  addition  to 
the  whole  sum  insured,  pay  a  sum  bearing  the  same  proportion 
to  the  cost  or  expense  incurred  as  the  simi  they  would  have 
had  to  pay  if  the  probable  loss  had  occurred,  or  to  the  loss 
which,  because  the  efforts  have  failed,  has  occurred,  as  that 
loss  bears  to  the  sum  insured  "  (p). 

The  cases  that  established  the  above-mentioned  limitation 
of  the  applicability  of  the  clause  are  Qtreat  Indian  Peninsular 
Railway  Co.  v.  Saimders  {q)^  and  Booth  v.  Gair  (r). 

In  the  former  case,  the  policy  was  on  iron  rails  for  Bom- 
bay "  warranted  free  from  particular  average  unless  the  ship 
be  stranded,  sunk,  or  burnt."  The  vessel  was  compelled  by 
perils  insured  against  to  put  into  Plymouth  in  such  a  state  as 
not  to  be  worth  repairing,  but  she  was  not  stranded,  simk,  or 


been  held  in  the  American  case  of 
White  V.  Republic  Fire  Ins.  Go. 
(1869),  57  Maine,  91.  If  it  were  so 
decided,  the  effect  of  the  soing  and 
labouring  clause  would  appear  to  be 
no  more  than  to  render  certain  that 
which  otherwise  might  have  been 
considered  doubtful. 


{p)  Per  Brett,  L.  J.,  in  Lohre  v, 
Aitchison  (1878),  3  Q.  B.  D.  at 
p.  606. 

(q)  (1861),  1  B.  &  S.  41 ;  2  ilnd, 
266 ;  30  L.  J.  Q.  B.  218 ;  31  ibid. 
206. 

(r)  (1863),  16  0.  B.  N.  S.  291 ;  83 
L,  J.  C.  P.  99. 
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burnt.  The  rails  were  landed  and  sent  on  by  other  vessels  at  Sect.  870. 
a  cost  of  825/.,  the  whole  of  which  sum,  inasmuch  as  the 
original  contract  of  carriage  provided  for  payment  of  freight 
"  ship  lost  or  not  lost,"  was  an  extra  expense  incurred  by  the 
shippers  in  consequence  of  the  loss  of  the  original  ship.  It 
was  held  that  for  this  sum  the  underwriters  were  not  liable, 
either  under  the  suing  or  labouring  clause  or  otherwise,  on 
the  ground  that  at  the  time  when  the  expenditure  was  in- 
curred the  iron  was  in  no  peril  of  total  loss,  for  which  alone 
the  underwriters  were  responsible. 

In  Booth  f?.  Gair  (s),  bacon  was  insured  on  a  voyage  from 
New  York  to  Liverpool  "free  from  average,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt,"  with  the  suing  and 
labouring  clause  in  ordinary  form.  The  vessel  became  a  con- 
structive total  loss,  owing  to  perils  of  the  sea,  but  without 
being  stranded,  sunk,  or  burnt ;  there  was  a  partial,  but  no 
total  loss  of  the  bacon,  which  was  landed  at  Bermuda  and 
part  sent  on  to  Liverpool.  No  expenses  appear  to  have  been 
incurred  in  saving  the  goods  from  a  total  loss  (t) ;  but  certain 
expenses  were  incurred  by  way  of  warehousing,  coopering, 
reshipment,  &o.  It  was  held,  in  accordance  with  the  decision 
in  the  case  last  cited,  that  inasmuch  as  these  expenses  were 


(«)   Ubi  supra, 

(t)  Tbifl  sentence  is  taken  from  the 
resunU  of  the  case  hj  Willes,  J.,  in 
L.  B.  1  C.  P.  at  p.  549.  But  this 
does  not  seem  to  have  been  admitted 
by  the  plaintiff,  on  whose  behalf  it 
was  expressly  contended  that,  had 
the  cargo  not  been  forwarded  at 
once,  it  woold  have  been  in  dang^ 
of  perishing  (see  33  L.  J.  G.  P.  at 
p.  100),  and  that  the  difference  in 
the  character  of  the  cargo  distin- 
guished the  case  from  that  of 
Gt.  Indian  Ck).  v.  Saunders.  Mr. 
MoArthur  (p.  267,  2nd  ed.)  on  this 
gronnd  thinks  this  decision  wrong. 
It  may  be  that  the  Court  came  to  a 
questionable  oondosion  on  the  facts, 
bat   the   principle    on    which   the 


decision  purports  to  be  based  is 
unexceptionable.  Gf.  also  The  Po- 
meranian, [1895]  P.  349.  It  is  pos- 
sible, indeed,  that  Mr.  MoArthur's 
criticism  only  errs  in  not  going  far 
enough.  There  is  a  total  loss  under 
a  policy  on  goods,  not  only  in  case 
of  physical  damage,  but  also  in  the 
event  of  the  failure  of  the  goods  to 
arrive  at  their  destination.  See 
po9iy  8.  1142.  Forwarding  expenses, 
therefore,  necessitated  by  perils  in- 
sured against,  appear  to  be  incurred 
to  avert  a  loss  which  would  faU  on 
the  policy,  whether  the  goods  be 
such  as  to  be  liable  to  deterioration 
by  delay  or  otherwise,  or  not.  Ac- 
cording to  this  view,  it  is  difficult 
to  see  how  either  of  these  decisions 
can  be  supported. 
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Sect.  870.    not  incurred  in  order  to  aToid  any  risk  of  a  total  loss,  the 
underwriters  were  not  liable. 

Expenses  871.  These  cases  were  followed  in  1866  by  Kidston  v.  The 

iDourred  m  ,  .  t    .  -i  i 

order  to  avert  Empire  Marine  Ins.  Co.  Limited  (u),  which  established  the 
which,  if  it  point  which  had  hitherto  been  left  open,  viz.,  that  where  the 
MdCTwn^re  *  expenses  are  incurred  in  order  to  avert  a  loss  for  which,  if  it 
would  have      had  happened,  the  underwriter  would  have  been  liable,  then 

been  liable.  rr  j  ^  ,  ,  i         . 

such  expenses  are  recoverable  imder  the  suing  and  labouring 

clause.  The  action  was  brought  on  a  policy  on  chartered 
freight,  containing  the  usual  suing  and  labounug  clause  and 
the  warranty  against  particular  average.  The  vessel  became 
a  constructive  total  loss,  and  the  cargo,  after  being  landed 
and  warehoused  at  Eio,  was  forwarded  to  its  destination  by 
another  vessel  for  an  agreed  freight  of  2,467/.,  which  the 
plaintiffs  paid,  idtimately  receiving  from  the  owners  of  the 
cargo  the  full  charter  freight.  It  was  held  by  the  Court  of 
Common  Pleas  and  the  Exchequer  Chamber  that  inasmuch 
as  the  2,467/.,  together  with  the  landing  and  warehousing 
expenses,  had  been  paid  with  the  object  of  averting  the  total 
loss  of  freight  which  would  otherwise  have  been  suffered,  and 
for  which  the  imderwriters  woidd  have  been  liable,  these 
amounts  were  recoverable  under  the  suing  and  labouring 
clause,  notwithstanding  the  warranty  against  particular 
average. 

The  result  in  this  last  case  showed  that  there  had  been  no 
loss  whatsoever  on  the  subject  of  insurance ;  the  full  freight 
was  earned  and  received.  That  was  the  proper  effect  of  the 
clause.  Prevention  of  loss  is  the  very  object  in  view.  It  con- 
templates the  benefit  of  the  insurers  only,  and  the  insurers  on 
that  account  undertake  for  the  expenditure.  Cases  therefore 
do  frequentiy  occur  in  which  the  insurers  by  the  operation  of 
this  clause  are  saved  from  loss,  and  the  damage  done  lb 
thrown  upon  the  assured  (a?).     For  instance,  under  a  policy 

M  (1866),  L.  B.   1   0.  P.   636:  ^  ^^  ^^^^  ^'*  ^  ^^''^  ^• 

'  '  ^        '  '      Empire  Ins.  Co.  (1866),  L.  B,  1  C.  P. 


&.  Cai.  2  0.  P.  867. 


648,  644, 
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on  ffoods  warranted  free  from  average  under  6  per  cent,  the  Sect.  871. 
goods,  suppose,  have  been  wetted  by  sea  water ;  the  damage 
to  them,  unless  they  are  taken  out  and  dried,  would  go  on 
increasing  beyond  the  5  per  oent.,  till  it  threatened  the  cargo 
with  destruction ;  but  they  are  dried  at  an  expense  of  3,  2,  or 
1  per  cent.,  and  the  damage  done  is  less  than  5  per  cent. 
The  insurers  bear  the  cost  of  drying,  and  the  assured  the 
loss  by  sea  damage  {y). 

By  this  clause  the  insurers  undertake  an  additional  liability 
over  and  above  the  insurance,  properly  so  called,  and  quite  of 
a  different  nature  (s).  It  follows  that  "  particular  charges" 
cannot  be  added  to  the  ^'  particular  average,"  or  damage  done 
to  the  subject  of  insurance,  so  as  to  increase  the  amount  of 
the  latter  to  three  or  five  per  cent.,  and  so  avoid  the  effect  of 
the  memorandimi. 

872.  The  independent  character  of  the  clause  formed  one  Other  deoi- 
of  the  grounds  of  the  decision  in  Xenos  v.  Fox  (a).     In  this  suing  and 
case  the  plaintiffs  were  the  owners  of  the  "Smyrna,"  and  Jj^^so?^^ 
had  been  sued  for  running  down  another  vessel.     This  action  Costs  of  resis- 
they  successfully  defended,  but  were  put  to  costs.     Their  for^hiX 
policy,  in  addition  to  the  suing  and  labouring  clause,  con-  ^^^Im^ 
tained  a  collision  clause  entitling  them  to  recover  from  their  been  liable 

,  ,  ,  to  indeninUT. 

underwriters  a  certain  proportion  of  any  damages  which  they 
might  have  to  pay  by  reason  of  their  vessel  accidentally  or 
negligently  damaging  any  other  vessel.  Relying  on  the 
suing  and  labouring  clause,  they  attempted  to  get  from  their 
underwriters  the  costs  incurred  in  their  successful  defence  of 
the  action  brought  against  them,  on  the  ground  that,  had 
they  not  been  incurred,  there  would  have  been  a  good  claim 
against  the  underwriters  on  the  collision  clause.  The  Court 
of  Common  Pleas,  however,  decided  against  this  somewhat 
ingenious  claim,  mainly  on  the  groimd  that  the  suing  and 
labouring  clause  was  an  engagement  of  limited  application, 

(y)  Pep  Willee,  J.,  L.  B.  1  C.  P.  3  Q.  B.  D.  at  p.  667,  per  Brett,  L.  J. 
644.  (a)  (1868),  L.  B.  3  0.  P.  630 ;  4 

(«)  Of.  Lohre  v.  Aitohuon  (1878),      0.  P.  666. 
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Sect.  873.  extending  only  to  the  ordinary  insurance  perils,  and  not  to 
those  specially  covered  by  the  collision  clause.  The  Exchequer 
Chamber  appear  to  have  concurred  in  this  view,  and  also  to 
have  considered  that  no  "  loss  or  misfortune  "  contemplated 
by  the  clause  had  ever  arisen. 

Expenflee  to  878.  Meyer  V.  Ralli  {h)  aflfords  a  good  illustration  of  the 
deterio^on^  principles  established  by  the  previous  decisions.  A  cargo  of 
of  cargo.  rye  was  insured  by  a  policy  warranted  free  of  particular 
average.  The  voyage  was  necessarily  abandoned,  owing  to 
perils  of  the  sea ;  part  of  the  rye  was  so  damaged  that  it  had 
to  be  sold  at  once,  the  rest  could  have  been  profitably 
re-conditioned  and  forwarded  to  its  destination.  This  course, 
however,  the  captain  neglected  to  take,  so  that  a  substantial 
portion  remained  in  warehouses  for  more  than  a  year,  subject 
to  charges.  It  was  held  that  the  plaintiffs,  under  the  suing 
and  labouring  clause,  were  entitled  to  recover  the  expenses  of 
unshipping  the  whole  and  conveying  it  to  a  warehouse,  and 
of  the  separation  of  the  comparatively  sound  part  from  that 
which  was  irreparably  damaged,  and  of  the  expense  of 
reconditioning  the  former — all  these  being  expenses  necessary 
in  order  to  avert  a  total  loss — but  for  no  other  expenses  were 
the  underwriters  responsible. 

Under  a  policy  on  live  cattle  against  all  risks,  including 
mortaliiy  from  any  cause  whatsoever,  the  insurers  were  held 
liable,  under  the  clause,  for  the  cost  of  extra  fodder  supplied 
whilst  the  vessel  was  detained  in  a  port  of  refuge  for  repairs 
necessitated  by  perils  of  the  sea,  inasmuch  as  if  the  animals 
had  perished  for  want  of  it,  there  woidd  have  been  a  valid 
claim  for  loss  by  mortality  (c). 

Only  reason-        874.  It  need  hardly  be  said  that  only  such  expenditure  can 

able  expenses  . 

reooverable.     be  recovered  imder  the  clause  as  can  be  shown  to  have  been 
reasonably  necessary. 

A  ship  with  a  cargo  of  palm  oil  for  Liverpool  stranded  on 

{b)  (1876),  1  C.  P.  D.  368. 

\e)  The  Pomeraniaii,  [1896]  P.  349,  per  Garell  Barnes,  J. 
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the  Welsh  coast  near  Pwllheli,  and  it  became  necessary  to    Sect.  874. 

land  her  cargo.     She  was  then  towed  to  Carnarvon,  and  there 

made  seaworthy  for  the  rest  of  the  voyage.     Meanwhile,  the 

shipowner  had  sent  the  cargo  overland  by  rail  to  Liverpool  at 

an  expense  of  over  200/.,  and  thereby  earned  his  freight.    In 

an  action  on  his  policy  on  freight  to  recover  this  expenditure, 

it  was  held  that,  although  the  occasion  and  purpose  justified 

some  expenditure,  namely,  to  prevent  a  total  loss  of  the 

freight,  yet,  as  he  might  have  retained  the  oil  till  his  ship 

was  repaired,  and  have  reshipped  it  at  an  expense  of  70/.,  he 

was  entitled  to  recover  70/.  and  no  more  (d). 

It  is  not  considered  necessary  further  to  enumerate  cases 
in  which  particular  charges  may  be  recovered  imder  the 
suing  and  labouring  clause.  Sufficient  has  been  said  by 
way  of  illustration  of  such  principles  as  are  peculiar  to  the 
construction  of  the  clause.  Subject  to  such  principles,  claims 
under  the  clause  are  dealt  with  as  claims  made  in  respect  of 
perils  directly  insured  against.  This  subject  is  dealt  with  in 
other  pjurts  of  this  work. 

875.  Apart,  however,  from  the  suing  and  labouring  clause,  Other  ezpen- 
other  expenditures  and  disbursements  incurred  in  the  counse  nnder  policy 
of  the  voyage  in  consequence  of  extraordinary  casualties,  for  °^  *^P' 
the  benefit  not  of  the  whole  adventure,  but  of  the  ship  alone, 
are  recoverable  by  the  assured  from  the  underwriter,  either 
under  a  special  count,  or,  generally,  as  a  consequence  of  some 
peril  insured  against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  Expenditures 
distress,  or  elsewhere,  for  repairing  damage  done  to  the  ship  e^rep^rT' 
in  the  course  of  the  voyage,  by  the  violent  operation  of  the  ®*  **"P- 
perils  insured  against,  are  recoverable  from  the  underwriter 
upon  an  averment  of  loss  by  those  perils  (e).     The  cost  of 
such  repairs  includes  the  cost  of  replacing  coals  and  engine- 

(<f}  Lee  V.  Southern  Ins.  Co.  (1870),  that   snoh   expenditores,  espeoiallj 

L.  R.  6  0.  P.  397.  when  followed  bj  a  total  loss,  might 

(«)  See  per  Lord  EUenborough  in  more  properly  be  claimed  indepen- 

Livie  V.  Janson  (1810),  12  East,  at  dently  nnder  the  suing  and  labour- 

p.  665.    His  iMtdabxp  also  suggests  ing  <dause. 
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Sect.  875.  room  stores  consumed  in  repairing  a  steamer,  or  in  working 
her  engines  or  winches  to  assist  in  such  repairs,  or  in  moving 
her  to  a  place  of  repair  within  the  limits  of  the  port  where 
she  is  lying  (/).  None  of  these  repairs,  however,  must  be 
such  as  are  properly  attributable  to  the  ordinary  wear  and 
tear  of  the  voyage,  for  which,  as  we  have  already  seen, 
imderwriters  are  not  responsible. 

In  calculating,  however,  the  amount  for  which  the  under- 
writer is  liable  in  respect  of  repairs,  a  deduction  is  in  most 
cases  made  of  one-third  of  the  value  of  the  new  work  which 
replaces  the  old.  Upon  the  subject  of  this  deduction, 
generally  known  in  insurance  law  by  the  term  of  "  one-third 
new  for  old,**  we  shall  have  more  to  say  in  treating  of  the 
adjustment  of  particular  average  losses. 

E^penseB  of         876.  Besides  the  cost  of  necessary  repairs,  there  are  other 

to  procure       expenditures  which  may  be  recoverable  from  the  underwriter. 

captuiedrfdp,       Thus,  as  capture  or  hostile  seizure,  primd  facie,  dissolves 

^^^°^J^     the  contract  of  affreightment,  or  at  all  events  suspends  it  for 

a  time  (g),  the  wages,  provisions  and  other  expenses  of  the 

master  and  crew  in  endeavouring  to  procure  a  restoration  of 

the  captured  ship  or  the  detained  cargo,  such  expenses  not 

being  comprised  within  those  ordinary  services  of  the  voyage 

which  are  payable  out  of  the  freight,  give  the  assured  a  claim 

either  against  the  underwriter  on  ship  or  on  cargo,  according 

as  the  ship  alone  or  the  cargo  alone  is  the  sole  cause  of  seizure 

and  detention.     Where  the  services  of  the  master  and  crew 

are  thus  given  for  the  joint  benefit  of  both  ship  and  cargo, 

as  they  are  when  both  are  the  subject  of  detention,  the 

expense  should  be  home  by  both  (h). 

Expenses  in-        But  an  embargo,  detention,  or  arrest  of  princes,  does  not 

detentionb^^  thus  work  a  dissolution  of  the  contract  of  afEreightment,  nor 

nci^a"^iw    ®^®^  suspend  it,  however  long  it  may  last ;  such  a  casualty, 

(/)  There  is  an  express  role  of      180;  Liddard  p.  Lopes  (1809),   10 
the  Association  of  Average  Adjusters      East,  626. 

to  Urn  effect.    See  Appendix.  (A)  Amoald  (2nd  ed.  p.  870)- aaid 

this  was  a  case  for  general  ayerage 

(^)  The  Hizam  (1800),  3  0.  Bob.      oontrilmtion ;  bat  this  is  donbtfoL 
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in  fact,  leaves  the   relative  rights  of   the  parties  wholly    Sect.  876. 
untouohed  (t) :  the  shipowner,  therefore,  owes  all  the  services  on  the  under- 
of  his  crew  during  this  period  to  the  freighter,  and  their  during  dday 
wages  and  provisions  during  the  detention  are  a  charge  upon  ^^^  wpaips. 
the  freight,  an  ordinary  expense  of  the  voyage,  which  the 
shipowner,  if  insured,  cannot  recover   against  his   under- 
writers (k). 

Upon  the  same  principle  it  is  that  the  wages  and  provisions 
of  the  crew  during  the  ship's  detention  in  a  port  of  distress  for 
repairs  are  not  recoverable  from  the  underwriter  as  an  average 
loss,  but  must  be  borne  by  the  shipowner  as  one  of  the 
necessary  expenses  of  earning  freight  (/). 

The  principle  of  all  these  cases  is  thus  shortly  and  clearly  Principle  of 
expressed  by  Beneoke :  "  The  owner  owes  the  services  of  the  *'**®** 
crew  to  the  freighter  and  to  the  ship  herself  during  the  whole 
voyage,  and  consequently  also  during  the  time  of  repairs  or 
detention,  which  forms  part  of  the  voyage,  and  he  cannot  call 
upon  the  underwriter  for  expenses  which  are  foreign  to  his 
(the  underwriter's)  contract "  (m). 

877.  As  to  goods,  the  underwriter  thereon  is  not  responsible,  Loaseeon 
under  the  common  form  of  policy,  for  loss  the  merchant  may  ^  a       tar 
incur  by  having  to  pay  the  same  freight  on  sea-damaged  not  liable 
goods  arriving  in  bulk  at  their  port  of  destination,  as  he  would  chant's  loss  in 
have  had  to  pay  had  they  arrived  there  sound  (n).    Nor  can  fSj^iSiton 
he  be  charged  with  pro  ratd  freight  which  the  merchant  may  f^*^.  . 
have  had  to  pay  the  shipowners  (after  capture  of  ship  and  in  bulk, 
cargo  and  subsequent  restitution  of  the  proceeds  of  the  goods)  ^^u/"^ 
in  respect  of  that  part  of  the  voyage  performed  before  the 
capture  (o). 

(0  BmSleyv.  Claxke  (1799),  8  T.  B:  (1769),  ibid,  116. 

269.  (m)  Beneoke,  Pr.  of  Indem.  463. 

{k)  Am  to  ship,  aee  Eden  «.  Poole  Theee   oases   have,    howerer,  been 

(1786),  1  Park,  Ins.  117;  Robertson  otherwise  explained.    See  Field  8S. 

r.  Ewer  (1786),  1  T.  R.  127.     As  Co.  v,  Borr,  [1898]  1  Q.  B.  821 ; 

to  freight,  see  Sharp  v.  Gladstone  [1899]  1  Q.  B.  679  (0.  A.). 

(1806),  7  East,  33;  Eyerth  v.  Smith  (n)  Baillie  v.  Moudigliani  (1786), 

(1814),  2  M.  &  S.  278.  1  Park,  117 ;  1  Phillips,  s.  1140. 

(0  Lateward  v.  Curling  (1776),  1  (o)  BaUHe  v.  Moudigliani  (1786), 

Ptok,  Ins.  288;  Fletcher  v.  Poole  1  Park,  116;    Abbott  on  Shipping, 
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B^ct,S77.        Where  goods  are  neceasarily  sold  by  the  master  in  a  port 
Ixiwon sale     of  distress  to  defraj  the  expenses  of  repairing  the  ship,  the 
repair  ship,      loss  sustained  from  the  sale  bv  the  shipper  of  the  goods  maj 
be  recoyered  bj  him  against  the  owner  of  the  ship,  but  can- 
not be  claimed  as  an  average  loss  from  the  nnderwriter  on 
goods  (/?). 
Expeosei  of         The  expenses  incident  to  the  sale  br  auction  of  sea-damaged 
Mlei.  goods  are,  as  we  shall  see  in  treating  of  adjustment,  added  to 

the  average  loss  payable  by  the  underwriters  on  goods  {q), 

^*&riirhr**  ^'^^'  '^  Stevens  remarks,  the  word  "average"  is  very 
inapplicable  to  claims  for  partial  losses  on  freight,  which,  in 
&ct,  can  only  arise  from  one  cause,  viz.,  a  total  loss  on  part 
of  freight  (r). 

It  seems  in  this  country  ihat  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  1st,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  (9) ;  2nd,  when  some  separable  part  of  the  whole  cargo 
(i.e.y  separately  valued  or  insured  by  the  policy  (t) )  goes  in 
bulk  to  the  bottom  of  the  sea,  or  is  otherwise  totally  destroyed 
by  a  peril  insured  against  (w).  In  both  these  cases  there 
is  a  clear  total  loss  of  part,  or  partial  loss,  of  freight,  which 
must  be  adjusted  by  the  underwriter  in  the  mode  hereafter  to 
be  indicated. 

A  third  case,  it  seems,  may  arise.  If  a  ship,  with  a  full 
cargo  on  board,  is  so  damaged  that  she  can  only  be  so  far 
repaired  at  the  port  of  distress  as  to  take  on  part  of  the  cargo, 

695, 13th  ed.    Seealsoper  Story,  J.,  f.  Sagrae  (1831),    1  Moo.  &  Bob. 

M  cited  1  Phillips,  s.  1138.    Phillips  102. 

himself  takes  a  different  yiew.  (f)  Forbes  v,  AspinaU  (1811),   13 

ip)  PoweU  V,  Gudgeon  (1816),  5  East,  323;  Forbes  v.  Come  (1808), 

H.   &  S.   431 ;  Sarqny  9.  Hobeon  1  Camp.  620. 

(1823),  2  B.  &  Cr.  7 ;  3  Dowl.  &  Bj.  {()  Balli  r.  Jan8on(1866)  (in  error), 

192 ;  8.  C„  4  Bing.  131 ;  12  Moore,  6  E.  &  B.  422 ;    26  L.  J.  Q.   B. 

474;  Donoan  v,  Benson  (1847),   1  300. 

Ezoh.  637;  Benson  f.Danoan  (1849),  {u)  See   The  Merchant  Shipping 

3£xoh.666;  1  Phillips,  s.  1139.  Ck>.  9.  Armitage   (1873),  L.  B.   9 

is)  See  pat,  s.  1019.  Q.  B.  99  (Ex.  COi.) ;  Sterens,  At. 

(r)  Stereos,  At.  174 ;  BrookenMaik  174. 
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and  the  residae  is  thereupon  necessarily  and  justifiably  sold,    Sect.  878. 
it  has  been  intimated  that  there  may  be  a  total  loss  on  that 
part  of  the  freight  which  the  ship  is  thns  incapacitated  from 
earning  (or). 

879.  In  the  following  case,  however,  it  was  decided  that,  Loesof  freight 
where  the  ship  can  be  so  repaired  as  to  take  on  all  the  cargo,  ^go,  jostifi- 
even  a  justifiable  sale  by  the  master  of  part  of  the  cargo  at  master  is  m)t 
an  intermediate  port,  whereby  the  freight  of  such  part  was  «^  av^age  on 
lost  to  the  shipowners,  did  not  give  them  a  claim  against  the  writers  on 
underwriters  on  freight,  as  the  loss  was  not  due  to  any  peril  ^  ^ 
insured  cigainst.  Jones. 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  "from 
Eongston,  in  Jamaica,  to  Liverpool,"  sailed  from  Eongston 
with  a  full  cargo  of  cotton,  coffee,  and  other  colonial  produce; 
but  soon  afterwards,  from  the  starting  of  a  plank  in  violent 
weather,  was  forced  to  put  back,  and,  for  the  purposes  of 
repair,  to  unload  the  whole  of  her  cargo.  After  the  ship  was 
repaired  it  was  found  that  part  of  the  cargo  had  been  so  wetted 
by  sea  water,  in  consequence  of  the  starting  of  the  plank,  that 
it  could  not  be  re-shipped  without  danger  from  ignition  to  the 
ship  and  the  rest  of  the  cargo,  except  after  a  process  of  wash- 
ing with  fresh  water  and  drying  in  the  sim,  which  would  have 
detained  the  vessel  six  weeks,  and  been  attended  with  expense 
equal  to  the  freight.  Under  these  circumstances,  the  master, 
acting  as  a  prudent  man  would,  if  uninsured,  sold  the 
damaged  goods,  with  the  approval  of  the  shippers  (who,  how- 
ever, refused  to  interfere) ;  and,  finding  he  could  not  obtain 
other  goods  to  complete  his  cargo  in  reasonable  time,  and 
being  pressed  by  the  shippers  of  the  rest  to  proceed,  he  sailed 
for  Liverpool  with  the  net  proceeds  of  the  damaged  goods, 
which  he  paid  over  to  the  parties  interested,  without  retaining 
freight.  The  shipowner  claimed  from  the  underwriters  a 
total  loss  of  freight  on  the  goods  so  sold.  The  Court  of 
King's  Bench  held  that  the  underwriter  on  freight  was  not 

(«)  Per  ICanle,  J.,  in  Moss  v.  SmiUi  (1846),  9  0.  B.  104. 
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Sect.  879.    Kable,  because  the  loss  was  due  rather  to  the  prudent  conduct 
of  the  captain  than  to  any  peril  insured  against  (y). 

Another  case  in  which  the  conduct  of  the  captain,  or  of  his 
owners,  was  held  to  be  the  cause  of  a  loss  of  freight,  rather 
than  any  peril  insured  against,  was  very  recently  decided  in 
the  Court  of  Appeal.  The  owners  of  the  SS.  "  Eamleh  " 
chartered  her  for  a  lump  sum  of  3,000/.  for  a  voyage  from 
the  Eiver  Plate  to  Liverpool,  and  effected  an  insurance  on 
"  3,000/.  freight  chartered,  or  as  if  chartered,  &c."  There 
was  a  cesser  clause  in  the  charter-party  providing  that  the 
charterer's  liability  should  cease  upon  shipment  of  the  cargo, 
but  that  the  vessel  should  have  a  lien  thereon  for  all  freight. 
The  captain  signed  bills  of  lading,  by  which  the  goods 
mentioned  in  each  bill  of  lading  were  made  deliverable  to  the 
consignees  thereof  upon  payment  only  of  the  bill  of  lading 
freight  in  respect  of  those  goods ;  so  that  there  was  no  general 
Ken  for  the  whole  of  the  limip  freight.  Part  of  the  cargo 
was  lost  by  a  peril  of  the  sea,  owing  to  the  loss  whereof  the 
amoimt  of  the  bills  of  lading  freight  received  by  the  plaintiffs 
upon  the  cargo  delivered  was  less  than  that  of  the  chartered 
freight  by  645/.  It  was  held  that  such  loss  was  not  due  to 
the  peril  of  the  sea,  but  to  the  fact  that  the  form  in  which 
the  plaintiffs  had  taken  the  bills  of  lading  had  not  preserved 
to  them  their  lien  over  the  whole  cargo  for  the  chartered 
freight  (z). 
Loss  where  Where  only  freight  pro  raid  is  earned,  the  loss  on  freiirht 

only  pro  r<UA     .  , 

freight  in  the  United  States  is  adjusted  as  a  salvage  loss,  i.^.,  the 

earned. 

(y)  Kordy  v.  Jones  (1825),  4  B.  &  decision  itself;  bat  Mr.  Maolachlan 

Gr.  394 ;    6  D.  &  Bjl.  479.     The  (6th  ed.  p.  803)  gires  the  true  ez- 

Gonrt  appears  to  have  been  inflaenoed  planation,  and  cites  Moss  v.  Smith 

by  the  mischief  that  might  arise  if  (1846),  9  0.  B.  94  ;  and  Fhilpott  v, 

by  a  contrary  decision  they  were  to  Swann  (1861),  11  0.  B.  1^  8.  270; 

hold  ont  a  temptation  to  masters  to  30  L.  J.  G.  P.  358,  in  confirmation 

saU  away  instead  of  stopping  nntdl  of  his  yiew,  and  also  as  decisions  to 

the  goods  could  be  re- shipped.    Ar-  a  similar  effect, 

nould  (2nd  ed.  p.  978)  and  Phillips  («)  Brankelow  SS.  Go.  v.  Ganton 

(vol.  i.  s.   1142),    conceiving   such  Lis.  Office,    [1899]    2    Q.    B.    178 

considerations  to  be  the  ratio  deei'  (G.  A.) ;  at  present  nnder  appeal  to 

dendi  of  the  case,  have  disputed  the  the  Hoose  of  Lords. 
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underwriter  pays  the  whole  amount  of  the  insurance,  deduct-    Sect.  870. 
ing  the  pro  raid  freight  {a), 

880.  When  a  ship  has  put  into   a  port  of  distress  for  Expenses  of 
repairs,  and  to  that  end  the  cargo  is  obliged  to  be  unloaded,  ^a  iorw^- 
the  charges  of  unshipping  and  re-shipping  the  cargo  will  fall  ^^  °*'^' 
upon  different  persons  according  to  circumstances  (6).  Where 
a  ship  was  detained,  and  her  homeward  cargo  unloaded,  under 
embargo  of  the  foreign  government  in  whose  poi^t  she  was 
preparing  for  her  homeward  voyage,  it  was  held  that  the 
expenses  of  re-shipping  this  cargo,  after  the  embargo  was 
taken  off,  whereby  she  was  ultimately  enabled  to  earn  freight, 
ought  to  be  deducted  from  the  freight  earned  before  paying 
it  over  to  the  underwriters  on  freight  who  had  paid  for  a 
total  loss  (c).     The  charges  of  wages  and  prorvisions,  however.  Wages  and 
incident  to  such  detention  or  to  a  delay  for  repairs,  seem  to  be  duxSg^deten- 
no  more  chargeable  on  the  underwriter  on  freight  than  on  the  *^°°* 
imderwriter  on  ship,  and  for  the  same  reason  {d). 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti-  Freight  on 
mately  earn  freight,  though  not  that  intended  for  her,  the  cargo, 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  iceboimd,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  {e)  :  but  the 
expenses  of  putting  such  substituted  cargo  on  board  at  a  port 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as 
salvage  to  the  underwriters  on  freight  who  have  adjusted  as 
for  a  total  loss(/). 

(a)  Ooolidge  v.  Gloucester  Mar.  in  Eden  v.  Poole,  as  reported  by 
Ins.  Co.  (1819),  15  Mass.  B.  341 ;  Park  on  Insurance;  but  tbe  report 
2  Pliillips,  s.  1440.  But  see  Price  v.  was  found  incorrect  by  Mr.  East,  as 
Maritime  Ins.  Go.  (1900),  6  Com.  stated  by  him  in  a  note  to  Sharp  v. 
Gas.  332,  affirmed  by  G.  A.  on  7th  Gladstone  (1805),  7  East,  at  p.  32. 
June,  1901,  where  the  insurance  was  See  also  Everth  r.  Smith  (1814),  2 
by  a  pledgee.  M.  &  S.  278. 

[b)  See  chapter  on  "  General  Aver-  {e)  Brockelbank  v.  Sugrue  (1831), 
age.'*  1  Mod.  &  Rob.  102.     See  S.  P.,  as 

(e)  Sharp  v,  Gladstone  (1805),  7  ^  ^[^?f f»  V^*?  ^t  ^^f ^^?^®^*^  *'* 

East,  24.     In  this  case,  towever,  Smith  (1814),  2  M.  &  S.  278. 
there  had  been  an  abandonment.  (/)  Barclay  v.  Stirling  (1816),  5 

{d)  The  contrary  was  supposed  to  M.  &  S.  6.    See  Sharp  v.  Gladstone 

hare  been  intimated  by  Buller,  J.,  (1805),  7  East,  24. 

VOL.  II.  3  S 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST.      [PART  III. 

Whether  it  is  the  duty  of  the  master,  in  case  of  damage  to 
the  cargo,  to  incur  expense  in  drying  it  or  otherwise  restoring 
it  to  a  transportable  condition,  must  depend  on  circumstances: 
wherever  these  are  such  as  to  justify  the  master  in  what  he 
has  done  the  imderwriters  ought,  on  principle,  to  be  bound  by 
his  proceedings  (^). 

Extra  charges  881.  Where  the  original  ship  is  lost  or  disabled,  and  the 
transhipment  goods  are  Sent  on  by  the  master  in  a  substituted  ship,  for  the 
ofgoods^  ._  benefit  of  the  owner  of  the  goods,  the  extra  expenses  of  tran- 
shipment, beyond  the  cost  of  the  original  freight,  may  perhaps 
be  thrown  on  the  underwriters  on  the  goods ;  if,  however, 
they  were  sent  on  for  the  sole  purpose  of  earning  freight, 
these  expenses  should,  on  principle,  be  borne  by  the  under- 
writer on  freight  {A).  If  the  expenses  were  incurred  for  the 
common  benefit  of  both  cargo  and  freight,  both  should  be 
charged  therewith  (e). 

With  regard  to  profits,  it  has  been  held  in  the  United 
States,  that  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  is  totally  lost, 
this  is  pro  tanto  a  partial  loss  on  the  profits,  and  to  be 
adjusted  accordingly  {k) ;  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold  (/). 


nal  ship  is 
disabled 


Partial  loss 
on  profits. 


(ff)  2  Phillips,  Ins.  s.  1452 ;  Notara 
V.  Henderson  (1870),  L.  R.  5  Q.  B. 
346  ;  7  Q.  B.  226. 

(A)  Kidston  v.  Empire  Ins.  Co. 
(1866),  L.  R.  1  0.  P.  635 ;  2  C.  P. 
367.  So  in  the  United  States,  Saltus 
r.  Ocean  Ins.  CJo.  (1816),  12  John- 
son, B.   107 ;    Sohieffelin   v.    New 


York  Ids.  CJo.  (1812),  9  ibid,  21 ;  2 
Phillips,  Ins.  s.  1438. 

(t)  Rose  V,  Bank  of  Australasia, 
[1894]  App.  Cas.  687. 

{k)  Loomis  v.  Shaw  (1800),  2 
Johnson,  Cas.  36. 

(/)  Wain  V,  Thompson  (1812),  9 
Serg.  &Bawle,  116. 
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8E0T. 

Under  the  If  emorandum — 
Gonstraotion  of  ....... .  882 — 885 

Stranding 886 — 890 

Sinking  and  Burning  . .  891 

Percentage  QatiBeB  ....  J892— 900 


Other  Exceptive  Warranties — 
To  be  Free  of  Particular 
Ayerage 901,  902 

To  be  Free  of  Seizure, 
&o 903—905 


882.  Before  prooeoding  to  consider  more  at  large  the 
subjects  of  general  and  particular  average,  total  and  partial 
losses,  and  the  doctrine  of  adjustment,  we  will  advert  to 
certain  risks  and  losses  which  are  excepted  from  the  policy 
either  by  the  common  memorandum,  or  by  other  express 
stipidations  of  less  frequent  occurrence. 

Amongst  the  commodities  which  are  the  subjects  of  marine  Of  the  com- 
insurance,  it  is  obvious  that  there  are  many  which  are  liable  randum. 
to  be  deteriorated  in  a  much  greater  degree  than  others  lieaeonsfor 

its  introduO" 

by  the  eflFect  of  the  perils  insured  against,  e.g,y  the  same  tion. 
quantity  of  sea  water  will  damage  one  article  50  per  cent., 
and  another  only  10  per  cent. ;  a  month's  delay  will  hardly 
affect    one    description  of   goods,  and  may  entirely  spoil 
another. 

There  are,  also,  many  articles  of  a  perishable  nature  with 
r^ard  to  which  it  is  very  difficult  to  discover  how  far  their 
deterioration  is  owing  to  the  direct  operation  of  the  perils  of 
the  seas,  for  which  the  underwriter  would,  primA  facie^  be 
liable,  and  how  far  to  that  inherent  decay  and  internal 
decomposition,  for  the  effect  of  which  he  is  not  responsible. 

In  order  to  avoid  the  difficulty  of  adjusting  the  rate  of 
premium  on  such  commodities  to  the  risk  incurred  on  them, 

3s2 
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Sect.  88d. 


The  policies 
of  all  states 
contain 
ffimilftr 
clauses. 


Form  of  the 
oommoii 
memorandum 
in  use  at 
Lloyd's. 


and  to  escape  being  harassed  with  claims  for  partial  losses 
alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent  vice 
of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails, 
have  introduced  clauses  into  the  policy  by  which  they 
stipulate  that  upon  certain  enumerated  articles  of  the  most 
perishable  nature,  and  of  very  frequent  import  and  export, 
they  will  not  be  liable  for  any  amount  of  sea  damage 
(average)  short  of  total  loss;  upon  others  less  perishable, 
that  they  will  not  be  liable  unless  the  damage  amotmts  to 
a  certain  percentage  on  their  prime  cost  or  value  in  the 
policy  (a). 

The  policies  of  all  mercantile  states  contedn  stipulations, 
introduced  with  this  object,  which  vary  greatly  both  in 
respect  of  the  articles  enumerated  and  the  amount  of  per- 
centage at  which  the  liability  of  the  underwriter  commences. 
The  stipulation  in  use  in  this  coxmtry  (which  was  first  intro- 
duced about  the  year  1749  (i) ),  is  generally  called  the 
common  memorandum,  and  the  articles  enumerated  in  it 
are  called  memorandimi  articles.  In  a  Lloyd's  policy  it  is 
in  the  following  form : — 

Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted 
free  from  average,  imless  general,  or  the  ship  be 
stranded;  sugar,  tobacco,  hemp,  flax,  hides,  and 
skins  are  warranted  free  from  average  imder  5/. 
per  cent. ;  and  all  other  goods,  also  the  ship  (c)  and 
freight,  are  warranted  free  from  average  imder  3/. 
per  cent.,  unless  general,  or  the  ship  is  stranded  {d). 


(a)  See  the  judgment  of  Lord  Al- 
yanlej  in  Dyson  r.  Rowcroft  (1803), 

3  B.   &  P.  476;   Benecke,  Pr.   of 
Indem.  464,  466  ;  Stevens,  Av.  219 ; 

4  Boulay-Paty,  Droit  Mar.  87. 

(b)  1  Magens,  10.    See  also  Boj- 
field  V.  Brown  (1737),  2  Str.  1065. 

(r)   The    '^Jansen''    Clause    (see 
Owen's    Clauses,   3rd   ed.    p.    125) 


throws  the  initial  3/.  per  cent.,  in 
the  case  of  particular  average  on 
ship,  on  the  owners,  who  are  further 
made  to  agree  to  remain  uninsured 
for  such  3/.  per  cent,  on  the  whole 
value  of  the  vessel.  The  clause 
applies  whether  or  not  the  ship  be 
stranded,  sunk,  or  burnt. 
(d)  The  words  "sunk  or  burnt" 
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883.  The  language  of  this  stipulation  is  evidently  very    Sect.  888. 

ambiguous,  and  a  great  variety  of  questions  have  arisen  as  to  Construction 

its  construction.    The  first  question  is,  what  is  included  under  mon  memo- 

the  words  by  which  the  enumerated  articles  are  described  in  ^  ^-^^^ 

the  first  and  second  clauses  ?    As  to  this  it  has  been  decided  articles  are 

indaded. 
in  this  country  that  the  word  com  includes  malt  (<?),  peas  and 

beans  (/),  but  not  rice  {g) ;  and  that  the  word  salt  does  not 

include  saltpetre  (A). 

In  the  United  States  it  has  been  decided  that  hides  and 

skins  do  not  include  furs  («'),  and  that  the  specification  of  one 

description  of  an  enumerated  article,  as  dried  fish,  excludes 

all  other  descriptions  of  the  same,  as  pickled  fish  {j) ;  so, 

also,  where  the  word  roots  was  among  the  enumerated  articles, 

it  was  held  not  to  include  sarsaparilla,  because  not  liable  to 

d«cay  by  sea  damage  (A-). 

884.  The  next  question  is  as  to  the  meaning  of  the  words  2.  Meaning 

^  .      r  .  of  the  words 

"  warranted  free  from  average ;  "  the  ambiguity  here  chiefly  "warranted 
arises  from  the  use  of  the  word  average  (M),  as  to  the  various  awage^' 
meanings  of  which  we  shall  have  more  to  say  elsewhere.     As 
here  used  it  means  partial  loss  by  perils  insured  against,  and 
the  purport  therefore  of  the  words  "warranted  free  from 
average,"  is  that  the  imderwriter,  as  to  the  articles  firstly 

have  within  recent  years  been  fre-  Esp.  633. 

qaenUj  added  (see  The  Glenlivet,  (/)    Mason    v.    Skorray    (1780), 

[1893]  P.  at  p.  168) ;  also  words  ex-  1  Marshall,  Ins.  225 ;    1  Park,  245, 

tending  the  liability  of  the  under-  253. 

writer  in  case  of  collision.    The  In-  {g)  Soott  v,  Bonrdillon  (1806),  2 

stitnte  daoses  are  noticed  infra^  and  B.  &  P.  N.  R.  213. 

will  be  found  in  the  Appendix.    The  (A)   Joumu    t>.    Boordien  (1787), 

punctuation    of    the    memorandum  1  Marshall,  Ins.  224  ;  1  Park,  245. 

varies,  and  in  many  of  its  forms  is  (»)  Astor  v.  Union  Ins.  Co.  (1827), 

open  to  criticism.    It  is  clearly  the  7  Cowen,  R.  202 ;  Bakewell  r.  United 

intention  of  all  parties  that  the  ex-  Ins.  Co.  (1801),  2  Johns.  Cas.  246; 

oeption  "unless  general,  &c."  shall  PhilUps,  s.  1764. 

apply  not  only  to  the  ZL  per  cent.,  U)  Baker    v,  Ludlow  (1801),    2 

but  also  to  the  5/.  per  cent,  articles.  Johns.  Cas.  289 ;  Phillips,  s.  1764. 

There  should  obviously  be  a  comma,  (*)  Coit  v.  Colonial  Ins.  Co.  (1811), 

and  not  a  semicolon,  after  **  61,  per  7  Johns.  R.  386. 

cent.,*'  and  a  comma  after  "  3/.  per  {fch)  For  a  learned  discussion  as  to 

,^^^x  n  the  origin  and  meaning  of  this  word, 

*^®°*-  see  6th  ed.  of  this  work,  pp.  919— 

(e\  Moody  v,   Surridge  (1794),   2  926, 
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Sect.  884.  enumerated,  stipulates  to  be  free  from  liability  for  any  extent 
of  deterioration  which  does  not  amount  to  a  total  loss.  And  as 
to  the  artides  subsequently  enumerated,  he  makes  the  same 
stipulation  as  to  all  damage  which  does  not  amoimt  to  5  per 
cent,  or  3  per  cent,  of  their  prime  cost,  or  insured  value ;  it 
being  imderstood  in  both  cases  that,  if  the  loss  do  amount  to 
the  agreed  percentage,  he  engages  to  pay  the  full  amount  (/). 
In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
warranted  free  from  average  in  clause  (1),  is  equivalent  to  an 
insurance  against  their  total  loss  only,  actual  or  construc- 
tive (w). 

3.  Meaning  885.  The  next  question  is  as  to  the  meaning  of  the  words 
°  vmieZ^  "  unless  general."  It  was  on  one  occasion  contended,  that 
general."        these  words  amounted  to  a  condition  that  if  a  general  average 

loss  took  place,  then  the  underwriters  were  liable  for  partial 
loss  also ;  but  this,  as  might  have  been  expected,  was  held 
not  to  be  so,  and  it  was  decided  that  the  true  construction  of 
the  words  "warranted  free  from  average  unless  general" 
was  that  the  imderwriter  is  exempted  by  the  memorandum 
from  liability  for  anything  less  than  a  total  loss,  except  it  be 
of  the  nature  of  general  average;  but  that  for  general 
average  losses  he  is  in  all  cases  liable  («).  And  the  warranty 
against  particular  average  does  not  preclude  an  assured  who 
has  incurred  expenses  in  order  to  prevent  a  total  loss,  from 
recovering  the  amoimt  thereof,  as  particular  charges,  imder 
the  sue  and  labour  clause  (o) . 

4.  Meaning  886.  Next,  as  to  the  words  "  or  the  ship  be  stranded,"  it 
"orthlship  ^^  been  decided  that  if  the  ship  be  stranded,  the  under- 
Tbe  steanded."  ^^ters  are  liable  for  partial  losses,  though  the  damage  or 

To  give  effect  ...  .  .       . 

to  these  words  deterioration  in  respect  of  which  the  claim  is  made  be  shown 
shown  ^at      ^  ^^^  proceeded,  not  from  the  stranding  itself,  but  from 

(/}  Per  Lord  Alvanlej  in  Dyson  v,  1660 ;  Prioe  v.  The  Al  Ships  Small 
Bowcroft  (1803),  3  B.  &  P.  476.  Damage  Assoc.  (1889),  22  Q.  B.  D. 

580. 

(m)  Adams  i^.  McKenzie  (1863),  j^j  Kidston  i;.  Empii»  Marine  Ins. 

32  L.  J.  C.  P.  92.  ^  (jgggj^  j^  ^  1  ^  p  g3g .  2  0.  P. 

(w)  Wilsonr.  Smith  (1764),  3  Burr.      357. 
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some  other  peril ;  thus,  in  the  leading  case  of  Burnett  r.  Sect.  886. 
Kensington,  the  facts  were,  that  the  ship,  having  sprung  a  the  loss  arose 
leak  by  striking  on  a  rock,  was  making  so  much  water,  that  stranding, 
the  captain,  for  the  general  safety,  was  obliged  to  run  her 
on  shore ; — the  cargo,  which  was  fruit,  "  warranted  free  of 
average,**  was  greatly  damaged,  but  it  was  expressly  found 
that  the  whole  damage  was  caused  by  the  leak,  and  none  by 
the  subsequent  stranding — the  Court,  after  two  arguments 
and  the  most  mature  deliberation,  held  the  imderwriters 
liable  for  the  average  loss  on  the  cargo,  notwithstanding  the 
memorandum  (jE?).  The  reason  that  mainly  influenced  the 
Court  in  their  decision  was  that,  by  determining  that  the 
assured  could  only  recover  for  loss  occasioned  by  the  stranding, 
they  would  let  in  all  the  doubt  and  difficulty  as  to  the  causes 
of  the  loss,  which  the  introduction  of  the  exception  "  unless 
stranded  "  into  the  memorandum  was  intended  to  remove  (q). 

In  this  case  of  Burnett  v.  Kensington,  it  wiU  be  observed  Though  the 
that  the  stranding,  though  subsequent  in  point  of  time,  was  take  pla^  in 
yet  in  some  degree  connected  with,  in  fact  was  necessitated  J^e  loyaee 
by,  the  very  peril  that  caused  the  damage  to  the  cargo :  it  has  a^d  the  aver- 
been  made  a  question  in  the  United  States,  whether  the  imder-  another,  still 
writer  is  liable,  if  the  stranding  take  place  in  one  part  of  the  ^ter  is  ' 
voyage,  and  the  cargo  be  not  damaged  until  a  subsequent  ^^^®- 
part  of  it,  by  a  cause  wholly  imconneoted  with  the  stranding  (r) . 

{p)  Burnett  v,  Kensing^n  (1797)i  particular  average  under  3  per  cent., 

7  T.  R.  210 ;  ooofirming  Cantillon  but    nevertheless   when    the  vessel 

i;.  London  Ass.  Co.  (1764),  cited  3  shall  have  been  stranded,  sunk,  on 

3urr.  1553,  and  Browning  t>.  Elmslie  fire,  or  in  collision  with  any  other 

(1797),  dted  7  T.  R.  216,  and  4  T.  R.  ship  or  vessel,  underwriters  to  pay 

783,  and  overruling,  as  to  this  point,  the  damage  occasioned  thereby."    It 

T^^lson  V,  Smith  (1764),  3  Burr.  1560.  is  submitted  that  where  these  clauses 

In  America,  see  London  Assurance  are  attached  to  the  policy  (which  also 

V,  Gompanhia  de  Hoagens  (1897),  contains  the  common  memorandum), 

167  U.  S.  149.  effect  would  be  given  to  the  final 

,     (^)  Bee  per  Grose,  J.,  7  T.  R.  224 ;  ^ords  by  limiting  the  underwriters' 

andcf.Nesbittr.Lushington(1792),  ^^^   ^   accordance    therewith. 

4  T.  R.  783  :  and  Thames,  &c.  Ins.  .  ,         ^ 

Co.  V.  Pitts,   [1893]  1  Q.  B.  476.  notwithstanding  the  decision  m  Bur- 

The   Institute  Clauses   provide   as  nett  r.  Kenmngton. 
follows  :— "  Warranted    free    from  (r)  2  Phillips,  Ins.  s.  1761. 
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Sect.  886.  This,  however,  is  a  point  on  which  it  is  apprehended  that  no 
doubt  can  be  entertained  in  EngKsh  law,  it  being  distinctly 
admitted  by  Ghrose,  J.,  as  a  consequence  clearly  following 
from  the  decision  of  the  Court  in  Burnett  v,  Kensington, 
"  that,  if  a  ship  be  stranded  and  the  cargo  suffers  no  damage 
whatever,  and  afterwards  the  ship  meets  with  bad  weather, 
and  the  cargo  sustains  an  average  loss  of  90  per  cent.,  the 
imderwriters  are  answerable  for  the  whole  of  that  average 
loss,"  though  no  part  may  have  happened  in  consequence  of 
the  previous  stranding  (a). 

Provided  the        887.  Where,  however,  the  stranding  takes  place  after  the 

gOOflW  \)Q  still 

at  riuk,  and     memorandum  articles  have  ceased  to  be  at  risk  (as  where  they 
!^p^         ®    were  landed  and  sold  at  Eio  in  the  course  of  the  voyage,  and 
the  stranding  took  place  off  Bordeaux,  the  port  of  destina- 
tion), this  does  not  render  the  underwriter  liable  for  an 
average  loss  sustained  by  them  in  the  course  of  the  voyage, 
for  the  stranding  contemplated  by  the  memorandum  must  be 
one  which  takes  place  after  the  adventure  on  the  memorandum 
articles  has  commenced,   and  before  it  has  terminated  (^). 
Moreover,  the  goods  must  be  on  board  the  ship  at  the  time  of 
the  stranding  (u). 
Stranding  of        It  has  also  been  decided,  that  the  words  "  or  the  ship  be 
not  within  the  stranded "  are  exclusively  confined  to  the  stranding  of  the 
exception.       Q^ip^  and  that  the  stranding  of  a  lighter,  in  which  goods  are 
being  conveyed  from  the  ship  to  shore,  is  not  within  the 
exception  (a?). 
The  meaning  of  the  memorandum,  therefore,  is — 
1.  That  all  losses,  in  the  nature  of  general  average,  are  to 

(»)  Per  Grose,  J.,  in  Burnett  v,  (x)  HofiPman  t;.  Marshall  (1835),  2 

Kensington    (1797),   7    T.  R.   223,  Bing.  N.  0.  383 ;  2  Scott,  604.    Thic 

224.  oontingenoj,  however,  may  be  ex- 

{t)  Bonx    V,    Salvador    (1836),    1  pressly  provided  for,  as  in  Thames, 

Bing.    N.    0.    636  ;    3   ibid.    276  ;  &c,  v,  Pitts,  ttbi  supra,  where  the 

Thames,  &c.  Ina^  Co  t;.  Pitts,  [1893]  ^^^  ^^   «  ^^   the   ship   or  * 
1  Q.  B.  476 ;  The  Alsace  Lorraine, 


[1893]  P.  209. 


craft  should  be  stranded,  &o. ; "  as 


(u)   Thames,   &o.  v.  Pitts ;    The      *<>  *^®  ^^^  <>'  which  words,  see  per 
Alsace  Lorraine,  ubi  tupra.  Day,  J.,  at  p.  486. 
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be  paid  by  the  underwriter  as  though  the  policy  did  not  con-    Sect.  887. 
tedn  the  memorandum : 

2.  That  the  imderwriter  is  liable  for  no  particular  average 
losses,  or  for  none  imder  the  rates  specified,  unless  the  ship 
be  stranded : 

3.  But  that  if  the  ship  be  stranded  while  the  memorandimi 
articles  are  on  board,  then  the  underwriter  is  liable  to  pay  all 
particular  average  losses,  whether  caused  by  the  stranding  or 
not,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  **^to  be  stranded  "  within  the  mean- 
ing of  the  memorandum. 

888.  The  term  "  stranding  "  is  very  badly  chosen,  and  has  What  w  a 

.  .  .         .  fltpandinjf 

given  rise  to  a  variety  of  decisions  which,  in  the  language  of  within  the 
Lord  EUenborough,  "  display  a  curiosity  not  at  all  creditable  "^®°^^'*^  '™- 
to  the  law"  (y). 

The  following  appear  to  be  the  principal  points  determined 
as  to  what  constitutes  a  stranding  within  the  meaning  of  the 
memorandum : — 

If,  as  Lord  EUenborough  says  (s),  "  it  be  merely  touch  There  must  be 
and  go  "  with  the  ship, — if,  that  is,  she  merely  touches  on  the  the  ship  for  a 
obstructing  object  (whether  rock,  bank,  reef,  or  of  whatever  tiSot'from  a" 
other  nature)  without  remaining  fixed  upon  it  for  some  space  ™^ 'J?'*®^ 
of  time,  that  will  not  constitute  a  stranding ;  if,  on  the  other 
hand,  she  settles  down  on  it  in  a  quiescent  state,  it  will  (a). 
The  amount  of  damage  sustained  by  the  ship  has  nothing  to 
do  with  the  question  of  stranding  or  no  stranding  (b). 

Thus,  where  a  ship  ran  aground  on  some  piles,  placed  in  a  On  piles  in 
river  bed  about  nine  yards  from  the  shore,  in  order  to  keep  up 


riverbed. 


(y)    Per    Lord    EUenborough    in  231;    Harman    v.  Vaux   (1813),    3 

H'Dougle  V.  Bojal  Exch.  Ass.  Co.  Camp.  429;  Baker  r.  Towrj  (1816), 

(1816),  4  Camp.  284 ;   4  M.  &  S.  1  Stark.   436 ;    M'Doagle  9.  Royal 

503.  Ezoh.    Abs.   Co.   (1816),    4    Camp. 

(s)  4  Gamp.  283.  283. 

(a)   Dobeon  v.  Bolton   (1799),   1  (b)    Harman   i;.  Vanx    (1813),   3 

Park,    Ins.  239 ;    1  Marshall,  Ins«  Camp.  429. 
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Sect.  888.    the  banks,  and  there  rested  till  they  were  out  away,  this  was 
held  to  be  a  stranding  (c). 

On  mud-bank  A  ship  was  proceeding  down  a  tidal  river  when  the  wind 
*  suddenly  took  her  aheeul,  and  she  went  ashore  stem  foremost 
on  the  mud  bank  of  the  river.  There  she  remained  fast  for 
about  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage ;  it  was  not  found  that  she  had  sus- 
tained any  injury.  Lord  EUenborough  held  that  this  was 
a  stranding ;  he  says,  "  It  is  not  merely  touching  the  ground 
that  constitutes  stranding.  If  the  ship  touches  and  runs,  that 
circumstance  is  not  to  be  regarded.  There  she  is  never  in  a 
quiescent  state ;  but  if  she  is  forced  ashore,  or  driven  on  a 
bank,  and  remains  for  any  time  on  the  ground,  this  is  a 
stranding,  without  reference  to  the  degree  of  damage  she  may 
thereby  sustain  "(^).     So,  where  a  ship  was  driven  by  a 

On  a  rock  for   cun'ent  On  a  rock,  and  remained  fixed  there  from  fifteen  to 

minutee.  twenty  minutes,  it  was  held  a  stranding  (e). 

But,  where  a  ship  coming  out  of  a  harbour  struck  on  a 
rock,  fell  over  on  her  beam  ends,  and  after  remaining  so  for 
a  minute  and  a  half  floated  off  and  proceeded  on  her  voyage, 
Lord  EUenborough  held  that  this  was  no  stranding.  "  To  use 
a  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 

Mere** touch   is  *touch  and  go'  with  the  ship  there  is  no  stranding.     It 
^  '  cannot  be  enough  that  the  ship  lay  for  a  few  moments  on  her 

beam  ends.  Every  striking  must  necessarily  produce  a  re- 
tardation of  the  ship's  motion.  If  by  the  force  of  the  elements 
she  is  run  aground  and  becomes  stationary,  it  is  immaterial 
whether  this  be  on  piles  or  on  rocks  on  the  sea  shore ;  but  a 
mere  striking  will  not  do,  wheresoever  that  may  happen  "  (/). 
When  the  case  came  before  the  full  Court,  his  Lordship  said, 
<^  I  take  it  that  stranding  in  its  fair  legal  sense  implies  a 
settling  of  the  ship — some  resting  or  interruption  of  the 

(tf)  DobBon    V.    Bolton    (1799),    1  («)  Baker  tJ.Towry  (1816),  1  Stark. 

Park,  Ins.  239 ;  1  Marshall,  Ins.  231 ;  436. 

2  PhiUips,  Ins.  s.  1758.  (/)  M*Dougle   v.    Royal   Exch. 

(rf)  Harman   v,  Vaux   (1813),    3  Ass.  Co.  (1816),  4  Camp.  288;  5.  C, 

Camp.  429.  4  H.  &  S.  603. 
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voyage,  so  that  the  ship  may  pro  tempore  be  considered  as    Sect.  888. 
wrecked;  from  which  misfortunes  a  great  deal  of  damage 
does  frequently  occur  "  {g). 

In  the  case  of  Baring  v.  Henkle  (A),  Lord  Kenyon  held  that 
a  ship  in  a  tidal  river  which  was  fouled  and  driven  on  a  bank, 
where  she  remained  an  hour,  was  not  stranded.  Thi^  decision, 
which  is  inconsistent  with  thfe  later  authorities,  is  very 
questionable  (*). 

889.  Another  important  test  is  to  ascertain  whether  the  No  stranding 
ship  took  the  ground  in  the  ordinary  course  of  the  navigation,  ship  takes  the 
or  in  consequence  of  some  unusual  and  unexpected  calamity.    ^*^ry"^ 

"Where  a  vessel  takes  the  ground  in  the  ordinary  and  ooa«*©<>f 

...  navigation. 

usual  course  of  navigation  and  management  in  a  tide  nver  or 
harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the 
flow  of  tide  or  increase  of  water,  such  an  event  shall  not  be 
considered  a  stranding  within  the  memorandum  "  {k). 

A  vessel,  under  the  care  of  a  pilot,  while  being  taken  up  Heame  v, 
Cork  river,  twice  took  ground  from  shallowness  of  water,  '^  * 
and  remained  aground,  on  the  first  occasion  eight,  and  on  the 
second  occasion  ten,  hours.  She  was  each  time  fioated  off 
by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
quay  in  Cork  harbour :  on  the  tide  ebbing  she  fell  over  on 
her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  groimd  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more  than 
was  usual  with  edl  vessels  of  the  same  class  in  the  Cork  river. 
This  was  therefore  held  not  to  be  a  stranding  within  the 
memorandum  (/). 

(^)  4  M.  &  S.  506.  (k)  Per  Lord  Tenterden  in  Wells 

(K\  Ba  "         Henkle  aSOn  iMar-       ^'  Hopwood  (1832),  3  B.  &  Ad.  34. 

1.  11  «««  «  -nLMv  T  \n'Q  As  to  the  reasons  for  the  rule,  see 
a^,  232  ;  2  Phdhps.  In«.  s.  17o8.        ^^  ^^^  ^    ^^  ^   ^^    ;^3  . 

(i)  Per  Taunton,  J.,  in  3  B.  &  Ad.      Parke,  J.,  in  3  B.  &  Ad.  29. 
27 ;  per  Lord  Canjpbell  in  1  E.  &  B.  (/)  Heame  r.  Edmunds  (1819),  1 

460.  Brod.  &  B.  388 ;  4  Moore,  15. 
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Sect.  889. 


But  where  the 
gpx)iind  is 
taken  by 
reason  of 
some  acoi- 
dental  occnr- 
renoe  or  ex- 
traneous 
cause,  that  is 
a  stranding. 


Instances : 
Breaking  of 
rope,  -where 
improperly 
moored. 


Breaking 
knees  by 
heaTy  swell. 

Settling  on 
piles  owing  to 
emptying 
canal. 


So,  where  a  vessel  entered  a  tidal  harbour,  and  was  moored 
in  the  very  place  indicated  by  the  harbour-master,  and,  upon 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  groimd  in 
the  ordinary  course  of  the  navigation  (m). 

890.  "  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some 
imusual  or  accidental  occurrence,  such  an  event  is  a  stranding 
within  the  meaning  of  the  memorandum  "  (n) ;  or,  as  Tindal, 
C.  J.,  expresses  it,  "  where  the  taking  of  the  ground  does  not 
happen  solely  fi'om  those  natural  causes  which  are  necessarily 
incident  to  the  ordinary  course  of  the  navigation  in  which 
the  ship  is  engaged,  either  wholly  or  in  part,  but  from  some 
accidental  or  extraneous  cause,  that  is  a  stranding"  (o). 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  in  his 
absence,  fastened  a  ship  by  a  rope  to  the  pier  of  the  St. 
George's  dock  basin,  where  the  dock-master  told  him  she 
would  not  lie  safely.  Soon  afterwards  the  ship  took  ground 
astern,  and,  the  tide  ebbing,  the  rope  broke,  and  she  fell  over 
on  her  side  and  was  much  damaged.  The  Court  held  that 
this  was  clearly  a  stranding,  the  ship  having  been  taken  out 
of  the  usual  course,  and  improperly  moored  in  the  place  where 
the  accident  afterwards  happened  (/?). 

The  decision  was  the  same  where  a  ship  took  the  ground  in 
Boulogne  harbour,  and  had  her  knees  broken  by  a  heavy  swell 
running  into  the  harbour  (q). 

A  ship  being  in  Wisbeach  river  (which  is  an  artificial  inland 
navigation)  it  became  necessary  to  draw  off  the  water :  upon 


(m)  Kingsford  v.  Marshall  (1832), 
8  Bing.  458  ;  1  M.  &  Scott,  657.  See 
also  Magnus  v.  Buttemer  (1852),  11 
C.  B.  876;  21  L.  J.  0.  P.  119. 

(«)  Per  Lord  Tenterden,  3  B.  & 
Ad.  34. 

(o)  8  Bing.  464. 


{p)  Garruthers  v,  Sydebotham 
(1815),  4  M.  &  S.  77 ;  and  see  the 
observations  of  Taunton,  J.,  on  this 
case,  in  3  B.  &  Ad.  25. 

{q)  Fletcher  v.  Inglis  (1819),  2 
B.  Sc  Aid.  315. 


Digitized  by 


Google 


CHAP,  m.]     UNDER  THE  MEMORANDUM. 


1003 


the  water's  sinking,  the  ship  accidentally  settled  down  on  some  Sect.  890. 
piles,  which  were  not  previously  known  to  be  there.  This 
was  held  to  be  a  stranding,  the  event  not  being  in  the  ordi- 
nary course  of  the  navigation ;  for  "  we  cannot  suppose,"  says 
Abbott,  C.  J.,  "  that  these  canals  are  so  constantly  wanting 
repair  as  to  make  the  drawing  off  the  water  an  occurrence  in 
the  ordinary  course  of  the  voyage  "  (r). 

A  ship,  on  entering  a  tidal  harbour,  struck  the  fluke  of  an  Taking 
anchor,  and  being  afterwards  moored  in  deep  water  was  found  warped  in 
to  be  in  danger  of  sinking.     For  this  reason  she  was  weurped  *^*^^^- 
further  up  the  harbour,  where  she  took  ground  and  remained 
fast.     This  was  held  to  be  a  stranding,  for,  as  remarked  by 
Bayley,  J.,  "  the  ship,  in  this  case,  was  laid  on  the  strand, 
not  in  the  ordinary  course  of  navigation,  but  ex  necessitate  to 
avoid  an  impending  danger  "  (s). 

A  ship  was  obliged  to  put  into  a  harbour  which  was  dry  Falling  over 
at  every  tide,  and  was  there  moored  alongside  a  quay  where  of  rope.  ^ 
ships  of  her  burthen  usually  lay :  in  addition  to  the  usual 
moorings,  it  was  found  necessary  to  lash  her  by  a  rope  fastened 
round  her  masts  to  posts  on  the  shore ;  when  the  tide  ebbed, 
this  rope,  not  being  of  sufficient  strength,  broke ;  on  which 
she  fell  over  on  her  side  and  was  stove  in.  This  was  held 
to  be  a  stranding:  the  falling  over  having  taken  place,  not  in 
the  ordinary  course  of  the  voyage,  but  in  consequence  of  an 
unforeseen  accident,  viz.,  the  breaking  of  the  rope  (t). 

Finally,  the  point  was  recently  discussed  in  a  case  the  facts  Taking 
of  which  were  as  follows : — The  risk  was  on  goods  until  safely  fha^boSom. 
landed  at  Dingle,  a  port  in  a  tidal  harbour  on  the  west  coast 
of  Ireland,  where  vessels  of  the  size  of  the  ship  in  question 
could  only  reach  the  quay  to  imload  during  high  spring 
tides.  The  vessel  was  in  the  course  of  being  brought  to  the 
quay ;  but  as  it  was  found  that  she  could  not  get  within  20 
feet  of  it,  she  was  left  where  she  was  to  await  a  higher  tide, 

(r)  Rayner  v.  Godmond  (1821),  6      Cr.   736  ;    S.  C,   7  Dowl.  &  Ryl. 
B.  &  Aid.  225.  244. 

(0  Bishop  V.  PentOand  (1827),   7 
(f)  Barrow  v,  BeU  (1826),  4  B.  &      B.  &  Or.  219 ;  1  Man.  &  Eyl.  49. 
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Sect.  890.  it  being  intended  that,  in  accordance  with  the  usual  practice, 
she  should,  while  so  waiting,  take  the  ground  on  an  even  keel 
on  hard  sand.  Instead,  however,  of  doing  so,  she  pitched  by 
the  head  across  a  bank  into  a  hole  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be  strained,  by  reason 
whereof  she  made  water  and  damage  resulted  to  the  cargo. 
The  bank  and  tide  which  caused  the  mischief  had  not  been 
previously  known  to  exist,  but  were  afterwards  ascertained  to 
have  been  fortuitously  caused,  and  no  vessel  had  met  with  a 
similar  occurrence  before.  The  Court  of  Appeal,  aflSrming 
Field,  J.,  accepted  as  correct  the  statement  of  the  law  in  the 
cases  above  cited,  but  decided  that  under  the  circumstances 
the  stranding  was  not  in  the  ordinary  course  of  navigation. 
"  It  is  sufficient  to  say,"  said  Brett,  L.J.,  "  that  where  by 
temporary  circumstances  the  bottom  of  the  harbour  is  in  a 
different  condition  from  its  ordinary  state,  and  a  vessel  takes 
the  ground  in  a  different  manner  from  that  which  was 
intended,  she  may  be  said  to  be  stranded  "  (w). 

891.  It  may  often  be  a  question  of  some  nicety  to  deter- 

or  "burnt"  within  the 
In  The  Glenlivet  (a?),  a 
fire  broke  out  on  board  the  ship,  in  one  of  the  coal  bunkers, 
severe  enough  to  do  some  damage  to  the  plating  before  it  was 
extinguished.  The  shipowner  contended  that  any  fire  doing 
any  structural  damage  was  sufficient  to  constitute  a  burning 
of  the  ship.  The  Court  of  Appeal,  however,  while  agreeing 
that  a  partial  burning  might  be  sufficient,  held  that  the 
question  as  to  whether,  imder  all  the  circumstances  of  the 
particular  case,  the  vessel  was  within  the  ordinary  meaning 
of  the  English  language  a  "  burnt "  ship,  was  one  of  fact, 
and  that  in  this  particular  case  the  vessel  hod  clearly  not  been 
"  burnt." 

There  has  been  no  judicial  decision  on  the  meaning  of 


What  18  a 
sinkmgor  a 
buming  with- 
in  the  memo« 
randum. 


mine  whether  a  vessel  is  "sunk" 
meaning  of    the    memorandum. 


(«)  Letchford  v,  Oldham  (1880),  6 
Q.  B.  D.  638.  Of.  alao  Wells  v, 
Hopwood  (1832),  3  B.  &  Ad.  20; 


Corcoran  V.  Oumey  (1863),  1  E.  &  B. 
466;  22L.  J.  Q.  B.  113. 

(x)  [1893]  P.  164  ;  [1894]  P.  48. 
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"  sunk,"  and  it  may  be  doubted  whether  a  vessel  would  be    Sect.  891. 

held  to  have  "  sunk  "  where  she  has  been  throughout  capable 

of  being  navigated  and  has  eventually  reached  port  in  safety. 

In  Bryant  &  May  t\  London  Assurance  Co.  {i/)  the  vessel  on 

arrival  at  Qravesend,  with  a  cargo  of  match  splints,  had  her 

deck  submerged  as  far  aft  as  the  mainmast,  and  the  cargo  was 

much  wetted.     The  plaintiffs  contended  that  she  had  sunk  as 

far  as  a  vessel  with  such  a  cargo  could  sink.     But  a  special 

jury  found  that  there  had  been  no  sinking  within  the  meaning 

of  the  memorandum. 

The  meaning  of  "  collision  "  has  been  abeady  dealt  with 
when  treating  of  the  more  general  words  in  the  policy  (s). 
It  is  unneces8€uy  to  discuss  this  expression  specially  in  this 
context. 

892.  The  object  of  both  these  clauses  is  the  same,  viz.,  to  The  6  and  3 
protect  the  underwriter  against  trifling  claims.    The  former,  cUus^.* 
comprising  articles  more  liable  to  sea  damage  tham  the  general 

cargo,  though  not  so  perishable  as  those  which,  in  the  first 
clause,  are  warranted  free  of  all  average,  stipulates  that  with 
respect  to  them  the  imderwriter  shall  not  be  liable  unless  the 
loss  amounts  to  5  per  cent. ;  the  latter  clause  provides  that, 
with  regard  to  the  general  cargo,  the  ship  and  freight,  he 
shall  not  be  liable  unless  the  loss  amounts  to  3  per  cent.  (a). 

Upon  the  construction  of  these  clauses  many  questions  have  I.  How  the 
arisen,  which  may,  however,  all  be  comprised  imder  two  ^tageis^o" 
general  heads,  viz. :  1.  How  is  the  required  amount  of  loss  ^®™*deup. 
to  be  made  up  in  itself  ?    2.  Upon  what  value  is  it  to  be 
calculated  P 

893.  The  first  question  that  presents  itself  under  the  first 
head  is  this :  Can  successive  losses,  happening  at  different 

(y)  (1886),  2  Times  L.  B.  691 ;  5    per   cent,   clause   are   generaUj 

GK>w,  180.  caUed,  together  with  those  in  the 

(z)  Ante,  88.  795, 826.    In  America,  first    clause,    enumerated    articles  ; 

of.  London  Assurance  v,  Companhia  the  * '  other  goods ' '  included  generally 

de  Hoagens  (1897),  167  H.  S.  149.  in  the  3  per  cent,  clause,  are  caUed 

(a)  The  articles  specified  in  the  the  non-enumerated  articles. 
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gether. 


Sect.  893.  times,  be  added  together,  so  as  to  make  the  underwriter 
liable  if  their  aggregate  amount  exceeds  6  per  cent,  or 
3  per  cent.  P 

With  regard  to  freight  and  goods,  there  never  has  been 
any  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 
of  the  whole  damage  occasioned  in  the  course  of  the  voyage ; 
on  the  ground  that  until  the  end  of  the  voyage  it  is  im- 
possible to  estimate  the  real  amount  of  damage  done  to  the 
cargo  (6). 
(1)  SuooessiTe  It  was  decided  in  1832  that  the  rule  was  the  same  in  this 
iDgat^Se^"  countiy  with  regard  to  the  ship  also  (r).     An  earlier  case  in 

rent  parte  of    America  had  decided  the  contrary  (d), 

voyage  may  ,  . 

be  added  to-        In  1 885  the  point  was  considered  by  the  Court  of  Appeal  (e) . 

The  decision  of  1832  was  declared  to  be  binding  as  regards 
voyage  policies.  The  law  of  this  country,  therefore,  now  is 
that  successive,  distinct  and  separate  average  losses,  whether 
on  ship,  freight  or  cargo,  may  at  the  termination  of  a  voyage 
covered  by  a  voyage  policy  be  added  together,  so  that  if  the 
aggregate  exceeds  the  stipulated  percentage  the  imderwriter 
^\ill  be  liable. 

As  regards  time  policies,  however,  a  distinction  is  made. 
It  was  argued  on  behalf  of  the  shipowner,  in  the  case  in  the 
Court  of  Appeal  above  referred  to,  that  he  was  entitled  to 
wait  until  the  end  of  the  year  for  which  his  vessel  was  insured 
and  then  add  together  all  the  average  losses  incurred,  although 
they  had  been  incurred  in  separate  and  distinct  voyages 
during  the  year.  It  was  held,  however,  in  view  of  the  long- 
established  maritime  practice  of  dividing  the  voyages  and 
treating  each  voyage  as  a  separate  matter,  that  the  ship- 

{b)  Beneoke,  Pr.  of  Indem.  473 ;  (e)  Stewart  v.  Merchants'  Harine 

Steyen8,AY.228;Doimellr.Ck)liimb.  Ins.  Co.  (1885),  16  Q.  B.  D.  619. 

Ins.  CJo.  (1836),  2  Smnn.  366.  Cf.  also  Price  r.  The  Al  Ships  SmaU 

(c)  Blackett  v.  Koyal  Exch.  Ass.  Damage  Ins.  Assoc.  Ld.  (1889),  22 
Co.  (1832),  2  C.  &  J   244  q  3  j^  ^^      5g3     ^he  decision  in 

(d)  Brooks  r.  Onental  Ins.   Co.  .  . 
(1828),  7  Pick  (Mass.)  R.  259  ;  dis-  ®*^^~^  «  ^^  "»  "^^^^^  °"*^*^"^ 
approved,    however,    in    DonneU's  ^  Mr.  Maclaohlan  in  the  6th  edi- 
Case,  ubi  supra.  tion  of  this  work  (pp.  829—833). 
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owner  oould  only  add  together  such  average  losses  as  occurred    Sect.  893. 
in  the  same  voyage  (/). 

894.  A  second  rule  is,  that  general  and  particular  average  (2)  Whether 

cannot  be  added  together,  so  as  to  make  the  imderwriter  liable  p^cular 

if  their  aggregate  amount  exceeds  the  requisite  percentage  (g).  ^^^f^^. 

The  rule  is  so  stated  in  the  various  text-books  (A),  but  the  gether  to 

make  up  the 

statement  is  ambiguous.  '*  General  average  "  may  denote  amount, 
either  a  general  average  sacrifice,  or  a  general  average 
expenditure,  or  a  general  average  contribution.  A  general 
average  sacrifice  implies  physical  damage  to,  or  actual  loss 
of,  a  particular  interest,  and  none  the  less  is  that  particular 
interest  lost  or  damaged,  by  reason  of  the  fact  that  the 
sufferer  is  entitled  to  receive  contribution  in  respect  thereof 
from  others.  A  general  average  expenditure  or  contribution, 
however,  implies  no  physical  damage  whatever  to  any 
interest;  ship,  freight,  and  cargo  are  in  themselves  left 
unharmed ;  it  is  merely  their  owners  who  suffer  pecuniary 
damage.  It  was  never  supposed  that  the  required  per- 
centage could  be  made  up,  by  adding  to  a  particular  average 
loss  in  respect  of  any  one  interest  either  a  general  average 
expenditure  incurred  primarily  by  the  owner  of  that  interest, 
or  the  amount  leviable  on  that  interest  by  way  of  general 
average  contribution  in  respect  of  a  loss  sustained  by  another 
interest,  and  it  is  not  clear  that  the  text-book  authorities 
above    referred    to    meant    anything    more    than    this  (/). 

(/)  The  Institute  Time  Clauses  paHdoukr  charges,  continues,  ''for 
(see  Appendix)  contain  express  pro-  the  same  reason,  general  and  par- 
visions  on  this  point.  ticular  average  cannot  be  added  "  to 

{g)  Stevens,  Ay.    232 ;    Beneoke,  make  up  the  required  percentage. 

Pr.  of  Indem.  472 ;  2  Phillips,  Ins.  Now,  the    reason    why    particular 

s.  1779.  charges    are  not  included  in  par- 

(A)  Beneoke,  472 ;  Hughes,  284 ;  ticular  average   is    simply  because 

Stevens,  232  ;   2  Phillips,  s.  1779  ;  the  actual  damage  suffered  by  the 

2  Amould,  2nd  ed.  p.  886.  interest  in  question  itself,   as  dis- 

(«)  The  reasons  given  appear  to  tinct  from  the  pecuniary  loss  sus- 

make  this  clear.     Thus   Beneoke,  tained  by  its  owner,  is  in  no  way 

after  correctly  stating  that  for  the  increased  by   the  necessity  of   in- 

purposes  of  the  memorandum  par-  ourring  charges  in  relation  thereto, 

ticular  average  does  not  comprise  This  is  an  equally  good  reason  why 
VOL.  II.  3  T 
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Sect.  894.  "  Average "  in  the  memorandum  means  physical  damage 
to,  or  actual  loss  of,  the  subject-matter  to  which  the  term  is 
applied.  But  when  the  same  interest  has  sustained  physical 
damage  from  two  causes,  one  of  which  does,  but  the  other 
does  not,  give  the  right  to  a  general  average  contribution 
from  the  other  interests,  is  there  any  reason  why  these  two 
losses  should  not  be  added  together  ? 

896.  This  question  was  recently  discussed  in  the  Court  of 
Appeal  (y ),  and  it  was  decided  that  the  fact  that  a  partial 
loss  is  a  general  average  loss  is  sufficient  to  prevent  the 
sufferer  from  adding  its  amoimt  to  that  of  another  partial 
loss  on  the  same  interest,  which  is  a  particular  average  loss, 
so  as  to  bring  the  total  up  to  3/.  per  cent.  Thus,  if  a  vessel 
sustains  fortuitous  injury  by  a  peril  of  the  sea,  and  sub- 
sequently sustains  further  injury  by  reason  of  the  sacrifice  of 
a  mast  for  the  general  safety,  it  is  not  permissible,  according 
to  the  authority  of  this  case,  to  add  together  the  amount  of 
the  losses  so  caused  in  order  to  bring  the  total  up  to  the 

CritioiBm  of     requisite  percentage.     It  must  be  confessed  that  this  decision 
Ptioe*8  Case.  .  . 

appears  surprising,   especially  in  view  of  the  decision  in 

Dickenson  v,  Jardine  (k) ,  where  it  was  held  that  general  average 
losses,  if  caused  by  a  peril  insured  against,  were  recoverable 
by  the  assured  from  the  underwriter  direct — the  only  differ- 
ence between  such  losses  and  particular  average  losses  being 
that  the  underwriter  was,  in  respect  of  the  former,  entitled 
by  subrogation  to  recover  contribution  from  the  owners  of 
the  other  interests.  There  is  much  force  in  the  contention 
that  as  between  assured  and  insurer,  all  partial  losses  caused 
by  perils  insured  against  are  recoverable  from  underwriters 
as  particular  average  in  the  first  instance,  general  average 
principles  only  arising  subsequently  as  between  the  owners  of 
the  several  interests.     Such,  too,  was  the  view  adopted  in 

general  average  expenditure  or  con-  be  added  to  a  particular  average  on 

tribution  should   not   be  added  to  *^®  same  interest. 

particular  average,  but  it  .«ord»  no  i>i£^™U.,7«88^,'3  f|'^  K 

ground    for  the  contention  that  a  530, 

general  average  sacrifice  should  not  [k)  (1868),  L.  JR.  3  C.  P.  639. 
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business  circles  ever  since  1868,  the  date  of  Dickenson  v.  Sect.  896. 
Jardine,  until  1889,  that  of  Price's  case  (/).  The  Court  of 
Appeal  base  their  decision  in  Price's  case  upon  (1)  the 
opinions  expressed  in  the  various  text-books  {m) ;  (2)  an 
early  American  decision  (n) ;  and  (3)  the  established  view 
of,  and  practice  in,  the  trade.  But  (1),  as  we  have  already 
observed,  the  rule  as  stated  in  the  text-books  is  stated  in  the 
same  ambiguous  terms  as  in  this  text,  and  while  it  is 
admittedly  applicable  to  cases  of  general  average  expenditure 
and  contribution,  it  is  at  least  doubtful  whether  the  writers 
ever  meant  their  statements  to  apply  to  cases  of  general 
average  sacrifice ;  (2),  the  American  decision  does  not  appear 
to  cover  the  point.  It  was  a  case  where  the  vessel  had 
sustained  particular  average  damage,  which  made  it  necessary 
to  take  her  into  a  port  of  refuge  to  refit.  It  was  held  merely 
that  the  partial  damage  actually  sustained  by  the  vessel  could 
not  be  added  to  the  vessel's  share  of  the  general  average 
expenditure,  on  the  ground  that ''  the  damage  sustained  by 
the  vessel  is  the  partial  loss,  but  the  contribution  is  a  charge 
to  which  the  property  saved  is  made  liable  by  the  marine 
law."  As  for  (3),  the  Court  appears  to  have  been  mistaken. 
Until  the  decision  in  question,  the  practice  had  always  been, 
ever  since  1868,  when  •  Dickenson  t?.  Jardine  was  decided, 
to  add  together  all  partial  damage  suffered  during  the 
voyage,  whether  contribution  were  leviable  in  respect  of  any 
part  of  such  damage  or  not.  It  is  only  since  this  decision 
that  the  practice  has  been  altered  in  order  to  conform  there- 
with (o). 

(/)  See  MoArthor,  386 ;  Gow,  312.  policies  of  insuranoe,  a  direct  lia* 

(m)  See  n.  (A),  tupra,  hUity  of  an  underwriter  on  ship  for 

(ft)  Padelford  v,  Boardman  (1808),  loss  of  or  damage  to  ship's  materials, 

4  Mass.  648.  and  of  an  imderwriter  on  goods  or 

{o)  See  MoArthur  and  Gk>w,  ubi  freight,  for  loss  of  or  damage  to 

aupra.    The  role  of  practice  adopted  goods  or  loss  of  freight  so  sacrificed 

in  oonseqnence  of   the  decision  in  as  a  general  average  loss ;  that  sach 

Price's  Case  bj  the  Association  of  loss,  not  being  particular  average,  is 

Average  Adjusters  is  as  foUows : —  not  taken  into  account  in  computing 

**That  in  case  of  general  average  the  memorandum  percentages,  and 

•aoiifice   there   is,   under   ordinary  that  the  direct  liability  of  an  under- 

3t2 
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Sect.  896.        896.  A  third  rule  is,  that  expenses    (called  ^^partionlar 


(3)  Parfcioiilar  oharges "  by  average  adjusters)  incurred  for  saying  or  pre- 
not  ^'add^  Serving  the  cargo  and  freight  (such  as  warehouse  rent  in  an 
tothe aver-     intermediate  port,  and  expenses  of  unloading  and  reloading) 

cannot  be  added  to  the  damage,  in  order  to  make  it  up  to  the 
required  amount  {p) ;  for,  as  Stevens  says,  these  expenses  are 
not  of  the  nature  of  a  loss,  but  are  charges  incurred  to  pre- 
serve and  bring  forward  the  property :  the  clause  only  con- 
templates a  loss,  and  that  such  loss  should  arise  from  an 
accident  (q).  These  charges  themselves  must  be  paid  by  the 
imderwriter,  whether  they  amount  to  3  per  cent,  or  not  (r). 

(4)  Nor  the  897.  Fourthly,  it  is  a  rule  that  the  expenses  of  ascer- 
^^taioing  taining  the  amount  of  the  loss  cannot  be  added  to  the  damage 
t*^  amount  of  ^  make  up  the  required  percentage  («) ;  but  if  the  damage 

per  86  exceeds  the  required  amount,  then  these  charges  are 
added  to  it  and  paid  by  the  underwriter ;  otherwise  they  are 
paid  by  the  assured :  the  rule  being  that  they  should  fall  on 
the  party  who  must  have  sustained  the  loss  had  its  amount 
been  ascertained  without  any  expense. 

II.  On  what  898.  The  second  question  is  upon  what  amount  is  the 

^^tage^ifl  percentage  to  be  calculated  :  (1.)  It  is  a  rule  that  the  excep- 

Uted  ^^^'  ^^^  ^  limited  in  its  application  to  the  amount  at  risk  under 

On  the  the  policy  at  the  time  of  loss — i.e  ^  if  it  amounts  to  6  per 

rSk^the  c®^*-  or  3  per  cent,  on  the  interest  then  on  board  it  is 
time  of  loss. 


writer  for  such  loss  is  oonseqnentlj 
nnaffeoted  bj  the  memorandom  or 
any  other  warranty  respecting  par- 
tioolar  ayerag^e." 

For  a  further  very  dear  critioism 
of  this  case  see  McArthor^  282,  and 
Appendix  IV.  Mr.  McArthor  quotes 
from  the  shorthand  notes  of  the 
judgment  of  Lord  Esher,  as  actually 
delivered,  to  show  that  his  Lordship 
was  under  a  misapprehension  as  to 
the  real  facts  of  the  case.  On  the 
incorrect  version  of  the  facts  which 
appears  from  these  notes  to  have 
heen  entertained  by  Lord  Esher,  the 


decision  is  not  open  to  criticism,  and 
would  be  on  all- fours  with  the  Ameri- 
can case;  but  on  the  real  facts  of 
the  case,  the  correct  version  of  which 
is  set  out  in  the  Law  Beports,  the 
decision  is  undoubtedly  impeachable 
for  the  reasons  we  have  giyen. 

(p)  Stevens,  230 ;  Benecke,  472. 

(q)  Stevens,  230. 

(r)  Benecke,  472  ;  2  Phillips,  Ins. 
8.  1777.  Gf.  Eidston  v.  Empire  Ins. 
Co.  (1866),  L.  R.  1  C.  P.  636;  2 
C.  P.  367. 

(«)  Benecke,  Pr.  of  Indem.  474 ; 
2  Phillips,  Ins.  s.  1791. 
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sufficient,  thoiigh  it  may  not  amount  to  5  or  3  per  cent,  on  Sect.  898. 
the  interest  subsequently  at  risk  under  the  policy.  This  is 
established  by  a  very  revolting  instance.  In  a  policy  on  a 
slave  ship  the  slaves  were  warranted  "  free  of  average  under 
6  per  cent,  for  loss  from  insurrection."  An  insurrection  took 
place  at  a  time  when  there  were  only  forty-nine  slaves  on 
board :  seven  were  killed  in  suppressing  it.  It  was  held  that 
the  underwriters  were  liable,  this  being  a  loss  exceeding 

5  per  cent,  of  the  number  on  board  when  it  took  place,  though 
it  was  by  no  means  5  per  cent,  of  the  number  that  ultimately 
formed  the  complete  cargo  {t), 

(2.)  Upon  the  articles  enumerated  in  the  5  per  cent,  clause  When  insnred 
when  insured  in  gross  (as  is  often  the  case  with  hides,  flax,  percentage  is 
hemp,  &c.),  the  proportion  of  damage  is  calculated  upon  the  ^\hole  °^ 
whole  amount  of  each  specified  article  taken    separately,  quantity  of 

^  ,  .     .    eaohenmne- 

i,e,y  the  construction  of  the  memorandum  is  the  same  as  if  it  rated  article, 
were  worded  "  sugar  free  of  average  under  5  per  cent.,  tobacco 
free  of  average  under  6  per  cent.,  hemp  free  of  average  under 

6  per  cent.,"  and  so  on  with  the  rest  of  the  enumerated  articles. 
Thus,  if  flax  and  hemp  be  insured  together,  valued  at  1,000/. : 
let  the  aggregate  amoimt  of  damage  upon  both  articles  be 
100/.,  i.e.,  10  per  cent,  on  their  whole  value  taken  jointly ; 
yet,  unless  the  damage  on  each  amounts  to  5  per  cent,  of  its 
value  taken  separately,  the  claim  can  be  made  good  only  on 
the  one  on  which  it  reaches  that  amount  (u). 

(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest  When  not 

of  the  cargo,  under  the  general  term  "  all  other  goods,"  is  then  on  aU ' 

warranted  free  of  average,  without  any  specific  enumeration  ^^^  ^* 

,  ,  •^     JT  except  where 

of  distinct  classes,  it  is  obvious  that  the  same  rule  cannot  each  class  of 
apply ;  accordingly,  the  practice  is  to  regard  the  whole  of  the  S^^^te^ 
non-enumerated  articles  as  forming  together  one  mass  of  ^*^^®^* 
property,  and  then  to  calculate  the  percentage  of  damage  on 
their  aggregate  value  (x) ;  unless,  indeed,  the  non-enumerated 
articles  have  been  separately  valued  in  the  policy,  for  then,  it 

W  Rohl  V.  Parr  (1796).   I  Bep.  M.^*^^  ^^,^7"^'  ^^^^  ^ 

^ '  \        /»  r       Phillips,  Ins.  8.  1786. 

**^-  {x)  2  Phillipfl,  Ins.  s.  1786. 
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Sect.  898.    seems,  such  separate  valuation  gives  a  distinct  basis  on  which 

to  compute  the  damage,  as,  e.g,^  if  coffee  is  valued  at  300/. 

and  tea  at  3,000/.,  the  amount  of  damage  on  the  cofiPee  must 

amount  to  9/.,  and  on  the  tea  to  90/.,  in  order  to  make  the 

underwriter  liable ;  if  it  were  11/.  on  the  coffee  and  89/.  on 

the  tea,  he  would  be  liable  on  the  former  only,  and  not  on  the 

latter  (y). 

Where  merely       (4.)  Where,  however,  large  quantities  of  the  same  descrip- 

separateMck-  ^on  of  articles,  whether  enumerated  or  unenumerated,  are 

Si^^Te      *  made  up  in  separate  packages,  the  damage  must  amount  to 

viduation,  the  5  per  cent,  or  3  per  cent,  of  the  whole  aggregate  of  packages 

perceotaife  of 

1068  in  oalou-    of  the  same  dass  of  goods,  and  cannot  be  calculated  upon 

whole?^    ^     ^^^  separate  package. 

Thus,  suppose  101  hogsheads  of  sugar  or  101  bags  of 
coffee  to  be  insured  free  of  average,  the  former  under  5  per 
cent.,  the  latter  under  3  per  cent. ;  suppose,  further,  five  of 
the  hogsheads  or  three  of  the  bags  to  be  so  damaged  as  to  be 
wholly  unfit  for  use,  the  underwriter  is  not  liable  (2). 

Olansesspe-         899.  It  is  obvious  that  this  mode  of  estimation  must  in 
to  avoidThis     ^lany  cases  be  unfavourable  to  the  assured ;  in  order,  there- 
S^^^the^^'*"  ^^^®»  ^  protect  himself  and  render  the  underwriter  liable, 
percentage,      where  otherwise,  on  the  strict  construction  of  the  memo- 
randum, he  could  not  be  so,  certain  stipulations  have  been 
introduced  into  the  policy  on  behalf  of  the  assured,  as  e,g,^ 
in  the  case  of  a  steamer,  "  hull  valued  at  /.,  machinery 

at  /.,  to  pay  average  on  each  as  if  sepaiutely  insui*ed ; " 

or,  in  case  of  goods,  "to  pay  average  on  each  species,  as 
though  separate  interests  separately  insured;"  "To  pay 
average  on  ten,  fifteen  or  twenty  hogsheads,  succeeding 
numbers,"  or,  "running  landing  nimibers,  as  if,  &c.,"  as 
before.  If  there  are  no  numbers,  in  such  case  the  practice  is 
to  disregard  the  clause  entirely,  and  to  pay  the  average  only 
if  it  amount  to  the  stipulated  percentage  on  the  whole 

(y)  2  Phillips,  Ins.  a.  1788 ;   and      cited, 
the  caee  of  Ocean  Ins.  Go.  r.  Car-  (z)  1  Magens,  73 ;  Stevens,  224 ; 

rington  (1820),  3  Conn.  B.  357,  there      Benecke,  474. 
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quantity  (a).     To  meet  the  case  where  manufactured  goods    Sect.  899. 
are  shipped  in  bales  or  packages,  the  general  clause  inserted 
is,  "  To  pay  average  on  each  package,  as  if  separate  interests 
separately  insured  "  (6). 

900.  The  effect  of  these  clauses  is  to  make  the  underwriter  Effect  of  these 
liable  in  many  cases  where  he  would  have   escaped  from  <^*^*®®* 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1,000/.  be  insured  on  ten  cases  of  manufac- 
tured goods  valued  at  100/.  each  case,  "  to  pay  average  on 
etich  package,  as  if  separate  interests  separately  insured ;  " 
suppose  five  of  the  cases  to  be  damaged  each  3  per  cent.,  or 
15/.  in  the  whole,  then  compensation  may  be  claimed  from 
the  underwriters,  though,  without  the  clause,  the  loss  must 
have  amounted  to  30/.  in  order  to  make  them  liable  (c). 

If  the  damage  exceeds  the  required  percentage  on  the  Where 
whole  amount,  the  assured  may,  at  his  option,  calculate  the  oelSs^e^' 
percentage  either  on  the  whole  amount  or  on  the  damaged  ^^m^oST' 
packages.  t^®  whole 

amount  as 

Thus,  supposing  on  the  same  data  one  of  the  cases  to  have  ^^^  *»  <>?  ^^ 

separate  lots. 

been  damaged  50  per  cent.,  or  60/.,  and  the  rest  to  arrive 
damaged  only  1  per  cent.,  the  assured  may  recover  the 
amount  of  damage  on  the  nine  cases,  though  under  the  • 
required  percentage,  because  the  whole  damage  exceeds  6  per 
cent,  on  the  whole  value.  The  reason  is,  that  this  clause, 
having  been  introduced  for  the  benefit  of  the  assured,  must  be 
construed- in  his  favour  (d). 

Stevens  said  that  the  insertion  of  these  clauses  was  in  his  Libend  con* 
time  so  much  a  matter  of  general  usage  whenever  goods  were  where  these 
insured  direct  from  their  place  of  growth  or  manufacture,  °^*J^?^?^L 


(a)  Benecke,  Pr.  of  Indem.  478;  1  Stark.  157;  Stevens,  226 ;  Benecke, 

and  see  note,  ibid.  Pr.  of  Indem.  476.      The  words  **  or 

{b)  Stevens,  220.  on  the  whole  **  are  often  inserted,  so 

{c)  Ibid.  226.  as  to  make  it  clear  that  the  assured 

(<^)  Hagedomr.'Wlu^more(l816),  has  this  option. 
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is  liable  for 
the  whole 
amount  of 
loss,  and  not 
merely  for 
the  surplus. 

The  **  free  of 
particular 
ayerag^" 
clause. 


that,  even  when  omitted,  the  policy  was  acted  upon  as  though 
they  had  been  introduced  (e). 

It  has  been  decided  in  the  United  States  that,  in  order  to 
calculate  whether  the  percentage  of  loss  amounts  to  5  or  3  per 
cent,  on  the  insurable  value  of  the  goods,  the  premium  is  to 
be  deducted  from  that  value  (/)  ;  but  no  such  principle 
appears  to  be  acted  upon  in  this  country ;  on  the  contrary, 
the  rule  here  is  that  the  underwriter  is  liable  whenever  the 
loss  (under  the  limitations  already  pointed  out)  amoimts  to 
5  per  cent,  or  3  per  cent,  on  the  value  in  the  policy,  or  on  the 
prime  cost  plus  the  premium  and  other  costs  of  insurance. 

It  appears  to  have  been  the  intention  of  those  by  whom  the 
clause  was  first  introduced,  that  the  surplus  only  of  loss  above 
the  6/.  or  3/.  per  cent,  should  be  paid  by  the  underwriter ; 
the  practice,  however,  in  this  country,  has  uniformly  been 
that,  when  the  loss  exceeds  the  excepted  amoimt  of  percentage, 
the  underwriter  is  liable  for  the  full  amount  of  the  loss,  and 
not  only  for  the  surplus  (g). 

901.  It  will  be  noticed  that  the  arrangement  of  all  articles 
of  commerce  into  the  three  classes  contained  in  the  memo- 
randum is  a  very  rough  one,  and  is  simply  made  by  forming 
two  classes  out  of  a  dozen  enumerated  articles  and  throwing 
all  else  into  the  residuum.  This  arrangement  has  in  recent 
years  been  very  much  developed,  with  the  result  that  the 
common  memorandum  has  in  practice  been  very  largely 
superseded  by  the  insertion  of  special  terms  adapted  to  the 
particular  articles  at  risk.  It  is  probable  that,  although  the 
memorandum  was  itself  originally  introduced  in  order  to 
restrict  the  liability  of  underwriters  for  particular  average 
claims,  its  modem  development  has  been  just  as  much  due  to 
the  acuteness  of  the  merchant  displayed  in  his  search  for  the 
exact  form  of  insurance  which,  as  regards  each  particular 
sabject  of  commerce,  will  afford  adequate  protection  for  real 


{e)  Sterens,  226. 

(/)  Brooks  V.  Oriental  Ins.  Co. 
(1828),  7  Pick.  R.  609;  2  PhiUips, 
».  1790.  ■ 


(^)  Stevens,  227.  So  in  the  United 
States,  2  PhiUips,  s.  1791.  As  to 
the  '^Jansen''  danse,  however,  see 
8.  882,  n.  (<;),  anU. 
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perils  without  throwing  upon  him  the  burden  of  paying  for  Sect.  901. 
such  as  are  not  likely  to  arise.  For  example,  some  cargoes 
are  not  much  liable  to  partial  losses ;  the  probability  is  that 
if  they  arrive  at  all  they  will  arrive  undamaged.  The  real 
danger  in  such  a  case  is  that  of  total  loss.  The  merchant 
recognising  this  fact  insures  at  a  cheaper  rate  with  a  warranty 
against  particular  average.  In  an  English  policy  this  war- 
ranty now  takes  the  following,  or  some  similar  form,  evolved 
after  many  years  of  bargaining  between  underwriter  and 
merchant  {h) : — 

"  Warranted  free  from  particular  average,  unless  the  vessel 
or  craft  be  stranded,  sunk,  or  burnt,  each  craft  or  lighter 
being  deemed  a  separate  insurance. 

"  Underwriters,  notwithstanding  this  warranty,  to  pay  for 
any  damage  or  loss  caused  by  collision  with  any  other  ship  or 
craft,  and  any  special  charges  for  warehouse  rent,  reshipping, 
or  forwarding,  for  which  they  would  otherwise  be  liable. 
Also  to  pay  the  insured  value  of  any  package  or  packages 
which  may  be  totally  lost  in  transhipment. 

*'  Grounding  in  the  Suez  Canal  not  to  be  deemed  a  strand, 
but  underwriters  to  pay  any  damage  or  loss  which  may  be 
proved  to  have  directly  resulted  therefrom  *'  {i). 

And  apart  from  settled  clauses,  many  of  the  large  London 
merchants  have  special  arrangements  with  their  underwriters, 
providing  for  the  exact  risks  insured  against,  which  vaiy 
according  to  the  nature  of  each  article  of  commerce. 

902.  Clauses  similar  to  the  "  free  from  particular  average  "  "  Total  loss 
clause  in  a  cargo  policy  are  used  with  respect  to  ship.     It      ^' 
often  happens  that  an  insurer  against  all  risks  wishes  to 
transfer  part  of  the  risk  to  other  shoulders :  this  he  may  do 
by  effecting  a  re-insurance  "  against  total  loss  only."     The 
re-insurer  will  then  be  exempt  from  all  average  claims,  par- 

(A)  For  an  aooount  of  the  process  (0  Th®  Institute   Clanses  should 

by  which  the  warranty  in  its  present      flso  be  referred  to,  which,  as  regards 

insoranoes  on  ships,  are  much  more 
form  was  eventuaUy  amyed  at,  see  i^^^^i,!^  ^  nnderwriters.  See 
Qow,  Marine  Insnranoe,  183—187.         Appendix. 
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Sect.  902.  tioular  or  general,  and  also  from  salvage  charges  (k),  but  will 
be  liable  for  a  constructive,  as  well  as  for  an  actual,  total 
loss  (/).  Liability  for  a  constructive  total  loss  is  sometimes 
excluded  by  insuring  "  against  the  risk  of  absolute  total  loss 
only."  A  vessel,  however,  which  was  originally  only  a  con- 
structive total  loss  may,  owing  to  continued  operation  of  the 
perils,  become  an  actual  total  loss,  so  as  to  render  under- 
writers liable  under  this  clause  (m). 

Warranties  to      903.  During  the  Napoleonic  war,  when  almost  all  the 

Beizure  and      poits  of  the  Baltic  were  in  a  state  of  occasional  hostility  to 

S^^rt^of^'^      this  country,  and  the  adventurous  expeditions  to  those  seas 

discharge,  &c.  y^^xe  undertaken  without  any  fixed  destinations  (the  election 

of  the  ports  of  discharge  being  necessarily  left  to  the  captain's 

discretion,  according  to  the  exigencies  of  the  case),  it  became 

frequent  for  the  underwriters  to  insert  a  stipulation  that  they 

should  not  be  answerable  for  the  risk  of  capture,  seizure,  or 

confiscation  in  the  ship's  port  of  discharge,  or  in  port  or  ports 

generally. 

Warranty  to        Various  cases  were  decided  on  the  construction  of  these 

seizure  in        clauses,  in  most  of  which  the  sole  question  was,  whether  the 

^P*-  ship,  at  the  time  of  seizure,  was  in  that,  which,  with  reference 

What  is  the  ^  .  •  . 

ship's  port  of  to  the  nature  of  the  risk  and  the  whole  circumstances  of  the 

"wS^hintibe       ^^®>  could  fairly  be  regarded  as  her  port  of  discharge,  within 

Sr^ra^  ^*.     the  contemplation  of  the  parties  to  the  policy.    The  Courts,  as 

the  nature  of  the  subject  required,  exercised  grdat  liberality 

of  construction  in  forming  a  judgment  on  this  point,  guiding 

themselves  rather  by  the  nature  of  the  risk  and  the  intention 

of  the  parties,  than  by  the  strict  and  legal  meaning  of  the 

term  "  port.'' 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ship, 

"  warranted  free  from  capture  and  seizure  in  her  port  of  dis- 

(k)  Dixon  V,  Sea  Ins.  Co.  (1880),  clause. 

4  Asp.  M.  L.  C.  327.    This  decision,  (Q  Adams  v,  MoKenzie  (1863),  32 

however,  applies   only   to   salvage  L.  J.  0.  P.  92. 

charges  proper,  which  were  held  in  (m)  Levy  v.    Merchants'  Marine 

Lohrev.Aitohifionnot  to  be  recover-  Ins.  CJo.   (1886),  6  Asp.  M.  L.   0. 

able  under  the  suing  and  labouring  407. 
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charge/'  onoe  come  within  the  danger  of  capture  from  the  Sect.  908. 
land,  for  the  purpose,  and  with  the  intention,  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected  port 
of  discharge  within  the  meaning  of  this  warranty ;  and  this 
whether  she  come  to  an  anchor  in  an  open  roadstead  outside 
a  harbour,  the  same  being  a  place  where  ships  of  burden 
usually  unload  (n) ;  or  lie  on  and  off  in  a  river  forming  the 
estuary  of  a  port,  waiting  for  intelligence  (o) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a 
design  'of  discharging  there ;  of  which  purpose  and  design 
the  jury  are  the  best,  and,  indeed,  only  proper  judges  (;?). 
If,  on  the  other  hand,  the  ship  be  moored,  not  only  outside 
the  harbour,  but  in  the  open  sea,  outside  the  roadstead,  in 
which  ships  usually  discharge  their  cargoes,  though  she  be 
there  captured  by  a  force  from  the  shore,  this  is  not  a  loss 
from'  which  the  underwriters  are  protected  by  the  war- 
ranty (^). 

904.  Confiscation  means  more  than  capture,  and  imports  Wamtntrto 
"  an  act  done  in  some  way  on  the  part  of  the  government  of  oonfii^tion 
the  country  where  it  takes  place,  and  in  some  way  beneficial  ^^^  ^' 
to  that  government,  though  the  proceeds  need  not,  strictly 
speaking,  be  brought  into  its  treasury  "(r).     Hence,  where 
a  ship,  "  warranted  free  from  confiscation  by  the  government 
in  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  French  privateer, 
and  was  condemned  by  ihe  Prize  Court  at  Paris  as  prize  to 
the  French  captors,  and  the  property  given  up  to  them ;  this 


(n)  Dalgleish  9.  Brooke  (1812),  15  (1812),   i   Taunt.    662;    Levin    r. 

East,  296,  the  leading  case  on  tlie  Newenham  (1813),  ibid,  722. 

sabject  of  this  warranty;   Oom  v.  (q)  Mellish  v.  Staniforth  (1811),  8 

Taylor  (1812),  3  Camp.  204;  May-  Taunt.  499;  Levy  r.  Vaaghan  (1812), 

dhew  V.  Soott  (1812),  ibid.  205.  4  Tannt.  387  ;  Keyser  v.  Soott  (1812), 

(o)   Jarman  r.   Coape    (1811),   13  i^t^.  660;  Levin  r.  Newenham  (1813), 

East,  394 ;  8.  C,  2  Gamp.  613.  ibid,  722. 

{p)    Keyser   v,    Soott    (1812),    4  (r)  Per  Lord  EUenborough  in  15 

Taunt.    660 ;    Beyner    r.    Pearson  Eaat,  269. 
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was  held  not  to  be  a  conflsoatioii  by  the  Prussian  government, 
and  therefore  not  a  risk  excepted  by  this  warranty  (»). 

905.  The  Courts  put  a  different  construction  on  the  war- 
ranty to  be  free  of  capture  in  the  ship's  "  port  of  discharge," 
and  on  the  warranty  to  be  free  of  capture  "  in  port  or  ports  " 
generally  (t).  In  the  first  case,  they  considered  the  intended^ 
place  of  unloading  "  the  port  of  discharge,"  though  an  open 
roadstead,  and  not  infra prcesidia portm :  in  fact,  as  Bayley,  J., 
expressed  it,  in  Jarman  v,  Coape,  the  word  "  port "  in  such  war- 
ranties was  regarded  as  used  in  contradistinction  to  the  high 
seas  {u) .  On  the  other  hand,  they  determined  that  a  warranty 
against  capture  in  port  generally  could  not  be  available  for 
the  imderwriters,  xmless  the  ship,  at  the  time  of  capture,  was 
actually  within  some  port;  and  that  it  was  not  sufficient, 
xmder  such  a  warranty,  that  she  should  then  be  in  an  open 
roadstead,  where  ships,  in  ordinary  circumstances,  sometimes 
lighten,  but  never  discharge,  their  cargoes  {x)  ;  nor  within  the 
headlands  which  form  the  mouth  of  a  river.  Hence,  where 
a  ship,  insured  from  Rotterdam  to  London,  and  "  warranted 
free  from  capture  in  port,"  was  captured  while  lying  at 
anchor  o£E  Ghoree,  in  the  river  Maes,  within  the  headlands 
which  form  the  mouth  of  that  river,  the  imderwriters  were 
held  liable  {y). 

The  modem  Lloyd's  form  of  this  warranty  is  as  follows : 
"Warranted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hostilities  or 
warlike  operations,  whether  before  or  after  declaration  of 
war." 

"  In  the  construction  of  this  warranty,"  said  Lord  Fitz- 
gerald, "  it  is  observable  that  *  capture '  and  *  seizure '  do  not. 
mean  the  same  thing.     *  Capture '  would  seem  properly  to 


(8)  Levi  r.  Allnutt  (1812),  16  East, 
267. 

{t)  Per  Lord  Ellenboroogh  in  Jar- 
man  17.  Coape  (1811),  2  Camp.  614. 

(k)  Per  Bajlej,  J.,  in  Jannan  v. 


Coape  (1811),  13  East,  398. 

(x)  Brown  v.  Tiemey  (1809),  1 
Taunt.  617. 

(y)  Baring  v.  Vaux  (1810),  2 
Camp.  641. 
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include  every  act  of  seizing  or  taking  by  an  enemy  or    Sect.  905. 
belligerent.      ^Seizure'    seems  to  be  a   larger  term  than 
*  capture/  and  goes  beyond  it,  and  may  reasonably  be  inter- 
preted to  embrace  every  act  of  taking  forcible  possession 
either  by  a  lawful  authority  or  by  overpowering  force  "  (s). 

If  a  ship  with  such  a  wjirranty  be  lost  under  such  circum- 
stances that  the  proximate  cause  of  loss  is  perils  of  the  seas, 
though  she  be  also  captured  and  condemned,  the  underwriter 
will  not  be  protected  by  the  warranty  (a) ;  on  the  other  hand, 
although  she  may  have  been  severely  damaged  by  sea  perils, 
and  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con- 
demnation be  the  proximate  cause  of  loss,  the  underwriter  will 
be  discharged  (J). 

Under  a  warranty  to  be  free  from  capture  or  seizure,  it 
matters  not  whether  the  act  done  be  lawful  or  imlawf ul, 
whether  by  pirates,  mutinous  passengers,  or  persons  armed 
with  state  authority :  the  underwriter  is  not  liable  (c). 

Where  a  ship,  warranted  "  free  of  capture  and  seizure,  and 
the  consequences  thereof  in  her  port  of  loading,"  in  order  to 
avoid  such  seizure  ran  to  sea  before  she  was  properly  loaded, 
and  was  in  consequence  obliged  to  put  into  a  port  out  of  the 
course  of  the  voyage  insiired,  it  was  held  that  the  under- 
writers under  this  policy  were  not  liable  (rf),  but  where  the 
freight  of  the  same  ship  was  insured  by  a  policy  which  did 
not  contain  this  warranty,  it  was  held  that  they  were  liable 
for  the  same  loss  (e), 

(z)  CoTjv.  Burr  (1883),  8  App.  Gas.  607  ;  Eleinwort  v,  Shephard  (1859), 

at  p.  405.  1  E.  &  E.  447 ;  28  L.  J.  Q.  B.  147 ; 

(a)  Hakn  r.  Gorbett  (1824),  2  Bing.  Gory  r.  Barr  (1882),  9  Q.  B.  D.  463 ; 

205 ;  9  Moore,  390  ;  lonidee  r.  The  8  App.  Gas.  393 ;  Johnston  v.  Hogg 

TJnivenal  Marine  Ins.  Asaoo.  (1863),  (1883),  10  Q.  B.  D.  432. 

14  G.  B.  N.  S.  259 ;  32  L.  J.  G.  P.  (d)  O'Reilly  r.  Royal  Exch.  Ass. 

170.  Go.  (1815),  4  Gamp.  246. 

(^)  liviev.  Janson(1810),12Ea8t,  {e)  O'ReiUy  v.  Gonne  (1815),  4 

648;  Green  v.Ehnslie  (1792),  Peake,  Gamp.   249.     The  defence  of    the 

212.  nnderwriters  in  both  these  cases  was 

(«)  Powell  V.  Hyde  (1855),  5  E.  &  B.  deviation. 
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(General  ayer- 
age acts 
divided  into 
two  classes, 
but  must  in 
reality  always 
be  acts  of 
sacrifice. 


906.  The  term  "  General  Average  "  is  used  indiscriminately, 
sometimes  to  denote  the  kind  of  loss  which  gives  a  claim  to 
general  average  contribution,  and  sometimes  to  denote  such 
contribution  itself;  in  order  to  avoid  confusion,  it  would 
have  been  better  to  use  the  term  general  average  loss  when 
speaking  of  the  former,  and  general  average  contribution 
when  speaking  of  the  latter.  A  general  average  loss,  and  the 
consequent  right  to  levy  a  general  average  contribution,  can 
only  arise  out  of  a  general  average  act.  A  general  average 
act  may  consist  either  of  the  voluntary  destruction  of  or 
parting  with  some  tangible  portion  of  the  ship  or  cargo,  or 
of  the  volimtary  adoption  of  some  extraordinary  measure 
involving  a  subsequent  loss  or  expenditure  of  money.  In 
either  case  there  is  in  reality  a  sacrifice :  in  the  former  case 
the  sacrifice  is  itself  the  loss  which  is  immediately  appre- 
hended, whilst  in  the  latter  case  the  sacrifice*  is  in  itself 
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no  pTeeent  loss,  but  leads  to  loss  or  expenditure  in  the  Sect.  906. 
future  (rt).  A  loss  of  the  former  kind  is  generally  called  a 
general  average  sacrifice;  a  loss  of  the  latter  kind  is 
generally  called  a  general  average  loss  or  expenditure.  It  is 
true  to  say  that  a  general  average  sacrifice  must  be  made  at 
a  moment  of  peril  in  order  to  secure  safety.  When,  how- 
ever, this  is  said  of  a  general  average  expenditure,  it  must  be 
remembered  that  the  expenditure  itself  is  usually  not  made 
until  after  all  danger  is  over.  It  is  not  necessary  that  the 
actual  expenditure  of  the  money  should  be  made  at  a  moment 
of  peril ;  it  is  only  necessary  that  the  ship  and  cargo  should 
have  been  in  peril  at  the  time  when  the  extraordinary 
measures  were  adopted  which  subsequently  entailed  the 
extraordinary  expense. 

907.  It  is  proposed  in  the  following  pages  to  follow  the 
ordinary  division  of  general  average  losses  into  two  classes, 
namely  : — 1.  Those  which  arise  from  sacrifices  of  part  of  the 
ship  or  part  of  the  cargo,  purposely  made  in  order  to  save 
both  from  perishing.  2.  Those  which  consist  in  extra- 
ordinary expenses  incurred,  owing  to  extraordinary  measures 
undertaken  for  the  preservation  of  both  ship  and  cargo. 

Losses  of  the  first  class  ai*e  those  which  are  alone  men- 
tioned in  the  text  of  that  Rhodian  law  which  is  generally 
regarded  as  the  foundation  of  the  whole  doctrine  of  general 
average  (h) :  but  it  is  evident  that  expenses  incurred  by  the 
owner  of  a  part,  owing  to  extraordinary  measures  adopted 
for  the  preservation  (c)  of  the  whole,  give  just  as  valid  a  claim 

(a)  The  sacrificial  element  in  this  even  of  part  of  the  ship,  and  is  con- 
case  was  clearly  apprehended  bj  fined  in  terms  solely  to  the  case  of 
Lopes,  J.,  in  Svendsen  v»  Wallace  jettison:— **Jactus  f actus  leyandee 
(1883),  11  Q.  B.  D.  at  p.  617:—  navis  gratia." 
**  The  patting  into  a  port  of  refuge  {c)  Instead  of  **  preservation,". 
....  is  an  act  of  Toluntary  sacri-  earlier  editions  of  this  work  had 
fioe."  So,  also,  throughout  the  "joint  benefit,"  or  some  such  ex- 
judgment  of  Bowen,  L.  J.,  13  pression.  See  2nd  ed.  p.  895.  The 
Q.  B.  D.  at  pp.  83 — 95  ;  and  per  editors  have  throughout  this  chapter,; 
Baggallay,  L.  J.,  at  p.  81.  in  accordance  with  the  view  of  the 

{b}  The  bare  text  of  that  law,  in  Court  of  Appeal  expressed  in  Svend- 

iaot,  doe«  not  extend  to  the  sacrifice  sen  v,  Wallace  (1884),  13  Q.  B.  D^ 
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Sect.  907. 


Definition  of 
general  aver- 
age losses. 


Principle  and 
definition  of 
general  aver- 
age contribn- 
tioo. 


to  contribution  in  general  average  as  any  other  species  of 
loss  intentionally  incurred  for  the  same  purpose ;  and  they 
have  been  accordingly  admitted  to  give  such  a  claim  by  the 
law  and  practice  of  all  maritime  states. 

There  is  no  difference  in  principle  between  these  two 
classes  of  losses ;  but  the  application  of  the  principle,  as  we 
shall  see  in  the  sequel,  leads  to  different  results  in  the  two 
oases :  and  upon  this  ground  it  becomes  of  practical  importance 
to  bear  the  distinction  in  mind. 

A  general  average  loss  has  been  authoritatively  defined  to 
be  "  a  loss  arising  out  of  extraordinary  sacrifices  made,  or 
extraordinary  expenses  incurred,  for  the  preservation  of  ship 
and  cargo"  {d). 

908.  The  plainest  principles  of  equity  require  that  the 
sacrifices  so  submitted  to  should  be  made  good  {sarctantur)y 
and  the  expenses  incurred  repaid,  by  a  general  contribution 
from  all  those  benefited  by  either  the  one  or  the  other,  in 
proportion  to  the  value  of  the  property  which  those  sacrifices 
and  expenses  have  been  instrumental  in  saving  {e).     Hence,  a 


69,  sabstituted  the  word  ''preserva- 
tion "  or  **  safety."  They  have  also 
made  corresponding  alterations  in 
order  to  make  it  dear  that,  although 
the  expenses  need  not  be  inonrred 
at  a  time  when  the  interests  are  in 
peril,  yet  they  must  be  necessitated 
by  measures  taken  at  a  time  of  peril 
for  the  oonmion  safety. 

(d)  Per  Lawrence,  J.,  in  Birkley 
V.  Ptesgrave  (1801),  1  East,  220, 
228 ;  adopted  literally  by  the  Court 
of  Appeal  in  Svendsen  r.  Wallace. 
Notwithstanding  the  high  authority 
of  this  definition,  the  editors  venture 
to  oritioise  it  if  and  in  so  far  as  it 
implies  that  a  general  average  ex- 
penditure is  independent  of  the  idea 
of  sacrifice  as  explained  in  the  text ; 
also  if  and  in  so  far  as  it  implies 
that  the  extraordinary  expenses  must 
necessarily  be  incurred  at  a  time 
when  ship  and  cargo  are  actually 


in  peril.  It  is  submitted  that  a 
more  correct  definition,  especially  in 
view  of  modem  decisions,  is  *'  a  loss 
consisting  in  extraordinary  sacrifices 
made,  or  in  expenses  incurred  through 
extraordinary  action  taken,  for  the 
preservation  of  ship  and  cargo." 

(e)  .ffiquiHsimum  enim  est  com- 
mune detrimentum  fieri  eorum,  qui 
propter  amissas  res  aliorum,  oon- 
secuti  sunt,  ut  merces  suas  salvas 
habuerint.  Dig.  lib.  xiv.  tit.  2. 
There  have  been  differences  of  opi- 
nion as  to  whether  the  right  to  con- 
tribution arises  out  of  an  implied 
contract,  or  in  some  other  way. 
Gf.  Lowndes,  24—27.  The  present 
editors,  while  agreeing  with  Bowen, 
L.  J.,  in  Burton  v.  English  (1883), 
12  Q.  B.  D.  218,  at  p.  223,  that 
the  question  is  in  most  cases  one 
merely  of  words,  conceive  neverthe- 
less that  in  some  cases  it  may  be  one 
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general  average  contribution  may  be  defined  to  be  a  contri-    Sect.  908. 
bution  by  all  parties  in  a  sea  adventure,  to  make  good  the  loss 
whieh  has  been  sustained  by  one  or  more  of  their  co-adven- 
turers from  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  whole. 

The  amount  paid  by  each  of  the  co-adventurers,  as  his  share  Adjustment 
of  the  contribution,  is  exactly  proportioned  to  the  value  of  his  avwage  and 
property  as  saved  by  the  sacrifice  (/) ;  this  sum  is  ascertained  ^^^^f 
in  most  cases  directly  after  the  ship's  arrival  at  her  port  of  writers, 
destination,  and  is  there  assessed  upon  each  of  the  co-adven- 
turers, who  are  in  law  primarily  liable  to  the  party  who  has 
suffered  by  the  loss.    The  owner  of  the  property  sacrificed  is 
then,  if  insured,  reimbursed  by  his  underwriters  in  respect  of 
his  loss.     The  latter  then,  by  subrogation,  become  entitled  to 
claim  against  the  owners  of  the  interests  saved,  who  in  their 
turn  are,  if  insured,  entitled  to  claim  from  their  underwriters 
the  same  proportion  of  the  simi  insured  in  the  poKcy  as  the 
amount  assessed  upon  them  by  way  of  contribution  bears  to 
the  whole  value  of  their  property,  as  saved  by  the  sacrifice  (g). 
In  practice,  accordingly,  whenever  ship  or  goods  are  insured, 
general  average  losses,  when  their  amount  is  once  ascertained, 
are  settled  by  the  underwriters.    The  process  by  which  the 
amount  of  damage  is  ascertained,  and  the  different  sums  to 
be  paid  in  contribution  for  it  are  assessed  upon  the  parties 

of  practical  importance.    The  view  tion  of  this  work  (p.  860).     It  is, 

best  supported  by  jndicial  anthoritj  however,  the  view  which  has  been 

in  this  country  is  that  the  right  arises  generally  adopted  in  America  (of. 

not  out  of  contract,  but  from  the  The  Roanoke   (18&3),   59    F.   161  ; 

old  Rhodian  laws,  and  has  thence  The  Eliza  lines  (1896),  61  F.  808, 

become  incorporated  into  the  laws  325;  Marwick  v.  Rogers  (1895),  163 

of  England  as  the  law  of  the  ocean.  Mass.  60),  and  commends  itself  as 

Cf .  Burton  v,  English,  ubi  supra ;  the  better  view  to  the  minds  of  the 

also  Milbum  r.  Jamaica  Fruit,  &c.  present  editors. 

Co.,  [1900]  2  Q.  B.  at  pp.  646  and  ^^j  ^here  is,  however,  as  regaMs 

660,  per  A.  L.  Smith  and  Vaughan  eontributing  interests  and  values,  a 

Williams,  L.  JJ      This  view  was  distinction  to  be  drawn  between  cases 

n^t   tiiat  of   Lord   BramweU    (see  of  sacrifice  and  of  expenditure.    The 

Wnght.. Marwood(1881), 7 Q. B.D.  ^^ ^  ^^^^ ^^^  ^^,_^^^ 
62),  and  was  strenuously  impugned 

by  Mr.  Maolachlan  in  the  6th  edi-  (^)  1  Magens,  Ins.  66. 

TOL.  II.  3  U 
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A  general 
average  loss 
must  result 
from  the  act 
of  man,  as 


Sect.  908.  interested,  and  made  good  to  them  by  the  underwriters,  is 
called  the  adjustment  of  general  average.  It  should,  how- 
ever, be  remembered  that  the  law  of  general  average  is  part 
of  the  maritime  law,  and  should  always  be  studied  as  such 
independently  of  questions  of  insurance,  however  much  they 
are  mingled  together  in  practice  {h). 

909.  Having  thus  given  a  brief  sketch  of  the  doctrine  of 

general  average,  let  us  proceed  to  examine  it  more  in  detail, 

and  commence  by  inquiring  into  the  chaxacteristics  of  those 

distinct  from    losses  which  give  a  claim  to  general  average  contribution, 
aoddent.  ,    ,  _ 

The  leading  characteristic  of  a  general  (as  distinct  from  a 

particular)  average  loss  is,  that  it  is  the  intentional  result  of 

the  act  of  man(e),  not  the  inevitable  result  of  the  perils 

insured  against ;  it  arises  from  damage  purposely  submitted 

to,  or  directly  eflfected  by  the  agency  and  wiU  of  man,  not 

accidentally  caused  by  the  agency  of  the  winds  and  waves  (A). 

A  storm  arises,  the  ship  is  making  water  with  every  sea, 

or  is  drifting  in  upon  rocks  and  breakers,  and  in  imminent 

danger  of   being  lost;   if  goods  are  thrown  overboard  to 

lighten  her,  or  masts  cut  away  to  bring  her  up,  the  damage 

BO  sustained  by  the  owner  of  the  goods  or  of  the  ship  is  a  loss 

which  gives  him  a  claim  to  general  average  contribution — 

in  other  words,  is  a  general  average  loss.    If,  under  similar 

circumstances,  instead  of  being  thus  sacrificed  for  the  common 

safety,  the  goods  are  washed  out  by  the  waves,  or  the  mast 

snapped  asunder  by  the  wind,  the  loss  falls  entirely  upon  the 

party  whose  property  was  thus  damaged — ^in  other  words,  is 

a  particular  average  loss. 


(h)  See  The  Brigella,  [1893]  P. 
196  ;  bat  cf.  contra^  Montgomery  v. 
Indemnity  Matoal  Mar.  Ins.  Co., 
[1901]  1  Q.  B.  147. 

(i)  According  to  tlie  Tery  liigh 
authority  of  the  Supreme  Court  of 
the  United  States  in  Balli  v.  Troop 
(1894),  167  U.  S.  386,  it  must  be  the 
voluntary  act  of  the  master  of  the 
yessel,  and  of  no  one   else,  done 


for  the  safety  of  the  common  inte- 
rests intrusted  to  his  care,  and  with 
no  other  object.  It  is  doubtful, 
however,  whether  this  view  is  con- 
sistent with  the  opinion  of  Mathew, 
J.,  in  Papayanni  v,  Grampian  S.S. 
Go.  (1896),  1  Com.  Gas.  448. 

{k)    1    Emerigon,    o.  xii.  s.   39, 
p.  688. 
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910.  In  order  to  entitle  the  party  sustaining  sucli  loss  to  a    Sect.  910. 
general  average  contribution,  it  must  appear  to  have  been  The  loss  most 
incurred  with  a  view  to  the  general  safety  of  the  ship,  cargo,  for^^egene- 
and  freight  (/).     The  principle  of  the  Ehodian  law  is,  ut  ^^^^^7- 
omnium  contributione  sarciatur  quod  pro  omnibus  datum  est  (m). 
The  loss,  which  is  to  entitle  one  of  the  co-adventurers  to  a 
contribution  from  all,  must  be  suffered  for  the  sake  of  all ; 
and  accordingly  we  find  that  the  sea  laws  of  the  Middle  Ages 
invariably  required  that  the  master,  before  he  could  claim  a 
general  average  contribution,  should  swear  that  the  sacrifice 
was  made  to  save  the  ship,  the  cargo,  and  the  lives  and 
liberties  of  the  crew  (n). 

So  it  has  been  held  in  this  country  that  where  the  general  Where  the 
safety  is  not  imperilled,  a  loss  incurred  for  the  safety  of  a  ^ot  inv^ 
part  thereof  cannot  give  a  claim  to  contribution  in  general  ^^^^,i^ed 
averaire.     Thus,  where  a  mob  in  Ireland  boarded  a  ship  for  the  safety 

,  ,  of  part  gives 

partly  laden  with  com,  and  would  not  leave  her  till  they  had  no  claim  to 

compelled  the  captain  to  sell  them  the  com  at  a  certain  low 

rate,  it  was  contended,  on  the  part  of  the  assured,  that  as 

the  captain  was  thus  obliged  to  let  the  people  take  the  com, 

in  order  to  induce  them  to  spare  the  rest  of  the  cargo,  this 

was  a  general  average  loss  ;  but  Lord  Kenyon  held  that  this 

was  not  so,  because  the  other  interests  never  were  in  jeopardy: 

for  the  persons  who  took  the  com  intended  no  injury  to  the 

(J)  Phillips,  however  (Ins.  vol.  ii.  perilled.     See    Oppenheim   r.    Fry 

B.  1273),  is  probably  correct  in  point-  (1864),  3  B.  &  S.  873 ;  6  ibid.  348  ; 

ing  ont  that  though  the  sacrifice  must  Phillips,  s.  1 274 . 

usually  be  on  account  of  the  entire  (m)  Dig.  lib.  xiv.  tit.  2,  f.  1. 

interest  at  risk  in  ship,  freight  and  (n)  "  Pour  sauf ver  leurs  corps,  la 

cargo,  yet  contribution  may  be  due  ne6f,  et  les    darrees."      Jugemens 

from  a  part  only  of  those  interests  d'Oleron,   art.   8  ;    Pardessus,  Lois 

when  only  a  part  is  in  peril  so  as  to  be  Mar.  vol.  i.  p.  328.     **  Tho  beholden 

benefited  by  the  expenses  or  sacrifices.  ihr  LifP,  Sohiff,  und  Gut;"   Lawa 

Of.  Kingston  i?.  Wendt  (1876),    1  of  Wisbuy,  art.  22 ;  Pardessus,  Loi» 

Q.  B.  D.  at  p.  372.    And  a  sacrifice  Mar.  vol.  i.  p.  476.   ''Les  personnes, 

or  expenditure  may,  for  some  pur-  et  le  haver,  et  tot  quant  a^i  ha ;  "^ 

poses  at  least,  be  treated  as  a  matter  Oonsolato  del  Mare,  c.   64,  of  the 

of  general  as  distinct  from  particular  original    Catalan ;    Pardessus,  Loi» 

STorage,  though  the  safety  of  some  Mar.  vol.  ii.  p.  104 ;  o.  97  of  the 

portion  may  never  have  been  im-  Italian  translation. 

3u2 
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Sect.  910.  ship,  or  any  other  part  of  the  cargo,  but  the  com  (o).  Upon 
the  same  principle  Benecke  maintained  that  if  the  master  of 
a  neutral  ship,  who  had  secretly  taken  enemy's*  goods  on 
board,  should,  from  fear  of  having  these  goods  confiscated, 
slip  his  anchor  or  throw  those  particular  goods  overboard, 
neither  he  nor  the  owners  of  these  goods  would  have  any 
claim  to  contribution  upon  the  other  parties  to  the  adventure, 
because  such  sacrifice  was  made  not  to  save  the  whole,  but 
only  a  part(j9).  In  the  same  way,  where  expenditures 
appear  to  have  been  made  not  on  behalf  of  both  ship  and 
cargo,  but  on  behalf  either  of  the  ship  alone,  or  of  the  cargo 
alone,  they  can  give  no  claim  to  general  average  contribution, 
but  wiU  be  a  charge  on  the  owner  of  the  particular  interest 
preserved  by  the  adoption  of  the  course  which  necessitated 
such  expenditures. 

The  general         911.  The  general  safety  must  also  be  the  motive  for  the 

safety  must  ,  , 

be  the  object    Sacrifice  ;  and  if  made  with  any  other  object,  it  can  give  no 

fioe.  ^  ***"^'     clai^  to  a  general  average  contribution.    Thus,  no  claim  could 

be  allowed  in  a  case  where  the  captain  of  a  ship  which  was 

.    just  on  the  point  of  capture  threw  overboard  a  quantity  of 

dollars,  not  to  save  the  ship  and  cargo,  but  merely  to  prevent 

the  dollars  from  falling  into  the  enemy's  hands  (q). 

This  rule  has  been  recently  laid  down  with  great  emphasis 

in  the  Supreme  Court  of  the  United  States.     The  cargo  in 

the  hold  of  the  "  J.  W.  Parker  "  took  fire  while  the  vessel 

was  moored  in  port  at  Calcutta,  near  other  vessels.     She  was 

taken  possession  of  by  the  port  authorities,  who  eventually — 

in  spite  of  the  protests  of  the  master,  who  believed  it  to  be 

(o)  Nesbitt  v.  Lushington  (1792),  See  also  Royal  Mail  Steam  Packet 

4  T.  R.  783.  Co.  v,  English  Bank  of  Rio  (1887), 

{p)  Benecke,  Pr.  of  Indem.  223.  19  Q.  B.  D.  at  p.  373,  per  Wills,  J. ; 

(q)  The  case  of  Butler  v.  Wild-  and  Job  v,  Langton  (1867),  26  L.  J. 

man  ((1820),  3  B.  &  Aid.  398)  con-  Q.  B.  97;   Walthew  v,  Mavrojani 

tains  an  obiter  dictum  to  this  effect  (1870),  L.  R.  5  Ezch.  116;  Kemp  v. 

by  Hoboyd,  J.,  which  was  adopted  Halliday  (1865),  34  L.  J.  Q.  B.  233  ; 

by  Shee,  J.,  in  the  8th  edition  of  L.  R.  1  Q.  B.  520 — which  cases  are 

Abbott  on  Shipping  (p.  479) ;  and  see  more  particularly  noticed  at  ss.  967 

6th  edition  (p.  344)  to  the  same  effect.  —969,  infra. 
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possible  to  save  part  at  least  of  the  cargo  before  taking  any    Sect.  911. 

extreme  measui^e — extinguished  the  fire  by  scuttling  the  vessel. 

The  Circuit  Court  had  found  as  a  fact  that  the  measures  taken 

by  the  port  authorities  were  the  best  available  to  extinguish 

the  fire  and  to  save  greater  loss  on  the  cargo,  but  did  not  find 

whether  their  purpose  was  to  save  this  vessel  and  her  cargo, 

or  to  save  other  vessels  and  property  in  the  port ;  and  the 

Supreme  Court  drew  the  inference  that  inasmuch  as  their 

sole  office  and  duty  was  to  protect  the  shipping  generally, 

such  had  been  their  object  in  this  particular  case.     It  was 

held,  therefore,  that  as  the  object  of  the  sacrifice  had  not  been 

to  save  this  particular  vessel  and  cargo,  there  could  be  no 

right  to  a  general  average  contribution  (r). 

912.  A  question  that  has  been  much  discussed  is  whether  Need  the 
the  peril  must  be  averted  by  the  sacrifice,  in  order  to  give  a  ^^  JSscMin 
claim  to  general  average  contribution.  In  other  words,  must  ^^^^TJ^p 
the  sacrifice  have  been  successful  P  The  point  may  be  raised 
under  two  different  sets  of  circimistances.  Firstly,  a  sacrifice 
may  be  properly  and  judiciously  made,  and  the  remaining 
interests  may  be  subsequently  preserved,  but  such  preservation 
may  be  in  no  sense  due  to  the  sacrifice,  but  to  the  interven- 
tion of  other  causes,  post  hocj  and  not  propter  hoc.  In  such  a 
case  it  is  confidently  submitted  that  though  the  sacrifice  has 
produced  no  good  results,  and  cannot  therefore  be  called 
successful,  it  nevertheless  gives  claim  to  a  general  average 
contribution.  The  second  case  is  where  the  peril  has,  in  spite 
of  the  sacrifice,  had  its  full  effect,  and  the  loss,  which  it  was 
intended  by  the  sacrifice  to  avert,  has  nevertheless  been 
sustained.  This  case  raises  questions  of  nicety  and  doubt. 
It  is  clear,  indeed,  that  if  both  ship  and  cargo  entirely  perish 

(r)  Balli  v.  Troop  (1894),  157  U.  S.  be  an  object,  but  the  sole  object  of  the 

386.    The  case  was  also  decided  on  sacrifice.    On  this  point,  however, 

the  ground  that  the  sacrifice  was  not  the  same  Court  in  McAndrews  v. 

a  Yoluntaiy  act  of  the  master,  but  Thatcher  ( (1866),  3  Wall,  at  p.  370) 

a  compulsory  one  by  the  port  autho-  seems  to  have  taken  a  different  view. 

iitie6(8eeaftfe,  s.909,n.  (i));  and  the  See  Royal  Mail  Steam  Packet  Co. 

Court  seems  also  to  have  considered  v,  English  Bank  of  Rio  (1887),  19 

that  the  general  safety  must  not  only  Q.  B.  D.  at  p.  374,  per  Wills,  J. 
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[part  ni. 


The  loss  must 
be  submitted 
to  nnder  the 
pressure  of 
immment 
danger. 


Sect.  912.  in  spite  of  the  sacrifice,  there  can  be  no  contribution,  because 
there  is  nothing  left  to  contribute.  The  difficulty  arises  in 
cases  where  the  ship  is  lost  but  the  goods  or  part  of  them  are 
saved ;  in  such  cases,  does  that  which  is  saved  contribute  for 
that  which  has  been  sacrificed  P  The  discussion  of  this  ques- 
tion has  been  reserved  to  a  later  part  of  this  chapter,  inasmuch 
as  it  is  here  our  object  to  enumerate  only  the  undoubted 
requisites  of  a  general  average  loss  («). 

913.  It  is  an  undoubted  requisite  of  a  general  average  loss 
that  it  should  have  been  incurred  under  the  pressure  of  a  real 
and  imminent  danger.  The  sacrifice  may  have  been  bond  fide 
made  with  a  view  to  the  general  safety ;  but  it  can  give  no 
claim  to  contribution  unless  that  safety  shall  appear  to  have 
been  really  endangered.  I  am  not  bound  to  make  good  to 
another  a  loss  he  has  intentionally  incurred,  with  a  view  to 
my  benefit,  if  such  loss  was  one  which  a  man  of  ordinary 
firmness  and  sound  judgment  would  not,  under  the  circum- 
stances, have  submitted  to.  The  sacrifice  must  have  been 
made  imder  the  urgent  pressure  of  some  real  and  immediately 
impending  danger,  and  must  have  been  resorted  to  as  the 
sole  means  of  escaping  destruction. 

"  In  order  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made :  that  measure  must  have  been  forced  upon  those  resort- 
ing to  it  by  the  fear  of  perishing  "  {par  la  crainte  de  perir), 
"A  panic  terror,"  says  the  same  great  writer,  "will  not 
excuse  the  captain  who  has  had  recourse  to  a  jettison  without 
being  forced  to  it  by  real  danger  "  (t). 

914..  The  old  sea-laws  detail  with  great  minuteness  all  the 
forms  which  ought  to  be  observed  by  the  captain,  before  pro- 
ceeding to  make  any  sacrifice  for  the  general  safety  (ii).    And 


The  sacrifice 
most  be 
resorted  to 
after  such  due 
deliberation  as 
circumstances 
permit. 


(«)  Cf.  68.  979,  980,  infra, 

{t)    1    Emerigon,    o.   zii.    s.   39, 
pp.  687,  688. 

(u)  Jugemens  d'Oleron,  arts.  8,  9  ; 
Pardessus,   Lois  Maritimes,  toI.  i. 


p.  328 ;  Laws  of  Wisbuy,  arts.  20, 
21 ;  ibid,  p.  476 ;  Consolato  del  Mare, 
arts.  97,  109,  of  the  Italian  transla- 
tion, cc.  64,  66,  of  the  original.  See 
Pardessus,  Lois  Maritimes,  vol.  ii. 
pp.  104—112. 
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in  more  modem  times  Stevens  gave  it  as  the  practical  rule  to  Sect.  914. 
be  observed,  that  the  master  should,  if  possible,  consult  the 
most  experienced  of  the  crew  and  the  supercargo,  if  there  be 
one  on  board ;  and  then  make  an  entry  in  his  log-book,  and 
immediately  on  arriving  at  the  first  port,  note,  and,  if  possible, 
extend,  his  protest  (t?). 

It  is  obvious,  however,  that  in  those  cases  of  desperate  and 
urgent  danger  which  allow  no  time  for  hesitation  and  discus- 
sion, no  greater  degree  of  deliberation  should  be  required  than 
onay  be  necessary  to  rescue  the  measures  resorted  to  from  the 
reproach  of  rashness. 

"The  rule  of  consulting  the  crew,"  says  Lord  Kenyon, 
"  is  rather  founded  on  convenience,  aad  to  avoid  dispute,  than 
on  necessity " (m^) .  "A  consultation  with  the  oflScers,"  remarks 
Story,  J.,  "  may  be  highly  proper  in  cases  which  admit  of 
delay  and  deliberation ;  but  if  the  propriety  and  necessity  of 
the  act  be  otherwise  sufficiently  made  out,  there  is  an  end  of 
the  substance  of  the  objection  "  {x). 

The  test  suggested  by  Baily  seems  a  very  sensible  one ; 
viz.,  that  the  act  must  be  a  judicious  one  with  reference  to 
the  state  of  things  at  the  moment  of  its  performance  (y). 
"  From  this  principle,"  as  he  very  justly  observes,  "  it  follows 
that  a  consultation  between  master  and  crew,  or  a  want  of 
uniformity  in  the  opinions  of  the  crew,  does  not  materially 
afieot  the  question ;  and  that  an  act  may  give  rise  to  general 
average  even  where  the  master  orders  it  in  opposition  to  the 
wishes  of  the  crew,  or  a  crew  perform  it  in  defiance  of  the 
orders  of  the  master  "  (2). 

(r)  SteyeoB,  Ayerage,  29.  very  learned  and  exhaustiye  decision 

{tc)  Birkley  v.  Preegraye  (1801),  1  of  the  Supreme  Conrt  of  the  United 

East,  228.  States — lays  down  that  it  is  to  the 

(x)  In  Colonial  Ins.  Co.  v.  Ashby  master  of  the  yessel,  and  to  him 

(1839),  3  Peters,  S.  C.  B.  331.  alone  (except  in  case  of  his  death, 

(y)  Baily,  General  Ayerage,  19 —  disability,  or  absence),  that  the  power 

23.  and  duty  of  determining  all  such 

(z)  Ibid,  21.  The  concluding  words  questions  appertains,  on  the  g^und, 

of  this  sentence  are  undoubtedly  open  apparently,  that  it  is  he  alone  who  is 

to  criticism.     The  case  of  Balli  v,  inyeeted  by  the  owners  of  the  diffe- 

Troop  ( (1894),  167  U.  S.   386) — a  rent  interests  with  implied  authority 
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Sect.  915.  916.  It  remains  to  notice  another  principle,  of  great  im- 
The  sacrifioes  portance  in  determining  whether  a  loss  be  or  be  not  such  as 
must  be  of  an  to  give  a  claim  to  general  average  contribution,  viz.,  that  no 
^ture/^*^  such  claim  can  be  sustained  unless  the  sacrifices  and  expendi- 
tures out  of  which  it  arises  were  of  an  extraordinary  nature ; 
in  other  words,  imless  they  were  something  over  and  beyond 
those  ordinary  duties  and  ordinary  expenses  of  the  navigation 
to  which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
remunerated  by  the  freight.  By  the  contract  of  afEreight-^ 
ment  the  shipowner  is  bound  to  do  all  that  is  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery  {a).  All  expenses,  therefore, 
incurred,  and  all  ordinary  manoeuvres  rendered  necessary, 
for  the  purpose  of  so  transporting  the  goods,  or  keeping  the 
ship  in  a  fit  state  so  to  transport  them,  are  a  direct  consequence 
of  his  contract  with  the  freighters,  and,  being  merely  within 
the  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
entitle  him  to  aily  recompense  but  that  which  was  his  con- 
sideration for  undertaking  such  duty,  viz.,  the  freight  (b). 

"V^tisextra-  916.  For  instance,  a  large  clipper  ship  with  an  auxiliary 
screw,  while  crossing  the  ocean  with  a  cargo  on  board,  was  so 
injured  by  collision  with  an  iceberg  as  to  lose  all  power  of 
sailing.  The  master  made  Eio  by  means  of  her  auxiliary 
screw.  Finding  when  there  that  complete  repairs  would  cost 
several  thousands  of  pounds  more  than  in  England,  and  would 
entail  the  imshipping  of  the  cargo  and  considerable  delay,  he 
had  sufficient  repairs  done  to  her  in  three  days,  without 
taking  out  the  cargo,  as  would  carry  her  home.  He  then 
sailed  and  arrived  in  England  by  means  of  her  auxiliary 

to  act  on  their  behalf.    It  is  stated  to  (4)  "  En  eff et,  * '  says  Bonlay-Paty, 

be  doubtful  whether  eyen  a  pilot  in  u  tontes  oes  mesures  sont  oomprisee 

command  has  such  authority ;  much  ,        ,.,,.,.,, 

1         .,       .                          a        ,  dans  robhgation  de  transporter  la 

less,   therefore,   a  crew.      See  also  °                         i^v        «. 

Wamsutta  Mills  r.  Old  Colony  Steam.      ^«^^^'''  Comment,  on  Emerigon, 
boat  Co.  (1884),  137  Mass.  471.  "^1-  »•  P-  ^1^-    See  also  2  PhilHps, 

(a)  3  Kent,  Com.  208  et  uq,  Ins.  s.  1281. 
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screw,  having  purchased  coals  at  Rio  and  again  at  Fayal  at    Sect'  016. 
an  extra  cost  to  the  owner  of  1,472/.     The  Court  held  that 
the  master  had   done   no    more    than  it  was  his  duty  to 
do,  and  that  no  part  of  the  expense  for  coals  could  be 
allowed  to  be  general  average  (c). 

Blackburn,  J.,  in  the  course  of  the  judgment  of  the  Court, 
said :  "  The  shipowners  by  their  contract  with  the  freighters 
are  bound  to  give  the  services  of  their  crew  and  their  ship, 
and  to  make  all  disbursements  necessary  for  this  purpose. 
In  the  case  of  such  a  vessel  as  this,  which  is  equipped  with  an 
auxiliary  screw,  theii*  contract  includes  the  use  of  that  screw, 
and  consequently  the  disbursements  necessary  for  fuel  for  the 
steam  engine.  Now  the  disaster  which  occurred  in  this  case 
no  doubt  caused  the  engine  to  be  used  to  a  much  greater 
extent  than  would  generally  occur  on  such  a  voyage,  and  so 
caused  the  disbursement  for  coals  to  be  extraordinarily  heavy; 
but  it  did  not  render  it  an  extraordinary  disbursement.  The 
case  is  similar  to  that  of  an  ordinary  sailing  vessel  in  which, 
owing  to  disasters,  the  voyage  is  unusually  protracted,  and 
consequently  the  owner's  disbursements  for  provisions  and 
for  the  wages  of  his  crew,  if  they  are  paid  by  the  month,  are 
extraordinarily  heavy.  It  is  not  similar  to  that  of  the  master 
hiring  extra  hands  to  pump  when  his  crew  are  unable  to  keep 
the  vessel  afloat,  or  any  other  expenditure  which  is  not  only 
extraordinary  in  its  amount,  but  is  incurred  to  procure  some 
service  extraordinary  in  its  nature  "  (d). 

Where,  therefore,  a  vessel  met  with  heavy  weather  which 
continued  for  many  days,  and  the  vessel  in  consequence 
strained  and  sprung  a  leak,  and  the  supply  of  coals  for  the 
donkey  engine,  which  would  have  suflBced  for  an  ordinary 
voyage,  was  exhausted  at  the  pumps,  so  that  spare  spars  and 
part  of  the  cargo  were  afterwards  necessarily  consumed  in 
making  steam  for  the  pumps,  and  in  saving  the  ship  and 


(e)  Wilson   V.    Bank  of   Viotoria      Bank  of  Australasia  (1872),  L.  R.  7 
(1867),  L.  B.  2  Q.  B.  203.    Acoord.      Ex.  39. 
in   respect   of    ooals,    Harrison   p.  (d)  L.  R.  2  Q.  B.  212. 
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Sacrifice  of 
boat  in  order 
to  save  ship 
and  cargo 
from  immi- 
nent capture. 


Sect.  016.   cargo ;    this  loss  was  held    to    be    chargeable  as  general 
average  {e). 

917.  It  is  often  very  difficult  in  practice  to  draw  the  line 
accurately  between  what  shall  be  considered  ordinary  and 
what  extraordinary  expenses  and  sacrifices.  Further  instances 
of  the  application  of  this  principle,  and  of  the  difficulty  in 
applying  it,  will  be  found  later  on  in  this  chapter ;  meanwhile 
it  will  suffice  to  cite  the  following  as  a  good  instance  of  that 
extraordinary  kind  of  sacrifice  which  would  everywhere  be 
acknowledged  to  give  a  claim  to  general  average  contribution. 

The  captain  of  a  French  ship,  who  had  been  chased  all  day 
by  an  enemy,  who  was  rapidly  gaining  on  him,  at  nightfall 
deliberately  launched  his  long  boat,  fitted  her  with  a  mast  and 
sail,  fixed  a  lantern  in  her  mast  head,  and  set  her  adrift ;  at 
the  same  time  he  hauled  down  the  ship's  lights  and  altered  • 
her  course.  The  long  boat,  followed  by  the  enemy,  drifted 
away  before  the  wind  and  was  lost;  the  ship,  by  means  of  this 
manoeuvre,  escaped.  The  loss  of  the  boat  under  these  cir- 
cumstances was  held  to  be  a  general  average  loss,  having 
been  an  extraordinary  sacrifice,  intentionally  made  for  the 
sake  of  saving  the  ship  and  cargo  (/). 

918.  Another  condition  to  the  light  to  claim  contribution 
has  recently  been  established  by  high  judicial  authority,  viz., 
that  where  the  peril  giving  rise  to  the  claim  has  been  occa- 
sioned by  the  fault  of  the  claimant  or  his  servants,  he  cannot 
be  permitted  to  recover  from  those  whose  property,  though 
saved  by  his  sacrifice,  was  yet  imperilled  by  his  wrongful  act. 
Thus,  in  Schloss  r.  Heriot  (^),  to  a  shipowner's  daim  for 
contribution,  a  plea  that  the  loss  was  caused  by  the  vessel's 
unseaworthiness  at  the  conmiencement  of  the  voyage  was 
held  good  by  Erie,  C.  J.,  and  Willes  and  Keating,  JJ.    And 


Where  loss 
oansedbj 
fault  of  uie 
claimant. 


{e)  Robinson  r.  Price  (1876),  2 
Q.  B.  D.  91 ;  and  in  Conrtof  Appeal 
at  p.  295 ;  Harrison  v.  Bank  of  Aus- 
tralasia, ubi  supra. 

(/)    1    Emerigon,  c.   xii.  s.  41, 


p.  606. 

iff)  (1863),  14  C.  B.  N.  S.  69.  To 
the  same  efiPect  is  Cheraw  &  Salis- 
bury Railroad  Co.  v,  Broadnax  (1885), 
109  Penn.  St.  432. 
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this  decision  was  recently  quoted  with  approval  by  the  Privy  Sect.  918. 
Council  (A)  in  the  discussion  of  a  claim  for  jettison  in  conse- 
quence of  a  stranding  occasioned  by  the  negligence  of  the 
master.  But  it  appears  that  this  doctrine  would  bax  only  the 
claim  of  the  wrongdoer,  and  not  that  of  other  innocent 
suflPerers  (i) ;  also,  that  if  the  contract  of  carriage  exempts  the 
shipowner  from  liability  for  the  negligence  of  his  servants, 
his  claim  for  contribution  remains  unaffected  by  such  negli- 
gence {k). 

Upon  the  whole,  then,  it  appears,  that  before  a  party  in-  Reoapitula- 
terested  in  a  sea- venture  can  establish  his  claim  to  a  general 
average  contribution,  he  must  shaw  that  the  loss  he  has  sus- 
tained has  arisen,  not  from  any  accident,  but  from  some — 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure ;  (2.)  Pur- 
posely resorted  to  for  the  general  safety;  (3.)  Under  the 
pressure  of  real  and  imminent  danger.  It  must  also  appear, 
(4.)  That  the  sacrifice  or  the  expenditure  was  judiciously  in- 
curred ;  (5.)  That  it  is  not  included  in  those  ordinary  duties 
or  expenses  which  are  incidental  to  the  navigation  of  the 
ship,  and  are  paid  out  of  the  freight ;  (6.)  That  it  was 
not  due  to  any  wrongful  act,  for  which  the  claimant  is 
responsible  (/). 


(A)  Strang  t\  Soott  (1889),  14 
App.  Gas.  601.  In  America,  of. 
Hurlbut  V.  Tumure  (1897),  81 F.  208. 
The  mere  faot  that  the  shipowner, 
being  in  fault,  cannot  maintain 
an  action  for  contribution  against  a 
cargo-owner  does  not  relieye  him 
from  liability  to  contribute  towards 
the  cargo-owner's  loss.  The  Strath- 
don  (1899),  94  F.  206. 

(0  Strang  v.  Scott  (1889),  14 
App.  Cas.  601.  And  cf.  Pacific 
MaU  S.S.  Co.  V.  N.  Y.  Min.  CJo. 
(1896),  74  F.  564,  a  decision  of  the 
Circuit  Court  of  Appeals  in  the 
United  States. 

(k)  The  Carron  Park  (1890),  15 
P.  D.  203 ;  discussed  and  approved 
by  the  Court  of  Appeal  in  Milbum 


V.  Jamaica  Fruit,  &c.  Co.,  [1900]  2 
Q.  B.  540  ;  Williams,  L.  J.,  however, 
dissented.  The  law  on  this  point  is 
different  in  foreign  countries.  Cf . 
The  Mary  Thomas,  [1894]  P.  108 
(Dutch);  Hick  v,  London  Ass.  Co. 
(1895),  1  Com.  Cas.  244  (French). 

(/)  The  English  law  on  the  sub- 
ject of  general  average  differs  materi- 
ally from  that  of  foreign  countries. 
The  main  distinction  is  that  whereas 
in  England  there  can  be  no  claim  for 
contribution  except  where  the  actual 
physical  safety  of  a  particular  inte- 
rest has  been  in  peril,  it  is  sufficient 
on  the  Continent  and  in  the  United 
States  if  extraordinary  expense  has 
been  incurred  with  the  object  of  com- 
pleting the  intended  adventure.  With 
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Sect.  919. 

IMvifiion  of 
general  ave- 
rage lofises. 


Jettison  of 
deok-oar^. 
,  No  contribu- 
tion unless 
cargo  so  car- 
ried in  accord- 
ance with 
custom  of 
trade,  or  un- 
less the  ship- 
owner and  the 
owners  of  the 
rest  of  the 
cargo  have 
agreed  that 


919.  Having  ascertained  the  principles  on  which  aU  claims 
to  general  average  contribution  are  founded,  the  next  step  is 
to  enumerate  the  different  cases  in  which  these  claims  may  be 
made  good  ;  in  other  words,  to  specify  the  principal  instances 
of  general  average  loss.  * 

All  general  average  losses  may  be  said  to  arise  :  1.  From 
SACRIFICES  of  part  of  the  cargo,  or  of  part  of  the  ship,  for  the 
common  safety;  2.  Prom  expenditurbs  incurred  with  the 
same  object.  We  will  begin  with  considering  those  losses 
which  arise  out  of  sacrifices  of  part  of  the  cargo,  and  take 
first  the  case  of  jettison,  which  is  the  simplest  and  most 
perfect  instance  of  a  general  average  loss.  Jettison  is  defined 
in  the  Rhodian  law  to  hejactus  mercium  f actus  levaiidce  navis 
g  rat  id  (m),  a  heaving  overboard  of  the  goods  in  order  to 
lighten  the  ship.  It  is  the  most  perfect  example  of  a  general 
average  loss,  and  when  made  intentionally,  for  the  sake  of 
saving  the  other  interests  from  imminent  danger,  is  generally 
admitted  as  giving  a  claim  to  contribution. 

920.  An  important  exception  to  the  rule  of  contribution 
after  jettison  is  in  the  case  of  the  jettison  of  goods  carried 
on  deck.  This  is  on  the  ground  that  they  are  hindrances  to 
the  safe  navigation  of  the  vessel,  and  "  their  jettison  is  there- 
fore regarded,  in  a  question  with  the  other  shippers  of  cargo, 
as  a  justifiable  riddance  of  incumbrances  which  ought  never 
to  have  been  there,  and  not  as  a  sacrifice  for  the  common 
safety  "  (n).  The  exception,  however,  does  not  apply  in  cases 
where,  according  to  the  common  usage  and  course  of  trade  on 


the  object  of  securing  uniformity  in 
all  countries,  congresses  haTe  been 
held,  the  history  of  which  wiU  be 
found  in  Lowndes  on  General  Ayer- 
age,  App.  U.  (4th  ed.).  The  result 
was  the  adoption  in  1877  of  a  set 
■  of  rules  now  known  as  the  York- 
Antwerp  Bules.  These  rules  were 
in  many  ways  altered  and  added  to 
in  1890,  and  in  their  modified  form 
are  now  known  as  the  York-Antwerp 
Bules,  1890.    These  rules,  which  are 


set  out  in  Appendix  D.,  are  of  great 
importance,  as  they  are  very  usually 
incorporated  into  English  policies  of 
insurance.  This  chapter  is,  how- 
ever, mainly  oonoemed  with  the 
English  law  on  the  subject,  apart 
from  any  agreement  that  any  parti- 
cular set  of  rules  shall  be  taken  to 
apply. 

(m)  Dig.  Ub.  xiv.  tit.  2,  f.  1. 

(H)  Strang  v.  Scott  (1889),  14 
App.  Gas.  at  p.  609. 
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the  voyage  for  whicli  they  are  shipped,  such  cargoes  are  per-    Sect.  9S0. 
mitted  (0),  nor  does  it  apply  where  the  parties  from  whom  there  shall  be 
contribution  is  sought  have  agreed  impliedly  or  otherwise  to  in  such  ease, 
contribute  in  the  ordinary  way  {p). 

The  above  propositions  appear  to  be  deducible  from  various 
decisions,  some  of  which  seem  at  first  sight  difficult  to 
reconcile  with  each  other. 

Thus,  in  Johnson  v.  Chapman  (g),  the  defendant  chartered 
the  plaintiff's  vessel  to  load  a  full  and  complete  cargo  of 
deals,  including  a  deck  load,  for  a  voyage  from  Quebec  to 
London.  There  was  no  custom  authorising  the  carriage  of 
deck  cargo  in  such  a  voyage.  The  deck  cargo  was  properly 
jettisoned  during  the  voyage,  and  the  defendant  claimed 
contribution.  The  Court  of  Common  Pleas  decided  in  favour 
of  the  claim,  on  the  ground  that  the  charter-party  con- 
templated a  deck  cargo.  "  Then,  immediately  you  find  that 
the  deck  cargo  is  within  the  contemplation  of  the  parties, 
you  must  deal  with  it  as  if  shipping  a  deck  cargo  was  lawful. 
When  you  have  established  that  it  is  a  deck  cargo  lawfully 
there  by  the  contract  of  the  parties,  it  becomes  subject  to  the 
inile  of  general  average  "  (r). 

921.  This  decision,  however,  including  the  passage  above 


(0)  Gotdd  V.  Oliver  (1837),  4  Bing. 
N.  C.  136;  6  Scott,  447;  S.  C.  (on 
olaim  hy  shippers  against  shipowners 
for  the  f aU  value  of  the  timber  jetti- 
soned), 2  M.  &  Gr.  208 ;  2  Scott, 
N.  B.  241 ;  and  of.  Royal  Exchange 
Go.  V.  I>izon'(1886),  12  App.  Gas. 
11. 

(p)  According  to  York- Antwerp 
Boles,  1890,  however,  the  exception 
appears  to  apply  to  all  oases : — **  No 
jettison  of  deck  cargo  shaU  be  made 
good  as  general  average.  Every 
stmctnre  not  built  in  with  the  frame 
of  the  vessel  shall  be  considered  to 
be  a  part  of  the  deck  of  the  vessel." 

{q)  (I860),  19  0.  B.  N.  8.  663  ; 
36  L.  J.  G.  P.  23. 


(r)  19  C.  B.  N.  S.  at  p.  683 ;  36 
L.  J.  G.  P.  at  p.  28.  The  mere 
knowledge,  however,  of  the  shipper 
that  his  carg^  is  being  or  will  be 
carried  on  deck,  in  the  absence  of  an 
established  custom  or  positive  con- 
tract to  that  effect,  wiU  not  justify 
the  shipowner  in  so  stowing  and 
carrying  it.  In  the  event  of  a  jetti- 
son of  any  cargo  so  carried,  however 
proper  in  itself  the  jettison  may  have 
been,  the  shipowner  will  be  liable 
for  the  full  amount  of  the  loss.  In 
such  a  case  there  is  no  question  of 
general  average  contribution.  Boyal 
•Exchange  Go.  v.  Dixon  (1886),  12 
App.  Gas.  11. 
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Sect.  021.  quoted,  was  explained  in  a  later  case  in  the  Court  of  Appeal 
as  only  applying  to  oases  where,  the  cargo-owner  and  the 
shipowner  being  the  only  parties  concerned  in,  and  benefited 
by,  the  jettison  (such  as  the  case  where  the  shipper  is  also  the 
charterer) ,  an  agreement  can  be  implied  from  the  circimistances 
of  the  case  that  in  the  event  of  jettison  the  ship  shall  con- 
tribute. In  Wright  t?.  Marwood  (s)  the  ship  was  a  general 
ship  belonging  to  the  defendants,  who  agreed  to  let  to  the 
plaintiflPs  the  upper  deck  for  the  carriage  of  a  cargo  of  cattle 
from  New  York  to  England.  It  was  held  by  Lord  Coleridge, 
C.  J.,  and  Bramwell  and  Baggallay,  L.  JJ.,  that  the  shipper 
was  not  entitled  to  recover  a  general  average  contribution 
from  the  defendants  for  the  jettison  of  the  cattle.  The 
Court  laid  stress  on  the  fact  of  the  ship  being  a  general  ship, 
and  on  the  freight  being,  no  doubt,  lower  than  if  the  animals 
had  been  carried  below.  Under  such  circumstances  they 
held  it  impossible  to  imply  any  agreement  to  pay  contribu- 
tion merely  from  the  fact  that  the  shipper  and  owner  had 
agreed  for  cargo  to  be  shipped  on  deck,  and  that  apart  from 
such  an  agreement  there  was  no  foundation  for  the  shipper's 
claim. 

The  same  point  was  referred  to  by  Lord  Watson  in 
delivering  the  judgment  of  the  Privy  Council  in  Strang  v. 
Scott  (t).  His  lordship  is  reported  to  have  said  that  the 
exception  («.^.,  the  non-liability  for  contribution  in  case  of 
deck  cargoes)  did  not  apply  either  (1)  in  those  cases  where, 
according  to  the  established  custom  of  navigation  such 
cargoes  are  permitted,  or  (2)  in  any  case  where  the  other 
owners  of  cargo  have  consented  that  the  goods  jettisoned 
should  be  carried  on  the  deck  of  the  ship.  It  is  submitted, 
nevertheless,  that  not  only  must  the  other  owners  of  cargo 
have  consented  to  such  carriage,  but  they  must  also  have 
consented  imder  such  circumstances  as  to  justify  the  inference 
that  they  intended  to  take  upon  themselves  the  liability  to 
contribute  in  case  of  jettison.     The  passage  in  Lord  Watson's 

(»)  (1881),  7  Q.  B.  D.  12.  (0  (1889),  14  App.  Cae.  at  p.  609, 
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judgment  to  wliioh  reference  has  been  made  is  an  obiter  dictum^    Sect.  921. 
whicli  he  might  or  might  not  have  acceded  to  in  its  present 
form,  had  the  facts  of  the  case  been  the  same  as  they  were  in 
Wright  v.  Marwood. 

922.  The  rules    properly  deducible    from  the  decisions  Rules  as  to 

oontiibution 

already  referred  to  appear  to  be  as  follows :  Firstly,  that  where  deck- 
where  a  deck  cargo  is  properly  carried  in  accordance  with  a  ^ttironed. 
custom  to  that  effect,  a  jettison  will  give  the  shipper  a  right 
of  contribution  not  only  from  the  shipowner,  but  also  from 
the  owners  of  cargo  shipped  below.  Secondly,  that  where  a 
cargo  is  so  carried  not  in  accordance  with  any  custom,  but 
merely  by  agreement  between  the  shipper  and  shipowner, 
there  is  no  such  right  of  contribution  as  against  other  shippers 
unless  they  have  agreed  to  be  liable  to  contribute.  "  What- 
ever may  be  the  agreement  between  the  shipowner  and  the 
owner  of  the  deck  load,  the  other  cargo  owners  are  no  parties 
to  it,  nor  boimd  to  inquire  into  it,  or  notice  it,  as  they  are 
bound  to  take  notice  of  a  custom  "  (w).  Whether  or  not,  in 
such  a  case,  there  is  a  right  of  contribution  from  the  ship- 
owner will  depend  on  the  proper  construction  of  the  contract 
under  which  the  goods  carried  on  deck  and  jettisoned  were  so 
carried.  Thirdly,  in  the  case  of  a  chartered  ship  where  the 
shipper  and  the  charterer  are  the  same,  the  right  of  contribu- 
tion for  deck  cargo  against  the  ship  no  doubt  exists  unless  it 
be  clearly  negatived  by  the  contract  (ar). 

923.  An  interestinff  point  in  this  context  arose  in  Burton  Effect  of  oer- 

,  ,  ,  tain  Btipma- 

V,  English  {y).   This  was  an  action  by  the  shippers  of  a  cargo  tions  in 

of  iron  and  wood  from  the  Baltic  to  London,  to  recover  from  or  biU  o/^a^ 

the  shipowners  a  general  average  contribution  for  the  jettison  JS^^»^e- 

(m)  Wright   V.  Harwood    (1881),  of  a  deck  load  carried  according  to 

7  Q.  B.  D.  at  p.  68.  the  usage  of  trade,  and  not  in  yio- 

(x)  For   the   American   law,   see  lation  of  the  contracts  of  affreight- 

Wood  V,  Phoenix  Co.  (1881),  8  F.  ment.    There  is  an  exception  to  this 

27  ;  The  Mary  and  Eva  (1881),  6  F.  rule  as  to  cargoes  of  cotton,  tallow, 

628.    The  rule  of  the  Association  of  acids,  and  some  other  goods.    See 

Average  Adjusters  in  this  country  is  Appendix  E. 

to  allow  contribution  for  the  jettison  (y)  (1883),  12  Q.  B.  D.  218. 
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Sect.  923.  of  the  timber  whieli,  in  virtue  of  a  custom  in  the  trade,-  had 
ral  liability,  been  carried  on  deck.  The  defence  was  that  under  a  clause 
claims^for  ^   ^^  *^®  charter-party  "  the  steamer  shall  be  provided  \?ith  a 

general  ^^^^  j^g^  £f  required  at  full  freight,  but  at  merchant's  risk ; '' 

average  con-  ^  ^  o     »  » 

tribution?       the  shipowner  was  not  liable.     The  Court  of  Appeal  held, 

upon  the  construction  of  the  document,  that  the  words  "  at 
merchant's  risk,"  having  been  introduced  in  favour  of  the 
shipowners,  only  limited  their  liability  as  carriers,  and  were 
not  strong  enough  to  absolve  them  from  the  claim  for  ar 
general  average  contribution.  Very  siinilar  points  had  pre- 
viously been  decided  by  Blackburn  and  Lush,  JJ.,  in  Schmidt 
V.  Royal  Mail  SS.  Co.  (s),  and  by  Lush,  J.,  in  Crooks  v. 
Allan  (fl).  In  the  former  of  these  cases  it  was  held  that  an 
exception  in  a  bill  of  lading  of  fire  on  board,  and  its  conse- 
quences, only  relieved  the  shipowners  from  their  obligation  to 
deliver  under  the  circumstances  to  which  the  exception  related, 
and  did  not  affect  their  liability  to  make  a  general  average 
contribution.  The  latter  case  was  to  the  same  effect. 
No  contribn-  Another  exception  to  the  right  to  contribution  in  case  of 
jettison  due  to  jettison  is  where  the  owner  of  the  goods  jettisoned  has  him-  . 
charaSlM^^  self  been  to  blame  for  the  danger  necessitating  the  sacrifice, 
^?  S^^  as,  for  example,  by  shipping  dangerous  goods.  In  such  a 
case  the  shipper  must  himself  bear  the  loss,  and  cannot  take 
advantage  of  his  own  wrong  so  as  to  throw  any  part  thereof 
on  the  shoulders  of  innocent  parties.  This  is  in  accordance 
with  a  general  principle  which  has  already  been  noticed  (ft). 

The  fact  that  there  is  no  bill  of  lading  for  goods  jettisoned 
does  not,  by  English  law,  make  any  difference  to  the  right  to 
contribution  (c). 

924.  Where,  in  the  course  of  the  voyage,  in  order  to  save  a 
ship  from  foundering,  to  float  her  after  stranding,  or  to 


Contribution 
for  goods  for 
which  there  is 
no  bill  of 
lading. 

Rules  as  to 
contribution 
where  part  of 


(z)  (1876),  45  L.  J.  Q.  B.  646. 

(a)  (1879),  6  Q.  B.  D.  38. 

(b)  Ante,  s.  918.  Of.  Schloss  v. 
Heriot  (1863),  14  C.  B.  N.  S.  59; 
Pirie  v.  Middle  Bock  Co.  (1881),  4 


cited. 

{e)  Amould  (2nd  ed.  p.  904)  stated 
the  contrary,  but  only  cited  foreign 
codes  in  support  of  his  statement. 
The  practice  here  is  as  stated  in  the 


Asp.  M.  L.  C.  388,  and  cases  there      text. 
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enable  her  to  make  a  port  of  distress,  part  of  the  cargo  is  put    Sect.  024. 
into  boats  and  lighters,  and  lost  before  reaching  the  shore,  goods  is 
such  loss  gives  a  claim  to  general  average  contribution  (d) ;  iigMa«."^ 
for  it  is  regarded  as  though  it  were  a  jettison  {proinde  at 
jaciura  facta  esset  {e)y  being  an  intentional  exposure  of  the 
goods  to  imminent  and  extraordinary  risk,  with  a  view  to  the 
ship's  safety  (/). 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary 
course  of  the  voyage,  and  not. in  order  to  rescue  the  ship  from 
any  extraordinary  or  impending  danger,  as  where,  in  the 
usual  course  of  the  navigation,  they  are  necessarily  sent  on,  in 
boats  or  lighters  from  the  ship  to  the  port  of  destination, 
their  loss  gives  no  claim  to  contribution  {g). 

If,  in  the  case  ^  first  supposed,  the  boat  employed  for  the 
purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
must,  as  well  as  the  goods,  be  contributed  for,  if  lost  (A). 

If,  however,  in  the  same  case,  the  ship  and  rest  of  the  cargo  Qaeations  as  . 
be  lost,  no  contribution  is  made  in  respect  thereof  by  the  tion  in  case' of 
goods  thus  exposed  for  the  general  welfare,  even  though  they  ^^^^'^ 
themselves  arrive  safe  (i) ;  for  as  the  ship  was  not  intention- 
ally sacrificed  to  rescue  the  goods  from  peril,  they  cannot  be 
liable  to  contribute  to  such  loss  {k).     If  the  goods  so  exposed 


(d)  1  Emerigon,  o.  xii.  s.  41, 
p.  599  ;  4  Benecke,  System  dee  Asse- 
cturanz,  66,  57  ;  Abbott  on  Shipping, 
6th  ed.  p.  346 ;  13th  ed.  p.  630,  dted 
by  Creeswell,  J.,  in  Hallett  r.Wigram 
(1845),  9  G.  B.  680,  608,  and  by 
Mathew,  J.,  in  M'CaU  i;.  Houlder, 
Bros.  (1897),  2  Com.  Gas.  129,  132. 
And  see,  too.  Royal  Mail  Go.  v, 
English  Bank  of  Rio  (1887),  19 
Q.  B.  D.  at  p.  372,  per  Wills,  J. ; 
Baily,  60;  Lowndes,  s.  15.  Gf., 
however,  the  American  case  of 
L'Amerique  (1888),  36  F.  836,  where, 
under  special  circumstances,  no  con- 
tribution was  allowed  except  for  the 
expenses  of  unloading. 

(e)  Dig.  Hb.  xiv.  tit.  2,  f.  4. 
(/)  Beneoke,  Pr.  of  Indem.  178. 

VOL.  II. 


(^)  2  Valin,  tit.  des  Avaries,  469  ; 
Beneoke,  Pr.  of  Indem.  178 ;  Phil- 
lips, s.  1288. 

{h)  1  Emerigon,  c.  xii.  s.  41, 
p.  699. 

(t)  Gode  de  Gommeroe,  art.  427 ; 
Benecke,  Pr.  of  Indem.  212,  213. 
The  United  States  Gircuit  Gourt  of 
Appeals  seems  to  have  decided  the 
contrary  in  Keliance  Mar.  Ins.  Go. 
V.  N.  T.  &  G.  Mail  S.S.  Go.  (1896), 
77  F.  317.  This  decision,  even  if 
correct  according  to  American  law, 
is  certainly  inconsistent  with  that  of 
this  country. 

{k)  Amould  (2nd  ed.  p.  906)  here 
added,  '*  neither,  in  case  the  ship  is 
lost,  but  the  cargo  or  a  portion  of  it 
saved,  can  the  portion  so  saved  be 
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Sect.  034.  are  properly  jettisoned  in  their  transit  from  the  ship  to  the 
shore,  their  owners  can  claim  oontrihution  from  the  owners  of 
the  other  goods  similarly  exposed,  as  well  as  from  the  ship 
and  cargo  remaining  on  hoard  (/). 

If,  however,  the  damage  to  the  goods  so  exposed  be  fortui- 
tous, the  position  seems  to  be  that  there  should  be  contribu- 
tion for  the  loss  from  the  interests  for  whose  safety  the 
exposure  took  place,  but  not  from  other  goods  similarly 
exposed. 

Goods  given        926.  If  goods  be  volimtarily  and  without  fraud  given  up  to 

oomp^tion  to  pirates,  &c.  by  way  of  composition,  the  loss  thence  arising  is 

pirates,  &o.      j^  general  average  loss ;  for  the  goods  in  such  case  are  as 

much  sacrificed  for  the  general  safety  as  though  they  were 

jettisoned  {m).     If  forcibly  taken  by  pirates  or  plunderers,  it 

is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 

submission  to  loss  (n). 

Damage  done       On  the  groimd  that  the  accessory  follows  its  principal,  all 

damage  necessarily  caused  to  other  goods,  or  to  the  ship,  by 

the  jettison,  itself  gives  a  claim  to  general  contribution  (o). 

Thus,  if  holes  are  cut  in  the  ship  in  order  to  get  goods  or 

stores  out  for  the  sake  of  lightening  her  {p) ;  or  if  goods,  after 

being  brought  up  on  deck,  in  order  that  other  less  valuable 

goods  stowed  beneath  them,  may  be  jettisoned,  are  themselves 

washed  overboard  or  damaged  by  the  sea,  the  loss  is,  in  both 

cases,  a  general  average  loss  (g).    So,  where  water  is  thrown 

down  a  ship's  hatches  to  extinguish  an  accidental  fire,  and 

other  goods  are  damaged  thereby  (r). 

liable  to  oontribnte  for  the  goods  4  T.  B.  783. 

transhipped,"  citing  Benecke,  Pr.  of  (o)  See,  as  to  the  practice  in  this 

Indem.   213.    This  view,  however,  oountry,  Lowndes,  67.    As  to  foreign 

is  not  concurred  in  by  the  present  countries,   see   Comparative    Table, 

editors.  and  passages  in  Lowndes*  text  there 

(/)  2  Phillips,  Ins.  s.  1289.  referred  to.      Cf .  also  2  Phillips,  s. 

(m)    Hicks  v.    Palington    (1690),  1286. 

Moore,  297.    From  Lowndes*  Com-  (p)  Benecke,  Pr.  of  Indem.  177, 

parative  Table,  p.  ^X2iii.  it  appears  178;     Stevens    on    Average,     12; 

that  the  Belgian  Code  is  alone  in  Lowndes,  ubi  supra, 

treating  such  a   loss  as  particular  {q)  Benecke,  Pr.  of  Indem.  213. 

average.  (r)  Whitecross  "Wire  Co.  v.  SaviU, 

(n)  Nesbitt  v.  Lushington  (1792),  C.  A.  (1882),  8  Q.  B.  D.  653 ;  Papa- 
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On  the  same  principle  the  freight,  which  but  for  the  jet-    Sect.  025. 
tison    the    shipowner  would   have  received  for  the  goods  Freight  of 
jettisoned,  must  be  made  good  to  him  by  a  general  average  ^ed.^ 
contribution  («). 

Goods  jettisoned  still  belong  to  their  former  owners,  and,  Property  in 
if  recovei'ed  from  the  sea,  may  be  reclaimed  by  them  on  pay-  f^nedV^ 
ing  the  expenses  of  salvage.     lies  jacta  domini  manet  nee  fit 
adprehendentiSy  quia  pro  derelido  non  habetur  (f), 

926.  In  cases  of  absolute  necessity,  when  the  master,  being  General  ave- 
in  a  foreign  port,  has  no  other  means  whatsoever  of  raising  ^e of^pait" 
money,  he  may  sell  part  of  the  cargo  for  the  purpose  of  o^<^eo. 
procuring  funds. 

This  right  is  recognized  and  sanctioned  alike  by  the  earliest  When 
and  most  recent  codes  of  maritiioie  law  (w),  and  by  the  juris- 
prudence of  our  own  country  (x). 

In  such  cases,  according  to  the  expression  of  Lord  Stowell,  Nature  of  the 
"  a  portion  of  the  cargo  is  abraded  for  the  common  benefit'* ;  t^a-^^^^- 
and  the  transaction  is  considered  to  be  in  the  nature  of  a 
compulsive  loan  from  the  owner  of  the  goods  so  sold  for  the 
benefit  of  all  concerned  (f/). 

If  the  goods  are  sold  by  the  shipowner  merely  to  defray  the  The  loss 
expenses  of  those  necessary  repairs  of  the  ship  which  he  him-  ^^wOe^ 
self  is  in  duty  bound  to  provide  by  the  very  contract  of  to^^bl^^ 

affreightment,  then,  upon  the  principles  already  developed,  tion  where 

the  sale  is 

the  loss  incurred  by  these  sales  cannot  be  made  the  subject  of  effected  to 

supply  the 

yanni  r.  Grampian  S.S.  Co.  Ld.(  1 896),  as  44,  in  1  Pardessns,  480 ;  the  Ck>n- 

1  Com.  Cas.  448.    The  general  qnes-  solato  del  Mare,  c.  105  of  the  Italian 

tion  of  contrihntion  for  damage  done  translation  ;    c.  62  in  the  original 

in  qnenching  fire  is  noticed  <n/ra,  Catalan ;  see  2  Pardessus,  Lois  Mari- 

s.  936.    The  Tork- Antwerp  Rules,  times,  110;  see  also  the  Co.  de  Com. 

1890,  agree  on  this  point  with  onr  law.  art.  234  ;  2  Nolte's  Benecke,  605. 

(#)  Benecke,  Pr.  of  Indem.  178;  ^^j   g^  ^^  ^^^^^  ^^  ^^  The 

PhiUips,  Ins.  8.  1287.  GraUtudine  (1801),  3  C.  Roh.  240 ; 

(0  Dig.  lib.  xiy.  tit.   2,  f.  8;   1  Madachlan,  Shipping,  159.^.^. 
Emerigon,  o.  xii.  s.  40,  p.  696. 

(w)  Seethe  Judgments  of  Oleron,  (y)  See  the  judgment  of  Lord  EUen- 

art.  22, 1  Pardeasus,  Lois  Maritimes,  borough  in  PoweU  v.  Gudgeon  (1816)| 

839  ;  Laws  of  Wisbuy,  art.  39,  dted  6  M.  &  S.  431. 
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[part  ni. 


Seot.  026. 

ordinary 
expenses  of 
the  voyage. 


Doubt  as  to 
whether  loss 
by  forced  sale 
of  cargo  in 
order  to  do 
repairs  in  a 
port  of  ref  age 
is  or  is  not 
general 
average. 


a  general  average  contribution,  but  must  be  made  good  by 
the  shipowner  alone  to  the  owner  of  the  goods  so  sold. 

927.  Thus,  where  a  ship  was  forced  to  put  back  into  port 
to  repair  the  accidental  damage  done  to  her  by  a  storm,  and 
the  master,  having  no  other  means  of  raising  money,  sold 
part  of  the  cargo  to  defray  the  expense  of  the  repairs,  the 
Court  held,  that  the  owners  of  the  goods  so  sold  could  not 
recover' against  their  imderwriters  a  rateable  proportion  of  the 
loss  they  had  so  incurred,  but  must  make  their  claim  against 
the  shipowners  alone  (2). 

From  this  decision,  together  with  the  various  authorities 
cited  below,  Amould  (a)  gathered  that  a  claim  to  general 
contribution  would  be  held  to  be  established  whenever  the 
sale  was  manifestly  resorted  to  with  a  view  to  repair  losses 
which  themselves  come  into  general  average,  but  not  when 
the  losses,  were  themselves  particular  average  {b).  It  is  sub- 
mitted, however,  that  since  the  decisions  of  the  Court  of 
Appeal  and  House  of  Lords  in  Atwood  v,  Sellar(<?)  and 
Svendsen  r.  Wallace  (d)  (which  are  dealt  with  at  length 
later),  the  test  must  be  that  established  by  those  cases ;  viz., 
was  the  loss  which  was  due  to  the  forced  sale,  though  not 
itself  a  general  average  sacrifice  (because  incurred  at  a  time 
when  the  interests  were  in  physical  safety),  nevertheless  occa- 
sioned by  a  previous  general  average  sacrifice?  A  rigid 
application  of  the  principles  laid  down  in  Svendsen  v.  Wallace 


(z)  Powell  V.  Gudgeon  (1816),  6 
M.  &  S.  431 ;  S,  F.  ia  Sarqny  v. 
Hobeon  (1827),  4  Bing.  131 ;  accord. 
Hallett  V,  Wigram  (1845),  9  C.  6. 
686 ;  19  L.  J.  G.  P.  281 ;  Bobson  v, 
Wilson  (1813),  3  Camp.  479. 

{a)  2nded.  p.  909. 

(*)  Hallett  V.  Wigram  (1845),  9 
G.  B.  586  ;  Stevens  on  Average,  16 ; 
Benecke,  Pr.  of  Indem.  261—275  ; 
and  cf .  the  22nd  article  of  the  Judg- 
ments of  Oleron  ;  Pardessns,  vol.  1. 
p.  339,  which  in  this  respect  is  fol- 


lowed almost  verbatim  by  the  Laws 
of  Wisbuy,  art.  39  (art.  44  of  1  Par- 
dessos,  Lois  Maritimes,  480),  and 
the  Gonsolato  del  Mare,  c.  105,  of 
the  Italian  translation,  62,  of  Par- 
dessus,  vol.  ii.  p.  110.  If  the  price 
of  goods  at  the  port  of  sale  be  higher 
than  at  the  port  of  destination,  the 
former  is  the  sum  at  which  they 
most  be  paid  for.  Biohardson  v. 
Nourse  (1819),  3  B.  &  Aid.  237. 

{c)  5  Q.  B.  D.  286. 

{d)  13  Q.  B.  D.  69  ;  10  App.  Gas. 
404. 
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might  necessitate  the  conclusioii  that  the  loss  occasioned  by  Sect.  027. 
the  forced  sale  of  the  cargo  was  due  to  the  master's  election 
to  do  the  repairs  in  that  port,  so  as  to  earn  his  freight.  On 
the  other  hand,  it  might  be  urged  that  such  loss  ought  to  be 
regarded  as  simply  a  part  of  the  cost  of  making  good  the 
prior  general  average  sacrifice.  The  point  can  hardly  at 
present  be  said  to  be  free  from  doubt. 

928.  If  part  of  the  ship  be  sacrificed  for  the  general  safety,  Sacrifice  of 
it  is  contributed  for  in   general  average  (e).     Thus,  masts  ship. 

cut  away,  anchors  heaved  overboard,  cables  cut,  guns  and 
ships'  stores  jettisoned  in  order  to  save  the  whole  adventure, 
are  everywhere  the  subjects  of  general  average  contribu- 
tion (/). 

If  a  mast  be  carried  overboard  by  the  wind,  it  is,  of  course.  Masts  or  gpara 
only  a  particular  average  loss  ;  if,  however,  a  mast  or  spar  be  °^  *  ^' 
snapt  or  sprung  by  the  wind,  and  left  hanging  in  the  rigging, 
so  that,  in  order  to  save  the  ship  and  cargo,  it  becomes  neces- 
sary to  cut  away  entirely  both  the  mast  and  the  rigging  and 
throw  both  overboard,  the  damage  caused  by  the  act  of  so 
cutting  them  away  is  a  general  average  loss,  and  is  to  be  con- 
tributed for  to  the  extent  of  the  value  of  the  mast  and  rigging 
as  they  lay  after  the  accident  (g). 

929.  There  must,  however,    always  be   an  intention  to  Where  what 
sacrifice  something  of   value.     Hence  the  cutting  away  of  is  mere  wreck- 
wreck,  consisting,  for  instance,  of  undamaged  rigging  and  ^Sn^or* 
sails  attached  to  a  mast  which  has  been  blown  over  the  ship's  contribution  ? 
side,  is  not  allowed  by  adjusters  as  a  general  average  sacrifice, 

unless  it  appears  that  had  the  wreckage  not  been  cut  away  it 
might  have  been  recovered  and  been  of  some  value  (h). 

(e)    1    Emerigon,    o.    zii.   s.  41,  Steyens  on  Average,  16. 

p.  606.  (A)  Bj  York- Antwerp  Rules,  1890 

(/)  Co.  de  Ck>m.  art.  400 ;  German  (rule  iv),  **Los8  or  damage  caused 
Code,  art.  702 ;  and  see  the  laws  of  bj  cutting  awaj  the  wreck  or  re- 
other  foreign  countries  stated  in  the  mains  of  spars,  or  of  other  things 
Appendices  to  Lowndes,  Gen.  Ay.  which  have  previouslj  been  carried 

(^)    1    Emerigon,   c.    zii.   s.    41,  awaj  by    sea   peril,   shall   not   be 

p.  606 ;  Beneoke,  Pr.  of  Indem.  183 ;  made  good  as  general  average.'*    The 
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Sect.  020.        "  If/'  said  "Willes,  J.,  "  a  mast  were  sprang  and  a  part  of 

What  is  it  were  to  go  overboard  with  a  quantity  of  spars  and  sails 

wr6c]c  ? 

attached  to  it,  hanging  on  by  a  stay  which  must  give  way  in 

a  minute  or  two,  whikt  in  the  meantime,  by  battering  against 

the  side  of  the  vessel,  it  adds  to  the  danger,  and  if  the  stay 

were  cut  to  let  it  go  at  once,  it  would  be  very  difficult  to  say 

that  that  was  anything  more  than  wreck.     A  lawyer  could 

not  lay  down  as  a  matter  of  pure  law,  that  all  cumber  cut 

loose  is  wreck.     But  what  I  say  is,  if  it  was  virtually  lost,  if 

not  recoverable,  if  the  act  of  cutting  the  rope  was  only 

hastening  the  moment  at  which  it  would  be  lost,  you  would 

properly  call  that  wreck,  and  you  would  not  say  it  was 

general  average.     The  reason  given  is  because  you  cannot 

keep  it.     There  is  no  intentional  sacrifice  in  cutting  it  away. 

You  must  lose  it,  and  the  losing  it  a  minute  or  two  sooner 

can  make  all  the  difference  of  its  doing  great  injury  or  not ; 

but  you  cannot  help  losing  it "  (/). 

In  Shepherd  v.  Kottgen  (/),  the  ship  "Eollo,"  with  a 
general  cargo  on  board,  bound  for  Hong  Kong,  encountered 
a  heavy  storm  between  Scilly  and  Lisbon,  which  carried  away 
the  starboard  main  rigging.  After  that  the  mainmast  was 
lurching  violently,  and  threatened  to  open  the  ship  or  rip 
open  the  deck.  As  soon  as  the  starboard  rigging  was  gone, 
and  could  not  be  repaired  in  consequence  of  the  weather,  it 
was  seen  that  the  mast  was  gone ;  it  was  as  good  as  a  wreck. 
In  these  circumstances  the  mate,  by  the  master's  orders,  cut 
away  the  port  main  rigging,  and  the  mast  went  overboard, 
this  event  being  accelerated  by  that  operation  to  the  extent 
of  a  minute  or  two.  The  action  was  by  the  shipowner  against 
one  of  the  cargo  owners  for  a  general  average  contribution. 

On  appeal,  Bramwell,  L.  J.,  said :  "  The  mast  was  in  such 
a  state  that  it  must  have  been  lost  whether  the  vessel  got 

matter  is  fnllj  disonssed  bj  Lowndes  L.  J.  C.  P.  23,  26—29. 

(s.  27).    In  America  no  contribntion  (J)  Shepherd  r.  Kottgen  (1877),  2 

is  aUowed  for  wreck.      The  Adele  C.  P.  D.  678 ;  and  on  appeal,  ibid. 

Thackera  (1885),  24  F.  809.  685.     Cf.  Montgomery  p.  Indemnity, 

(t)  Johnson  v.  Chapman  (1866),  36  &c.  Co.,  [1901]  1  Q.  B.  147. 
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safely  to  port  or  not.     Consequently  there.was  no  sacrifice  of    Sect.  020. 
it  when  it  was  cut  away,  and  the  plaintiff  has  no  claim  for 
contribution." 

Brett,  L.  J.,  in  the  same  case,  stated  the  question  in  point 
of  form  thus : — "  If  anything  on  board  a  ship  which  is  cut  or 
cast  away  because  it  is  endangering  the  whole  adventure,  is  in 
such  a  state  or  condition  that  it  must  itself  certainly  be  lost, 
although  the  rest  of  the  adventure  should  be  saved  without 
the  cutting  or  casting  away,  then  the  destruction  of  the  thing 
gives  no  claim  for  general  average ; — or  thus  : — Where, 
whether  the  act  relied  upon  as  the  act  of  sacrifice  had  been 
done  or  not,  the  thing  in  respect  of  which  contribution  is 
claimed  would,  by  reason  of  its  own  state  or  condition,  have 
been  of  no  value  whatever,  or  would  have  been  certainly  or 
absolutely  lost  to  the  owner,  although  the  rest  of  the  adven- 
ture had  been  saved,  there  is  nothing  lost  to  the  owner  by 
the  act,  and  therefore  there  is  nothing  sacrificed,  that  is  to 
say,  there  is  no  sacrifice ; — or  thus : — There  is  nothing  in 
respect  of  which  a  general  average  contribution  could  be 
claimed,  because  the  thing  in  respect  of  which  the  contribu- 
tion is  claimed  was,  when  the  act  relied  upon  was  done,  of  no 
value  whatever  to  the  owner  (A:)." 

930.  The  principle  above  illustrated  has  been  said  to  be  Wreckage 
applicable  to  cargo  when  in  a  state  of  wreck — that  is  to  say,  ^^^' 
when  it  is  adrift  in  the  hold,  and  consequently  a  source  of 
such  danger  that  it  is  necessary  to  throw  part  or  the  whole  of 
it  overboard.  A  very  similar  point  arose  in  the  case  already 
referred  to  (/),  where  it  was  contended  that  no  contribution 
should  be  allowed  in  respect  of  the  jettison  of  certain  timber 
loaded  on  deck  which,  having  broken  loose  and  become  an 

{k)  Shepherd  v,  Kottgen  (1877],  2  where  a  claim  for  contribution  in 

C.  P.  B.  590.    Other  instances  of  respect  of   lose  of  freight  npon  a 

losses  which  are  disallowed  on  this  cargo  of  coals  was  disallowed  on  the 

principle  by  average  adjusters  in  this  ground  that  the  coals  were  in  anj 

country  are  given  by  Mr.  McArthur  event   doomed  to   destruction,   and 

(pp.  193—196).     See,  too,  Iredale  v.  could  under  no  circumstances  have 

China  Traders  Ins.   Co.,   [189:^]  2  been  carried  to  their  destination. 
Q.  B.  366 ;  [1900]  2  Q.  B.  515  (G.  A.),  (/)  Johnson  v.  Chapman,  ubi  supra. 
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Sect.  080.  impediment  to  the  navigation  of  the  vessel,  had  therefore 
been  thrown  overboard.  The  Court,  however,  held  that 
inasmuch  as  the  cargo  was,  except  for  a  little  wetting  with 
salt  water,  just  as  valuable  immediately  prior  to  the  jettison 
as  it  ever  had  been,  and  was  at  that  time  in  no  sense  lost  and 
irrecoverable  property,  there  was  nothing  in  its  condition  to 
disentitle  its  owner  to  contribution.  On  the  same  reasoning 
there  would  appear  to  be  no  ground  for  disallowing  contribu- 
tion in  respect  of  cargo  in  the  hold  jettisoned  under  similar 
circumstances. 

Cables  cut  or       931.  If  cables  are  cut  or  anchors  abandoned  in  order  to 

anchors 

abandoned,      avoid  any  impending  peril,  as  for  the  purpose  of  putting  to 

sea  in  order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a 
general  average  loss  (m). 
Loss  incurred       Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore, 
in  a  foul  casts  anchor  in  a  foul  and  rocky  bottom  in  some  unusual 

uniwuai^laoe  P^*^^®  ^^  anchorage,  and  the  cable  is  consequently  chafed 
of  anchorage,  asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that 
it  cannot  be  weighed,  it  was  formerly  a  subject  of  great  dis- 
cussion, especially  among  the  German  lawyers,  whether  the 
damage  thus  occasioned  was  a  general  average  loss.  On 
principle,  as  the  damage  thus  incurred  was  not  intended  or 
anticipated  as  the  result  of  the  act,  as  it  was  directly  caused 
not  by  the  agency  and  will  of  man,  but  by  the  force  of  the 
elements,  Amould  (n)  thought  that  it  should  not  be  considered 
a  general  average  loss. 

If,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
her  cable,  from  the  impossibility  of  weighing  the  anchor,  the 
loss  thence  arising  will,  it  seems,  be  either  general  or  par- 
ticular average,  according  to  circumstances ;  if  cut  in  order 
merely  to  enable  the  ship  to  pursue  her  voyage,  and  not 
under  the  pressure  of  any  urgent  peril,  it  is  particular 
average ;  if,  in  order  to  prevent  her  drifting  on  a  lee  shore, 
or  to  avoid  capture,  it  is  general  average :  the  reason  being, 

(m)  2  Phillips,  Ins.  s.  1296  ;  BaQy,      Presgrave  (1801),  1  East,  220. 
General   Average,    67;    Birkley  v,  (»)  2nded.  p.  911. 
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that  in  the  last  case  there  is,  and  in  the  first  there  is  not,  an    Sect.  081. 
immediately  impending  danger  to  justify  the  sacrifice  (o). 

932.  If  any  part  of  the  ship  or  her  tackle  be  applied  for  Loss  ariamg 
the  common  safety  to  some  purpose  different  from  its  ordinary  propriatioif  of 
use,  the  loss  thence  arising  is  a  general  average  loss,  as  if  the  ^^JJ^e^  ^ 
engines  of  a  steamship  be  damaged  while  being  worked  ahead  a^extra- 
and  astern,  in  order  to  get  the  ship  off  a  bank  (p),  or  spars  purpoee. 

are  cut  up  to  construct  a  rudder,  or  sails  and  cordage  used  to 
stop  up  a  leak  (^),  or  to  keep  down  a  leak  by  using  them  as 
fuel  for  the  donkey  engine  (r). 

Thus,  where,  in  order  to  prevent  a  ship  which  was  lashed  to 
the  head  of  a  harbour  pier  from  being  drifted  thence  by  the 
fury  of  a  storm,  and  sunk  on  the  bar  of  the  harbour,  the 
master  cut  the  cable  of  his  best  bower  anchor,  and  with  that 
fastened  her  to  the  pier,  it  was  held  that  the  damage  thereby 
done  to  the  cable  was  a  general  average  loss  (s) ;  so  too, 
where  the  master,  impelled  by  necessity,  cut  away  his  cable 
from  the  anchor  to  act  as  a  hawser  (t). 

933.  Amould  considered  (u)  that  if,  with  a  view  to  the  Dama^  done 

to  one  ship  in 


(o)  Beneoke,  Fr.  of  Indem.  191 ; 
Phillips,  Ins.  s.  1295  ;  Lowndes, 
8.28. 

{p)  The  Bona  (0.  A.),  [1895]  P. 
125.  The  shipowner  was  also  held 
entitled  to  contribution  for  the  extra- 
ordinary consumption  of  coal  while 
the  engines  were  so  worked.  The 
facts  of  this  case  are  more  partion- 
larly  noticed  in/rat  s.  936.  Gf.  also 
Intemat.  Nay.  Ck>.  v,  Atlantic  Mat. 
Ins.  Co.  (1900),  100  F.  304. 

(g)  Phillips,  Ins.  s.  1299 ;  Baily, 
General  Average,  pp.  73,  74. 

(r)  Harrison  v.  Bank  of  Australia 
(1872),  L.  R.  7  Ex.  39  ;  Robinson  t^. 
Price  (1876),  2  Q.  B.  D.  91,  295 
(C.  A.).  And  cf.  Wilson  v.  Bank  of 
Victoria  (1867),  L.  R.  2  Q.  B.  203, 
the  facts  of  which  case  are  set  out 
in  8.  916,  supra.  By  the  York- 
Antwerp   Rules,   1890    (rule  ix.)— 


**  Cargo,  ship's  materials  and  stores, 
or  any  of  them,  necessarily  burnt 
for  fuel  for  the  common  safety  at 
a  time  of  peril,  shaU  be  admitted  as 
general  average  when  and  only  when 
an  ample  supply  of  fuel  had  been 
provided ;  but  the  estimated  quantity 
of  coals  that  would  have  been  con- 
sumed, calculated  at  the  price  current 
at  the  ship's  last  port  of  departure 
at  the  date  of  her  leaving,  shall  be 
charged  to  the  shipowner  and  credited 
to  the  general  average."  See  also 
Lowndes,  s.  14. 

(«)  Birkley  v,  Presgrave  (1801),  1 
East,  219. 

(0  Marsham  v,  Dutrey,  Select 
Cases  of  Evidence,  58  ;  2  Marshall, 
Ins.  546. 

(u)  2nd  ed.  p.  912,  citing  Casaregis, 
Disc.  46,  No.  45 ;  Ordinanzas  di 
Bilbao,  o.  20,  art.  21 ;  Azuni,  Dritto 
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Sect.  988.    general  safety  of  ship  and  cargo,  it  becomes  necessary  to  damage 


There  mxist 
be  a  coxn- 
mnnity  of 
adyentnre. 


order  to  save  and  destroy  another  ship,  or  any  part  thereof,  the  loss  thereby 
incurred  must  be  made  good  by  a  general  average  contribu- 
tion. Thus,  if  a  number  of  ships  are  lashed  together,  and 
one  takes  fire,  and  the  crews  of  the  others  unite  in  scuttling 
the  burning  ship  for  the  safety  of  the  rest,  the  loss  of  the 
ship  so  sunk  seemed  to  him  to  be  a  general  average  loss  to 
which  all  those  saved  thereby  must  contribute ;  and  similarly 
if  a  crew,  for  the  safety  of  their  own  ship,  cut  the  cable  of 
another. 

But  there  is  no  judicial  authority  for  this  view.  And  it  is 
clearly  not  comprehended  within  that  part  of  the  definition 
of  a  general  average  sacrifice,  which  requires  a  sacrifice  of  part 
of  the  interests  exposed  to  risk  in  one  maritime  adventure  for 
the  sake  of  the  remaining  interests  similarly  exposed  in  the 
same  adventure.  The  whole  subject  has  been  recently  dis- 
cussed in  two  decisions  of  the  Supreme  Court  of  the  United 
States.  In  Ealli  v.  Troop  {t),  it  was  shown  that  both  autho- 
rity and  principle  were  opposed  to  Amould's  view.  And  in 
The  J.  P.  Donaldson  (y)  a  similar  point  was  decided.  The 
facts  were  that  a  steam-tug,  while  towing  two  barges,  was 
overtaken  by  a  violent  storm  and  driven  with  her  tow  on  a 
lee  shore,  so  as  to  be  in  imminent  peril  of  being  lost.  Even- 
tually the  master  of  the  tug  was  compelled  to  cut  the  tow* 
line,  the  result  being  that  the  barges  were  wrecked,  but  the 
tug  was  enabled  to  reach  a  port  of  safety.  It  was  held  that 
the  barge-owners  had  no  general  average  claim  for  the  loss, 
inasmuch  as  there  was  no  sacrifice  of  any  common  interest. 
The  Court  refused  to  consider  that  the  contract  of  towage 
created  such  a  connection  between  tug  and  tow  as  to  make 
the  two  a  single  maritime  adventure. 


Marittimo,  o.  ill.  art.  2,  vol.  ii. 
p.  169,  ed.  1795  ;  and  2  Phillips, 
8.  1311. 


(ar)  (1894),  157  U.  S.  386. 
(y)  (1896),    167  U.   S,  699. 


Cf. 


also  Pacific  Mail  S.S.  Co.  r.  N.  Y. 
Min.  CJo.  (1896),  74  F.  664,  with 
which  should  be  contrasted  the 
curious  decision  in  Relianoe  Mar. 
Ins.  Co.  V.  N.  Y.  MaUS.S.  Co.  (1896), 
77  F.  317. 
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934.  Sails,  deliberately  let  go  in  order  to  right  a  vessel    Sect.  084. 
when  she  is  on  her  beam  ends,  ought,  on  principle,  to  be  made  Sails  let  go  to 
good  by  a  general  average  contribution,  for  the  loss  of  the  when  on  her 
sails  in  such  case  is  the  direct,  immediate,  and  intended  result  ^   ' 

of  extraordinary  sacrifice  made  for  the  general  safety  as  the 
only  means  of  escape  from  imminent  danger  (2). 

But  if  sails  or  spars  be  carried  away  by  the  wind  (a),  in  Damage  to 
consequence  of  crowding  sail  to  escape  an  enemy  or  a  lee  shore,  due  to  orowd- 
this  is  not  a  general  average  loss  in  this  country.   A  merchant  S^y'*" 
ship  had  struck  to  a  privateer,  which,  from  the  wind  blowing 
fresh,  was  unable  to  board  her :  the  merchantman,  by  hoisting 
an  extraordinary  press  of  sail,  escaped,  but  in  so  doing  was 
much  strained  and  injured,  and  carried  away  her  mainmast. 
The  damage  thus  occasioned  was  held  not  to  be  a  general 
average  loss  {b), 

.  The  Cour  Royale  of  Rennes  in  the  year  1822  came  to  the  • 
same  decision  in  France,  with  regard  to  sails  carried  away  in 
attempting  to  escape  a  lee  shore.  Boulay-Paty  cites  both 
cases  with  approbation,  and  gives  the  true  reason  on  which 
they  are  founded — ^viz.,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  shipowner  is  bound  by 
his  duty  to  the  freighters  (c). 

936.  Upon  the  same  principle  it  has  been  decided  in  Damage  done 
England  that  damage  done  to  the  ship  by  fighting  is  not  a  fighting.  ^ 
subject    of     contribution.      Thus,    where    a    merchantman 
(carrying,  however,  six  guns)  was  attacked  by  a  privateer, 
and  after  a  gallant  resistance  beat  her  off,  but  had  two  of  her 


(<)  Beneoke,  Pr.  of  Indem.  185 ;  cargo  and  freight,  or  anj  of  them, 

Bailj,  Gen.  Av.  p.  64.  hj  carrying  a  press  of  sail  shall  be 

(a)  Aooording  to  the  York- Antwerp  made    good   as   general   average." 

Bnles,  1890  (role  yi.) — **  Damage  to  And  a  similar  mle  of  practice  has, 

or  loss  of  sails  and  spars,  or  either  apart  from  the  York- Antwerp  Boles, 

of  them,  caused  bj  forcing  a  ship  off  been  adopted  bj  the  Association  of 

the  ground,  or  by  driving  her  higher  Average  Adjusters ;  see  Appendix  E. 

up  the  ground,  for  the  common  safety,  {by  Covington  r .  Roberts  ( 1 806) ,  2 

shall  be  made  good  as  general  aver-  B.  &  P.  N.  R.  .378. 

age ;  but  where  a  ship  is  afloat,  no  (e)    Boulay-Paty    on    Emerigon, 

loss  or  damage  caused  to  the  ship^  vol.  i.  p.  620. 
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Sect.  085.  men  killed,  several  wounded,  and  received  besides  great 
damage  from  the  enemy's  shot  and  expended  a  considerable 
quantity  of  ammunition :  the  Court  held,  that  neither  the 
expense  incurred  in  curing  the  wounded  sailors,  nor  the  cost 
o'f  repairing  the  damage  so  received,  nor  the  waste  of  the 
ammunition  so  expended,  was  a  subject  of  general  average 
contribution (rf).  Gibbs,  C.  J.,  said,  "The  measure  of 
resisting  the  privateer  was  for  the  general  benefit,  but  it  was 
no  part  of  the  adventure.  No  particular  part  of  the  property 
was  voluntarily  sacrificed  for  the  safety  of  the  rest  (e) ;  the 
loss  fell  where  the  chance  of  war  directed  it,  and  where, 
therefore,  in  point  of  justice,  it  ought  to  fall "  (/) :  at  Nisi 
Prius  the  same  learned  judge  had  said,  "  I  cannot  distinguish 
this  from  the  case  of  a  ship  carrying  a  press  of  sail  to  escape 
an  enemy"  (j/). 

With  regard  to  a  ship  of  war,  indeed,  it  is  obvious,  that 
the  damage  caused  by  fighting  is  no  more  than  an  ordinary 
sea  risk, — a  loss  caused  by  the  perils  insured  against  in  the 
usual  and  ordinary  course  of  the  ship's  duty  as  an  armed 
vessel  (h),  and  not  an  extraordinary  measure  resorted  to  for 
the  general  benefit ;  but  with  regard  to  a  merchant  vessel 
resorting  to  the  measure  of  resisting  a  vessel  of  superior 
power  as  a  desperate  and  only  means  of  saving  both  ship 
and  cargo  from  capture,  the  loss  thence  arising  appears,  on 
principle,  a  fair  subject  for  general  average  contribution :  it 
is  a  loss  which  is  the  direct  and  anticipated  result  of  an 
extraordinary  measure  resorted  to  as  the  only  means  of  saving 
the  whole  adventure  from  inmiinent  peril ;  and  ought  not, 
it  shoidd  seem,  to  be  regarded  as  falling  within  the  scope  of 
those  ordinary  duties  of  the  navigation  to  which  the  owner  is 
bound  by  his  contract  with  the  freighter  (t). 

{d)    Taylor    r.    Curtis    (1816),   6  p.  610. 

TanDt.  608 ;  2  Marsh.  R.  309 ;  S,  C,  (»)  Stevens   admitted    that  there 

4  Camp.  334  ;  Holt,  N.  P.  192.  should  be  a  distmction  made  between 

{e)  6  Taunt.  623.  the  two  oases,  but  considered  that 

(/)  2  Marsh.  R.  319.  even  iu  the  case  of  a  merchant  ship 

(g)  4  Camp.  325.  the  loss  so  incurred  would  be  not 

{h)    1    Emerigon,    c.  xii.    s.  41,  general  but  particular  aTerage(Aver- 
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936.  The  cases  above  cited,  and  the  principles  illustrated,  Sect.  086. 
were  reviewed  and  discussed  in  a  recent  case  where  a  steam-  Abnonnal  use 
ship  took  the  ground  while  leaving  Galveston  harbour,  and  LidS'oSl. 
was  only  rescued  from  a  position  of  imminent  peril  by  an 
abnormal  use  of  her  engines,  coupled  with  an  extraordinary 
consumption  of  coal.  A  claim  was  made  for  contribution  in 
respect  of  the  damage  to  the  engines  and  the  cost  of  the 
coal,  against  which  it  was  argued,  upon  the  authority  chiefly 
of  Covington  v.  Roberts  (/ ),  that  there  was  nothing  abnorm^d 
in  the  nature^  of  the  user  of  the  ship's  appliances,  though  the 
circumstances  were  no  doubt  extraordinary.  It  was  held, 
however,  that  to  use  engines  by  working  them  ahead  and 
astern  while  the  vessel  was  fast  on  a  bank,  instead  of  being 
afloat,  was  a  use  for  which  they  were  never  intended,  and 
that  the  engines  having  been  intentionally  put  to  such  a  use 
in  order  to  rescue  ship  and  cargo  from  danger,  both  the  injury 
to  the  engines  and  the  extra  coal  consumed  must  be  con- 
tributed for  {k). 

Boats,  when  cut  away  from  the  ring-bolts,  or  other  usual  Loss  of  boAts. 
fastenings,  and  heaved  overboard,  are  a  general  average 
loss  {I) ;  but  if  cut  away  when  lashed  from  the  quarters  or 
stem  davits,  it  seems  they  would  not  be  so,  unless  an  usage 
were  proved  in  the  trade  so  to  carry  them  (w),  or  imder 
peculiar  circumstances. 

Where  a  ship  is  scuttled  in  order  to  extinguish  a  fire,  which  Damage  done 
threatens  the  destruction  both  of  ship  and  cargo,  the  damage  ^L^^^er 
both  to  ship  and  cargo  gives  a  claim  to  contribution (n).  toquencha 

age,   36).    Bailj  (Gen.  Av.  p.   80)  generalaverage,  when  shown  to  have 

agreed  with  Steyens,  but  Amonld  arisen  from  an  actual  intention  to 

(2nd  ed.  p.  914)  took  a  contrary  view.  float  the  ship  for  the  common  safety 

{J )  Ante,  8,  934.  at  the  risk  of  sach  damage.*' 

{k)    The    Bona,    [1896]    P.    125  {t)  Stevens,  Average,  14 ;  Benecke^ 

(G.  A.).  Gf.  Lowndes,  General  Aver-  IV.  of  Indem.  187. 

age,  s.  34.     So,  rule  vii.  of  the  York-  (m)  Blackett  v.  Royal  Exoh.  Ass. 

Antwerp  Rules,  1890,  provides  that  Go.  (1832),  2  G.  &  J.  244 ;  see  also 

'*  damage  caused  to  machinery  and  Lenox  v.  United  Ins.  Go.  (1802),  3 

boilers  of  a  ship,  which  is  ashore  and  Johnson,  K.  Y.  Gas.  178. 

in  a  position  of  peril,  in  endeavour-  (»)  Stevens,  Average,  42  ;  Beneoke, 

ing  to  refloat,  shaU  be  allowed  in  Pr.  of  Indem.  243 ;  Achaid  v.  Ring 
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Lofls  arising 
from  Tolim- 
tary  strand- 
ing, where 
the  ship  is 
afterwards 
got  off,  is  a 
general 
average  loss. 


Similarly,  too,  where,  in  order  to  quenoh  such  a  fire,  water  is 
necessarily  poured  into  the  hold(o).  And  in  the  Circuit 
Court  of  Appeals  in  America,  damage  to  cargo  caused  hy  the 
voluntary  floodiug  of  a  stranded  steamer,  in  order  to  prevent 
a  total  loss  from  pounding  upon  a  reef,  was  held  to  be  a 
general  average  loss  (p).  But  in  a  case  where,  in  order  to 
extinguish  a  fire,  steam  was  turned  into  the  hold,  and  it  was 
impossible  to  distinguish  between  the  damage  due  to  the 
accidental  fire  and  the  additional  damage  occasioned  by  the 
application  of  the  steam,  it  was  held  that  no  case  for  general 
average  was  made  out  {q). 

937.  Where  the  ship  is  volimtarily  run  ashore  to  avoid 
capture,  foundering,  or  shipwreck,  and  is  afterwards  recovered 
so  as  to  be  able  to  perform  her  voyage,  the  loss  resulting  from 
the  stranding  was  considered  by  most  of  the  earlier  writers  to 
be  a  matter  for  contribution.  Emerigon,  after  exhausting 
all  the  learning  that  could  be  collected  on  the  subject  when 


(1874),  31  L.  T.  N.  S.  647 ;  2  Asp. 
M.  L.  C.  422  ;  Papayanni  r.  Gram- 
pian S.S.  Co.  Ld.  (1896),  1  Com.  Cas. 
448.  Cf.  also  Ealli  v.  Troop  (1894), 
157  XJ.  S.  386,  where  the  Supreme 
Court  of  the  United  States  decided 
that  there  could  be  no  general  aver- 
age claim  unless  the  act  of  scuttling 
were  the  act  of  the  master,  and 
done  with  the  sole  object  of  saving 
the  partictilar  ship  and  cargo.  It 
is  doubtful  whether  Papayanni's 
ca£e  is  consistent  with  this  decision. 
Mr.  Carver,  too,  thinks  it  conceivable 
that  a  sacrifice,  even  if  made  con- 
trary to  the  will  of  the  master, 
might  give  rise  to  contribution. 
Carriage  by  Sea,  s.  374. 

(o)  The  practice  of  average  ad- 
justers is  now  in  accordance  with 
principle,  and,  as  above  stated, 
qualifiud  only  with  the  proviso  that, 
where  the  goods  affected  by  the 
water  are  themselves  on  fire  at  the 
time  when  the  water  is  thrown  on 


them,  there  shall  be  no  claim  in  re- 
spect of  the  water  damage  done  to 
such  goods.  UntU  the  year  1874 
the  practice  was  to  disallow  such 
claims.  The  change  was  due  to 
Stewart  v.  West  India  Co.  (1873), 
8  Q.  B.  88,  362.  Cf.  also  Schmidt 
r.  Royal  Mail  Co.  (1876),  46  L.  J. 
Q.  B.  646;  Aspinwall  v.  Merchant 
Shipping  Co.  (not  reported,  but  re- 
ferred to  in  Schmidt's  case) ;  Pirie 
r.  Middle  Dock  Co.  (1881),  4  Asp. 
M.  L.  C.  388  ;  and  Whitecross  "Wire 
Co.  r.  SaviU  (1882),  8  Q.  B.  D.  663. 
The  history  of  the  controversy  on 
this  subject  is  fully  given  in  Lowndes, 
Gen.  Av.  pp.  68—78.  Cf.  the  York- 
Antwerp  Rules,  1890,  rule  iii.,  pott, 
App.  D. 

(/?)  Pacific  Mail  S.S.  Co.  v.  N.  T. 
H.  &  R.  Min.  Co.  (1896),  74  F. 
664. 

(g)  Reliance  Mar.  Ins.  Co.  v,  N.  Y. 
&  C.  Mail  S.S.  Co.  (1896),  77  F. 
317. 
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be  wrote,  thus  gives  the  result  of  the  authorities  he  oites  (r)  :  Sect.  087. 
^*  It  sometimes  happens  that,  in  order  to  esoape  an  enemy,  or 
to  avoid  shipwreck,  the  ship  is  intentionally  run  aground  in 
what  appears  to  be  the  least  dangerous  spot.  The  loss  thence 
arising  is  a  general  average  loss,  because  its  object  was  the 
general  safety  '*  (s). 

The  rule  has  been  laid  down  in  the  same  way  by  Lord 
Tenterden  in  this  country  {t),  and  by  Chancellor  Kent  in  the 
United  States  (w),  where  it  has  received  the  sanction  of  several 
decided  cases. 

938.  Stevens,  while  admitting  all  authority  to  be  against  Controversy 
him,  maintained  the  contrary,  chiefly  on  the  ground  that  the  ®^    ®®^  J     • 
object  in  view  is  not  the  general  safety  of  the  whole  adven- 
ture, but  only  the   safety  of  the   cargo  purchased  by  the 
destruction  of  the  ship  {x). 

Benecke,  on  the  other  hand,  acknowledged  that  in  every 
case  but  one  the  loss  arising  from  voluntary  stranding  has  all 
the  characteristics  of  a  general  average  loss — "imminent 
danger,  voluntary  determination,  and  a  sacrifice  "  (y) — but  in 
the  excepted  case — ^viz.,  where  the  situation  of  the  ship  at  the 
time  of  the  loss  is  so  desperate  as  to  leave  no  alternative — 
he  thought  the  loss  was  not  properly  general  average,  because 
the  stranding  was  inevitable,  and  therefore  not  voluntary. 

To  the  objection  of  Stevens  it  is  a  sufficient  answer  that 
the  intention  is  not  to  destroy  the  ship,  but  to  place  both  her 
and  the  cargo  in  a  situation  of  less  peril,  and  that  the  loss  is 
therefore  voluntarily  incurred  for  the  common  benefit. 

Benecke's  objection,  in  the  case   supposed  by  him,  was 

(r)  These  authorities  are— Conso-  {e)  Abbott,  Shipping,  349, 5th ed.; 

lato  del  Mare,  o.   192,   193  (that  is  p.  643,  13th  ed. 

the  150th  o.  of  M.  Pardessus ;  see  (it)  In  the  case  of  Bradhurst  v. 

Jjols   Maritimes,   vol.    ii.   p.    166) ;  Ck>lumbian  Ins.  Co.  (1812),  9  John- 

Roccus  de  Navibus,  n.  60  ;  Targa,  son,  N.  T.  R.  9.     See  also  the  other 

0.  76,  p.  317;  Oasaregis,  Disc.  19,  ca^seitedin  2  Phillips,  Ins.,  s.  1313; 
„      *  *^                 ..                          'and  cf .  The  Star  of  Hope  (1869  ,  9 

No.  18 ;  Disc.  46,  No.  61.  ^^^j  203. 

(#)    1    Emerigon,    c.    xii.    s.    13,  (a;)  Average,  34,  35. 

pp.  405,  600.  (y)  Pr.  of  Indem.  219. 
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Sect.  088.  criticised  by  Amould  (2)  in  the  following  terms :  "If, indeed, 
the  act  of  stranding  be  in  no  degree  the  result  of  human 
agency,  then,  of  course,  cadit  qucestio ;  but  if  the  will  of  man 
was  in  any,  even  the  least,  degree  contributory  thereto,  that 
is  all  which  is  required ;  and  it  makes  no  difference  that  the 
pressure  of  circumstances  was  such  as  to  prevent  that  will 
from  being  reasonably  exerted,  except  in  one  particular  way. 
This  forced  volition  (^volonta  violentata  dalV  accidente  del 
pericolo ')  (a)  is  all  that  is  required  to  give  the  party  making 
the  sacrifice  a  claim  to  contribution.  Nothing  more  is 
requisite  than  that  the  act  of  man  shoidd  have  co-operated 
with  the  violence  of  the  elements  "  (6). 

In  practice,  the  rule  established  in  this  country  is  to 
exclude  the  description  of  loss  from  general  average  (c). 
Though  the  point  has  never  been  expressly  decided  in  our 
Courts,  there  seems  little  doubt  that  they  would  hold  in  con- 
f ormiiy  with  the  great  body  of  previous  authorities,  that,  at 
all  events,  where  the  ship  is  subsequently  recovered  after  a 


Praotioein 
this  oonntiy 
otherwise. 


(s)  2nd  ed.  p.  916. 

(a)  Targa,  as  cited  1  Emerigon, 
c.  xii.  s.  42,  p.  588.  And  cf.  the 
opinion  of  the  Supreme  Conrt  of  the 
United  States  in  The  Star  of  Hope 
(1869),  9  Wall,  at  p.  233.  It  is 
suffioient  that  the  vessel  should  have 
been  selected  to  sufPer  the  common 
peril  in  the  place  of  the  whole  of  the 
associated  interests.  And  the  fact 
that  the  property  cast  away  would 
inevitably  have  perished  even  if  it 
had  not  been  selected  to  suffer  in 
place  of  the  whole,  makes  no  diffe- 
rence: Sousmitht?.  The  J.  F.Donald- 
son (1884),  21  F.  671. 

{b)  *'Que  le  fait  de  Thomme  ait 
ooncum  avec  le  cas  fortuit :  *'  1 
Emerigon,  c.  xii.  s.  42,  p.  688.  The 
case,  in  fact,  exactly  falls  within  that 
class  of  actions  which  the  scholastic 
philosophy  designated  as  mixed,  i.e., 
rather  voluntary  than  involuntary, 
though  partaking  of  the  nature  of 


both.  Thus  Aristotle,  in  treating  of 
the  question  of  free-will,  expressly 

instances  jettisons  {rat  <y  roU  yti/Auani 

ix0oXas)  as  falling  within  the  class  of 
actions  that  ought  rather  to  be  called 
voluntary  than  involuntary,  because, 
although  no  one  would  resort  to  them 
unless  forced  by  circumstances,  yet 
they  are  objects  of  choice  at  the  time 
they  are  resolved  on,  and  the  neces- 
sary steps  taken  towards  carrying 
them  into  effect  are  acts  of  free  voli- 
tion :  Ethics,  lib.  iii.  c.  i. 

(e)  Baily,  General  Average,  41,  76, 
76.  And  by  the  Rules  of  Practice 
adopted  by  the  Association  of  Aver- 
age Adjusters  it  is  declared  that 
'*the  custom  of  Lloyd's  excludes 
from  general  average  all  damage  to 
ship  or  cargo  resulting  from  a  volun- 
tary stranding.  This  rule  does  not 
necessarily  exdude  such  damage  as 
is  done  by  beaching  or  scuttling  a 
burning  vessel  to  extinguish  the 
fire." 
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voluntary  stranding,  so  as  to  be  able  to  pursue  her  voyage,    Sect.  988. 
the  loss  arising  therefrom  gives  a  claim  to  a  general  average 
contribution. 

939.  Where,  however,  the  ship  is  lost  in  consequence  of  Wtere  the 
the  stranding,  but  the  cargo  saved,  does  that  which  is  so  the  voluntary 
saved  contribute  in  general  average  for  the  loss  of  the  l^^  cargo'  ^ 

g}^p  p  sayed,  is  there 

*    ^    ^  ^       any  contribu- 

This  is  a  question  on  which  there  has  been  a  great  diversity  tlon  ? 
of  opinion  among  legislators  and  jurists  (e/).  The  Boman 
law  provided  generally  that  the  goods  saved  should  not  con- 
tribute for  the  loss  of  the  ship.  Amissce  navis  damnum  colla- 
tionis  comortto  non  sarciatur  per  eos  qui  merces  suas  naufragio 
liberaverint  (e).  Voet,  however,  in  commenting  on  this 
passage,  expressly  says:  ''That  if  the  ship  be  voluntarily 
run  ashore  for  the  common  safety,  and  thus  has  perished,  the 
goods  being. saved,  contribution  is  due  "  (/). 

The  Consolato  del  Mare  (^),  in  case  of  the  ship's  being 
wrecked  {bris^)  by  the  voluntary  stranding,  provides  that  the 
goods  saved  shall  contribute  for  the  damage  done  to  the 
ship. 

The  case  is  not  expressly  provided  for  by  the  other 
mediaeval  sea  laws. 

Emerigon,  after  laying  down  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for  the 
damage  done  to  the  ship,  adds  to  it  this  limitation : ''  Provided 
always  that  the  ship  shall  have  been  set  afloat  again ;  for  if 
the  stranding  be  followed  by  the  wreck  of  the  ship,  it  is  then 
sauve  qui  pent  (A). 

Bynkershoek  disapproves  of  this  doctrine,  and  holds  that 
the  loss  of  the  ship,  like  the  loss  of  her  tackle,  is  a  general 

(d)  See  an  elaborate  aooount  of  the  (^)  Cap.  192  of  the  Italian  trans- 
state  of  the  question  in  Pardessus,  lation ;  cap.  160  of  the  Catalan 
Lois  Maritimes,  toI.  i  p.  140  and  ^^j^^  Pardessus,  Lois  Maritimes, 
Tol.  li.  p.  21.    See  c.  xu.  Introduo-  .. 

tion  to  the  Consolato  del  Mare.  ^^^'  "*  P*  ^^^• 

(e)  Dig.  lib.  xiv.  tit.  2,  f.  6.  W  1    Emerigon,    c.    xii.    s.    41, 
(/)  Voetius  ad  Pandect,  loe.  cit.          p.  600. 

VOL.  II.  3  Y 
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Sect.  089.    average  loss,  where  she  has  been  saerifioed  by  a  voluntary 
stranding  for  the  common  safety  (f). 

JrtSed '^^^  940.  The  question  was  for  some  time  variously  decided  in 
United  States,  the  American  Courts,  until  it  was  finally  set  at  rest,  in  1839, 
by  the  judgment  of  the  Supreme  Court  of  the  United  States, 
delivered  by  Story,  J.,  in  the  case  of  the  Columbian  Insurance 
Company  v.  Ashby  (Ar),  wherein,  after  an  examination  of  all 
the  learning  on  the  subject  from  the  Digest  downwards,  it 
was  decided  that  a  voluntary  stranding,  followed  by  a  total 
loss  of  the  ship,  but  with  a  saving  of  the  cargo,  constitutes, 
when  designed  for  the  general  safety,  a  clear  case  of  general 
average,  in  which  the  owners  of  the  cargo  are  liable  to  con- 
tribute for  the  loss  incurred  by  the  ship  and  freight  (/). 

The  facts  of  the  case  were  these: — The  brig  "Hope," 
going  down  Chesapeake  Bay,  found  the  weather  too  bad  to 
proceed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  bay,  called  Sewell's  Point,  where  she  anchored.  On  the 
second  and  following  day  the  gale  increased  in  violence ;  the 
brig  dragged  her  anchors  from  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.  In  this  situation 
the  captain,  finding  no  other  possible  chance  of  saving  the 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
his  cables  altogether,  and  ran  the  brig  ashore,  as  far  up  the 
beach  as  possible,  where,  after  the  storm,  she  was  left  high 
and  dry,  and  there  was  no  possibility  of  getting  her  oflF. 
The  cargo  wcw  saved.  The  Court  held,  that  the  owners  of 
the  cargo  were  bound  to  contribute  to  the  owners  of  the 
ship  and  freight  for  the  loss  upon  both  interests  caused  by 
the  stranding. 

In  the  course  of  a  very  elaborate  judgment.  Story,  J., 

(i)  Qaflestiones  Privati  Juris,  lib.  Bradhurst  v,  Golnmbiaa  Ins.  Co.),  in 

iv.  0.  22.  his  commentaries,  states  the  law  to 

(k)  13  Peters,  S.  C.  R.  331.  have   been    finally   settled    in   the 

(/)  Chanoellor   Kent,    who   as   a  United  States  by  the  judgment  of 

Judge  had  elaborately  expressed  a  Story,  J.     See  3  Kent,  Com.  239, 

different   opinion   (in   the   case   of  note. 
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thus  states  succinctly  the  grounds  of  the  decision : — "  The  Sect.  040. 
intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  dieinger :  it  is  done  for  the  common  safety ;  and  if 
the  salvation  of  the  cargo  is  accomplished  thereby,  it  is  diffi- 
cult to  perceive  why,  because,  from  inevitable  calamity,  the 
danger  has  exceeded  the  expectation  or  intention  of  the 
parties,  the  whole  sacrifice  should  be  borne  by  the  shipowner, 
when  he  has  thereby  accomplished  the  safety  of  the  cargo  "  (m) . 

941.  In  this  country  there  has  been  no  judicial  decision  on 
the  point.  Amould  («)  appears  to  have  regarded  the  prin- 
ciple established  in  the  judgment  just  referred  to  as  correct. 

There  is,  however,  a  most  valuable  and  exhaustive  discussion  Lowndes' 

vi6\7  on 

of  the  whole  question  of  voluntary  stranding  in  the  magni-  voluntary 
ficent  work  of  Lowndes  (o).  Not  only  are  the  arguments  on  ^*™^"*^fi^- 
all  sides  carefully  explained  and  considered,  but  £here  is  an 
interesting  history  of  the  controversy  during  the  early  part 
of  the  nineteenth  century,  showing  especially  what  was  the 
old  practice  at  Lloyd's,  and  how  the  practice  was  changed  in 
deference  principally  to  the  arguments  of  Stevens  so  long  ago 
as  1813.  And  the  views  of  Benecke,  Amould,  and  of  the 
American  Courts  are  also  carefully  weighed.  It  is  impossible 
here  to  do  very  much  more  than  briefly  summarise  the  con- 
clusions arrived  at. 

The  ground  may  be  cleared  by  pointing  out  that  Lowndes  intimate  loss 

01  Tessel  18 

fails  to  see  any  principle  by  which  the  ultimate  loss  of  the  immaterial, 
vessel  should  be  allowed  to  make  any  difference  to  the  right 
to  contribution.     Mr.  Carver  {p)  agrees  in  this  view.     So  do 
the  present  editors. 

{m)  This  case  is  well  worth  con-  (n)  2nd  ed.  p.  919. 

sultmgmtheorigmalreport.  Those,  ^^^  ^^^  j^^^^^^^  ^y^  ^ 

however,  who  haye  not  the  means  of  i2o_i46.  The  question  as  to  whether 

.0  refenuig  to  .t,  wUl  find  the  judg-  ^^  ^^^^^  j^  „,  y^^  ^p  „^^ 

ment  of  Story,  J^  giyen  at  length  m  difference  is  more  particnlarly 

the  2nd  ed  of  HuUips,  Ins.  yol.  u^  ^^^  ^^  .^        j^i.i^j 

pp.  Ill— 114.   (Not  given  in  the  3rd  '^'^ 

or  4th  ed*.,  see  vol.  ii.  *.  1313.)  (p)  Carriage  by  Sea,  t.  387. 

3t2 
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Sect.  941^  Dealing  with  the  general  question,  Lowndes  classifies  the 
cases  which  may  arise  under  three  divisions :  (1)  Where  it  is 
certain  that  the  vessel  must  ground  somewhere,  and  the 
master  merely  selects  the  place :  (2)  Where  it  is  certain  that 
the  vessel  must,  unless  stranded,  be  lost,  owing,  however,  to 
the  imminence  of  some  other  peril  than  that  of  stranding, 
such  as  that  of  sinking  in  deep  water,  burning,  capture: 
(3)  Where  the  vessel  is,  from  some  cause  or  other,  in  great 
danger,  but  loss  is  not  certain.  The  first  case  Lowndes  does 
not  regard  as  one  of  voluntary  stranding  at  all,  and  he  would 
accordingly  allow  no  contribution  in  consequence  thereof. 
The  second  case,  and  d  fortiori  the  third,  he  regards  as  cases 
of  voluntary  sacrifice,  for  which  contribution  should  be  made. 

In^tabkneie      942.  From  these  results  it  is  apparent  that  the  author 

of  danger  ^  *  "^ 

inakes  no        considered  that  the  mere  fact  that  the  danger  threatening 

the  vessel  is  inevitable  does  not  affect  the  matter ;  otherwise 
he  could  not  have  allowed  the  second  case  to  be  one  for  con- 
tribution. On  this  point  Mr.  Carver  apparently  is  of  the 
same  opinion.  But  Mr.  Carver  (q)  points  out  that,  if  this  is 
so,  it  is  not  easy  to  see  why  the  first  case  may  not  also  be  a 
case  for  contribution.  The  actual  stranding  in  such  a  case 
may  be  voluntary,  notwithstanding  the  fact  that  some 
stranding  was  unavoidable.  And  if  this  be  so,  why  should 
the  fact  that  the  unavoidable  danger  with  which  the  ship  is 
threatened  is  itself  another  stranding,  debar  a  claim  for  con- 
tribution, which  would  have  been  allowed  had  such  danger 
been  due  to  some  other  cause  ? 

Stranding,  Mr.  Carver  (r)  is,  however,  particularly  careful  to  point  out 

liowe?er, 

must  always    that  '^  to  be  a  general  average  act,  the  stranding  must  really 

▼onntarj.  -^^  voluntary,  and  it  does  not  seem  reasonable  to  call  that 

voluntary  which  merely  anticipates  a  clear  necessity.     If  the 

ship  is  on  the  point  of  going  on  to  the  rocks,  the  stranding 

does  not  become  voluntary  because  the  master  chooses  to  go 

{q)  Carriage  by  Sea,  s.  387.    The      sion  of  Mr.  Carver's  critioism. 
editors  are  responsible  for  their  yer-  (r)  s.  388. 
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stem  on  to  them  instead  of  broadside,  or  at  one  spot  rather  ■  Sect.  942. 
than  at  another  "  (s). 

As  far  as  the  question  of  voluntary  stranding  is  one  of  law 
and  principle,  the  editors  are  disposed  to  agree  with  the  views 
above  expressed.  It  is  diflScnlt  to  see  why,  when  a  ship  is 
deliberately  run  ashore  in  order  to  avoid  total  loss,  whatever 
the  impending  peril  may  be,  and  whatever  the  result  of  the 
act  may  be,  the  principle  of  general  average  should  not  apply. 
As  pointed  out  by  another  recent  writer  (^),  the  difficulty 
seems  to  be  one  not  so  much  of  principle,  as  of  the  application 
of  the  principle  to  circumstances.  It  may  often  be  a  nice 
question  of  fact  to  determine  whether  in  a  particular  case  the 
stranding  was  a  volimtary  one.  And  a  further  nice  question 
may  often  arise,  as  to  the  extent  to  which  a  vessel  has  been 
sacrificed  by  the  stranding.  Clearly  only  the  damage  due  to 
the  stranding  should  be  contributed  for;  her  condition,  there- 
fore, before  she  was  run  ashore  must  be  taken  into  account. 
And  if  at  this  time  she  was  virtually  a  wreck,  it  appears  that 
the  damage  to  be  contributed  for  should  be  little,  if  anything, 
more  than  nothing  (2^).  But  the  existence  of  difficulties  of 
fact  such  as  these  affords  but  a  poor  argument  against  the 
adoption  of  what  appears  to  be  the  true  principle. 

As  to  the  actual  practice  followed,  we  have  abready  noticed 
that,  except  in  the  case  of  fire,  the  average  adjusters  of  this 
coimtry  allow  no  general  average  contribution  for  damage 
resulting  from  a  voluntary  stranding.     The  York-Antwerp  Tork- 
Eules,  1890  (x),  seem  to  steer  a  middle  course  between  the  UxdeBT^ 
English  practice  and  the  view  expressed  in  our  text. 


(t)  Ab  to  what  amoimts  to  a  Tolun-  intentionally  mn  on  shore,  and  the 

tary  stranding',  see  The  Star  of  Hope  oiroumstances  are  suoh  that  if  that 

(1869),  9  Wall,  203  (United  States  coarse  were  not  adopted  she  would 

Snpreme  Court) ;   and  cf .   Shoe  v.  inevitably  sink,  or  drive  on  shore  or 

Low  Moor  Iron  Co.  (1891),  49  F.  on  rooks,  no  loss  or  damage  caused 

252.  to  the  ship,  cargo  and  freight,  or 

(f)  Mc Arthur,  Mar.  Ins.  194,  note.  any  of  them,   by  such  intentional 

(u)  See  Shepherd  t^.  Eottgen  (1877)»  running  on  shore  shall  be  made  good 

2  0.  P.  D.  678,  686.  as  genial  average.    But  in  all  other 

(x)  Rule  y. ;    <*  When  a  ship  is  oases  where  a  ship  is  intentionally 
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Sect.  942. 


General  ave- 
rage losses — 
extraordinary 
expenditures 
for  the  com- 
mon benefit. 
General  prin- 
ciples the 
same  both  as 
regards 
sacrifices  and 
expenditures. 
But  in  case  of 
expenditures 
the  applica- 
tion of  those 
principles  is 
different. 


The  expendi- 
ture must  be 
strictly  due  to 


Foreign  oodes,  with  the  exoeption  of  that  of  Belgium, 
appear  to  be  generally  in  accord  with  the  principle  here  sup- 
ported (y). 

943.  Having  enumerated  those  cases  of  general  average 
loss  which  arise  out  of  sacrifices,  we  will  now  proceed  to 
consider  those  which  are  founded  on  expenditures. 

The  same  principles  apply  to  cases  of  general  average 
expenditure  as  to  those  of  general  average  sacrifice,  and  in 
particular  (1)  the  expenditure  must  have  been  of  an  extra- 
ordinary nature,  that  is  to  say,  something  more  than  one  of 
those  ordinary  disbursements  which  are  necessary  for  keeping 
the  ship  in  a  proper  condition  to  transport  the  cargo ;  and 
(2)  the  expenditure  must  be  due  to  a  voluntary  act  in  the 
nature  of  a  sacrifice  made  for  the  preservation  of  ship  and 
cargo.  It  should  be  borne  in  mind,  however,  that  there  is 
this  peculiarity  in  all  oases  of  expenditure,  i.e.^  that  an 
expenditure  as  such  cannot  be  made  in  order  to  save  any- 
thing; that  which  procures  safety  is  the  prior  adoption  of 
some  extraordinary  measure,  which  involves  or  leads  to  ex- 
penditure out  of  the  common  course,  because  the  measure 
itself  was  out  of  the  common  course.  Instead  of  dividing 
general  average  losses  into  sacrifices  and  expenditures,  it 
would,  as  Lowndes  (z)  points  out,  be  more  accurate  to  say 
that  a  general  average  loss  must  be  the  result  of  a  sacrifice, 
which  may  either  be  of  the  cargo  or  ship,  or  may  consist  in 
the  adoption  of  some  extraordinary  course  leading  to  an 
increased  expense.  In  dealing  therefore  with  extraordinary 
expenditures,  we  do  not  consider  whether  the  expenditure 
itself  was  incurred  for  the  joint  safely  of  ship  and  cargo, 
but  whether  the  extraordinary  course  which  led  to  the  ex- 
penditure W818  adopted  for  that  purpose. 

944.  Another  point  to  be  specially  noticed  in  dealing  with 
extraordinary  expenditures  is  that  the  particular  item  of 


run  on  shore  for  the  common  safety, 
the  consequent  loss  or  damage  shall 
be  allowed  as  general  average." 


{y)  See  Lowndes*  Appendices. 
(z)  Gen.  At.  148. 
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expenditure  for  which  contribution  is  claimed  must  flow  from  Sect.  044. 
the  extraordinary  measure  of  sacrifice  adopted,  as  effect  flows  the  general 
from  cause.  This  matter  was  discussed  in  Svendsen  r. 
Wallace,  where  the  question  was  as  to  what  items  should  be 
allowed  as  items  of  a  general  average  expenditure,  which  had 
been  incurred  at  a  time  when  the  hour  of  danger  and  sacrifice 
was  over.  Only  those,  said  Bowen,  L.  J.  (a),  which  can  be 
shown  to  be  part  of  the  loss  entailed  by  some  antecedent  act 
of  sacrifice.  So  according  to  Ulrioh  (6),  general  average 
includes  all  damage  or  expense  which,  though  not  to  be 
foreseen,  stands  to  the  sacrifice  in  the  relation  of  effect  to 
cause,  or,  in  other  words,  was  its  necessary  consequence.  One 
example  of  this  is  given  in  "  Abbott  on  Shipping "  {c)  in  a 
passage  cited  with  approval  by  Cresswell,  J.,  in  Hallett  r. 
Wigram  (d).  "So  if  to  avoid  an  impending  danger,  or  to 
repair  the  damage  occasioned  by  a  storm,  the  ship  be  com- 
pelled to  take  refuge  in  a  port  to  which  it  was  not  destined, 
which  it  cannot  enter  without  .taking  out  a  part  of  her  cargo, 
and  the  part  taken  out  to  lighten  the  ship  on  this  occasion 
happened  to  be  lost  in  the  barges  employed  to  convey  it  to 
the  shore,  this  loss  also  being  occasioned  by  the  removal  of 
the  goods  for  the  general  benefit  must  be  repaired  by  general 
contribution '*(tf). 

946.  One  of  the  most  difficult  questions  in  connection  with  Port  of  refuge 
general  average  expenditure  is  as  to  the  incidence  of  expenses   ^^°*^* 

{a)  13  Q.  B.  D«  at  p.  89.  tribute  in  respect  of  damage  to  cargo 

(«)  aro8«  Harerei,  p.  6,  cited  by  «<»^°"«d  by  sea-water  wHoh  had 

Lowndea,  Gen.  At.  App.  E.  p.  *26.  *°'^*  '*"  ''^  "*"  **"  '*^  *^'^^ 

Seeal«>Angto.ArgentineLiTeStook  *  broken  air-pipe  while  the  ye«el 

Agency  r.  Temperley  8.8.  C!o.,  [1899]  "^  *'PPed  for  repairs  to  her  pro- 

2  O  B  40^  poller.     Inasmnoh  aa  nobody  knew 

that  the  air-pipe  was  broken  when 

{e)  13th  ed.  p.  630.  ^^  ^^^^  ^^  Upped,  it  is  doubtful 

(rf)  19  L.  J.  C.  P.  281 ;  9  C.  B.  whether  the  inflow  of  water  by  this 

^0.  means  can  properly  be  regarded  as  a 

(e)  In  the  recent  case  of  McGall  t^.  natural  consequence  of  the  act  of 

Houlder  ( (1897),  2  Com.  Gas.  129),  tipping.   See  Lowndes,  36—38.  The 

Hathew,  J.,  applied  this  doctrine  so  principle,  howerer,  is  well  established 

as  to  make  shipowners  liable  to  con-  by  the  authorities  quoted  aboye. 
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Sect.  045.  occasioned  in  consequence  of  the  necessity  of  taMng  a  ship 
into  a  port  of  refuge,  whether  for  repairs  or  for  shelter 
merely.  There  are  several  points  in  relation  to  this  subject 
which  cannot  yet  be  said  to  be  finally  determined  (/). 

Assuming  that  a  vessel,  in  consequence  of  injuries  sus- 
tained at  sea,  is  obliged,  for  the  safety  and  preservation  of 
ship  and  cargo,  to  put  into  a  port  of  refuge,  expense  may  be 
incurred  in  entering  the  port,  while  there,  and  in  leaving  it, 
which  may  be  briefly  summarized  as  foUows : — 

1.  Expense  of  making  and  entering  the  port. 

2.  Expense  of  unloading  the  cargo. 

3.  Expense  of  warehousing  the  cargo. 

4.  Expense  of  repairing  damage  to  the  vessel. 
6.  Expense  of  re-shipping  the  cargo. 

6.  Expense  of  leaving  port,  outward  dues,  &c. 

7.  Expense  of  crew's  wages  and  provisions  while  in  port. 

Perhaps  the  best  way  of  indicating  the  diflference  in  prin- 
ciple between  the  various  views  on  the  subject  generally  will 
be,  before  discussing  each  of  the  above  heads  of  expenditure 
severally,  to  refer  shortly  to  the  history  of  the  controversy. 

^^^°~^^       946.  Until  about  the  year  1878,  it  had  been  for  a  long 

ngstaver-  time  the  practice  of  English  average  adjusters,  in  adjusting 
adjuBtsora. 

losses  in  cases  where  ships  had  put  into  port  to  refit,  to  treat 

the  expenses  of  putting  into  port,  and  of  discharging  the 
cargo,  as  general  average,  the  expense  of  warehousing  it  as 
particular  average  on  the  cargo,  and  the  expense  of  the  re- 
shipment  of  the  cargo,  outward  pilotage  and  port  charges,  and 
other  expenses  incurred  in  order  to  enable  the  ship  to  proceed 
on  her  voyage,  as  particular  average  on  freight.     Whether 

(/)  In  practice,  the  importance  of  dix  D.,  rules  x.,  xi.  and  xii.    These 

the  subject  is  hardly  commensurate  rules    are    much    more    liberal    in 

with  its  difficulties.    This  is  due  to  matters  of  general  average  than  is 

the  prevalence  of  the  custom  of  in-  ^^^  ^^  ^^  ^  ^^^    ^^^^^^ 
sertmg  mto  contracts  of  carnage  a  ^       s^         ^ 

provision  whereby  general  average  ^  ^^^»  "^^  ^  ^^  prosecution 

is  to  be  settled  in  accordance  with  ^  *^®  voyage  rather  than  the  safety 

York- Antwerp  Rules.    See  Appen-  of  the  interests  as  the  criterion. 
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the  neoGBsity  of  putting  into  port  was  itself  due  to  a  prior   Sect.  04e. 
general  average  act,  or  to  particular  average  loss  or  damage, 
or  otherwise,  was  not  deemed  to  be  a  material  consideration ; 
in  all  oases  the  expenses  above  referred  to  were  similarly 
treated. 

In  1876,  however,  an  eminent  average  adjuster  promul- 
gated the  view  that  the  practice  above  described  was  wrong 
in  principle,  and  that  all  these  expenses  up  to  the  time  when 
the  ship  resumed  her  voyage  ought  to  be  adjusted  as  general 
average.  The  result  of  this  opinion  was  litigation  which 
took  shape  in  the  cases  of  Atwood  v.  Sellar,  and  Svendsen  v. 
Wallace,  the  former  case  reaching  the  Court  of  Appeal  in 
1880  and  the  latter  t^e  House  of  Lords  in  1885. 

947.  In  consequence    of    these  decisions,  the    Eules  of  Alteration  of 
Practice  of  the  Association  of  Average  Adjusters  were  altered*  owing-^to 
to  their  present  form,  which  is  as  foUows : —  Sdla?*lnd 

"  That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  Svendsen  r. 
of  damage  which  is  itself  the  subject  of  general  average,  and 
sails  thence  with  her  original  cargo,  or  a  part  of  it,  the  out- 
ward as  well  as  the  inward  port  charges  shall  be  treated  ba 
general  average,  and  when  cargo  is  discharged  for  the  pur- 
pose of  repairing  such  damage,  the  warehouse  rent  and 
reloading  of  the  same  shall,  as  well  as  the  discharge,  be 
treated  as  general  average  {g). 

"  That  when  a  ship  puts  into  a  port  of  refuge  in  consequence 
of  damage  which  is  itself  the  subject  of  particular  average 
(or  not  of  general  average),  and  when  the  cargo  has  been 
discharged  in  consequence  of  such  damage,  the  inward  port 
charges  and  the  cost  of  discharging  the  cargo  shall  be  general 
average,  the  warehouse  rent  of  cargo  shall  be  a  particular 
charge  on  cargo,  and  the  cost  of  reloading  and  outward  port 
charges  shall  be  a  particular  charge  on  freight "  (h). 

On  comparing  the  old  practice  with  the  new  rules  as  above 
set  forth,  it  will  appear  that  they  agree  in  including  under 

(^)  See  Atwood  v,  Sellar.  (A)  See  Syendsen  v.  Wallace. 
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Sect.  947.  general  average,  under  all  ciroumstanoes,  all  expenses  inourred 
as  far  as,  and  including,  the  discharge  of  the  cargo,  and  that 
as  regards  subsequent  expenses  they  agree  as  to  cases  where 
the  necessity  of  putting  into  port  is  occasioned  by  partioular 
*ayerage  damage,  but  differ  as  to  oases  where  the  damage 
occasioning  such  necessity  was  itself  the  subject  of  general 
average. 

948.  Before  proceeding  to  discuss  the  various  debatable 
points  that  arise  in  connection  with  this  difficult  subject,  it 
may  be  as  well  to  unburden  ourselves  of  those  which  may 
now  be  considered  to  be  settled  beyond  the  reach  of  con- 
troversy. 
ExpaiBes  of    -     It  is  undoubted  (t)  that  whenever  the  ship  is  obliged  to  put 
of  rdS^r^     into  a  port  of  refuge  for  the  safety  and  preservation  of  ship 
and  cargo,  however  such  necessity  may  have  arisen,   all 
inward  expenses,  such  as  towage,  pilotage  and  harbour  dues, 
are  chargeable  to  general  average.     This  is  because,  from  all 
points  of  view,  the  peril  which  ex  concesm  necessitated  the 
putting  into  port  must  also  necessarily  be  continuous  imtil 
the  port  of  safety  is  reached. 
Expense  of  It  is  also  well  established  that  the  question  as  to  the 

portrfrS^e.  incidence  of  the  expense  of  the  repairs  which  made  it  neces- 
sary for  the  ship  to  seek  a  port  of  refuge,  must  be  determined 
according  to  the  nature  of  the  damage  or  loss  which  rendered 
such  repairs  necessaiy.  If  such  damage  was  in  itself  a 
general  average  loss,  the  cost  of  repairing  it  will  be  so  too. 
But  the  cost  of  repairing  damage  accidentally  caused  to  the 
ghip  by  perils  of  the  sea  cannot  give  a  daim  to  contribution, 
for  to  pay  the  cost  of  such  repair  is  a  duty  imposed  on  the 
shipowner  by  the  very  contract  of  affreightment  whereby  he 
has  pledged  himself  to  maintain  the  ship  in  a  fit  state  for 
transporting  the  cargo  to  its  destination  {k), 

(i)  SeeSyendsenr.  Wallace  (1884),  C.  P.  281;  Walthew  v.  Mavrojani 

13  Q.  B.  D.  69.  (1870),  L.  R.  6  Ex.   116.     There 

(k)  Beneoke,  Pr.  of  Indem.  194 ;  may  possibly  be  exceptional  oases, 

Amonld,  2iid  ed.  p.  922.    And  cf.  as  where  it  is  necessary  for  the  pre- 

Hallett  9.  Wigram  (1845),  19  L.  J.  serration  of  the  cargo  that  parti- 
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A  doubt  did  once  exist  on  this  point  both  here  and  in  Sect.  948. 
America.  It  appears,  however,  to  have  been  mainly  due  to  a 
misconception  of  the  case  of  Plummer  r.  Wildman  (/),  and  to 
some  imguarded  observations  which  Lord  Ellenborough  is 
there  reported  to  have  made.  This  case,  however,  may  well 
be  explained  as  having  been  decided  on  the  ground  that  the 
repairs  were  rendered  necessary  by  a  sacrifice  of  part  of 
the  ship  for  the  general  safety;  and  the  language  which 
Lord  Ellenborough  is  there  reported  to  have  used  is  incon- 
sistent with  what  he  subsequently  said  in  Power  v.  Whit- 
more  (m).  The  rule  which  is  now  acted  upon  both  in  this 
country  (n)  and  in  America  (o),  seems  imquestionably  to  be  the 
true  rule,  viz.,  that  the  expense  of  repairs  rendered  necessary 
by  particular  average  losses  sustained  by  the  ship  does  not 
give  a  daim  to  a  general  average  contribution,  but  that  such 
claim  can  only  be  sustained  when  the  damage  to  be  repaired 
was  in  itself  a  general  average  loss  (p). 

949.  So  far  there  is  little  difficulty.    But  as  regards  other  Warehousing 
items  of  expense  there  has  been,  and  still  is,  great  difference  ®*^"8^' 
of  opinion,  and  it  becomes  necessary  to  consider  carefully 
what  are  the  principles  established  by  Atwood  v.  Sellar  and 
Svendsen  v.  Wallace. 

In  Atwood  V.  Sellar  (q)  the  "  Sullivan  Sawin,"  while  on  a  Facts  of 
voyage  from  Savannah  to  Liverpool,  encountered  such  severe  SeilLr: 
weather  that  her  master  was  compelled,  for  the  safety  of  ship 
and  cargo,  to  cut  away  the  foretopmast.  The  vessel  in  con- 
sequence of  this  loss  had  to  put  into  Charlestown  for  repairs, 
in  order  to  effect  which  it  was  necessary  to  discharge  a 
portion  of  the  cargo.    After  ihe  repairs  were  completed,  the 

oular  average  damage  to  ship  should  (n)    See   per    Bowen,    L.  J.,   in 

be  repaired  at  a  saorifloe,  and  in  such  Syendsen  v.  Wallace,  13  Q.  B.  D.  at 

a  case  extra  cost  in  doing  so  at  a  p.  86. 

particnlu   port   migbt   be  general  . ,  i^,„^       gij 

average.    Of.  ibid.f  and  Svendsen  t^. 

Wallace,  18  Q.  B.  D.  at  p.  86,  per  {p)    Subject     only     to    n.     (k), 

Bowen,  L.  J.  9upra, 

(I)  (1816),  3  M.  &  S.  482.  {q)  (1880),  4    Q.  B.  D.   342  ;    6 

{m)  (1816),  4  M.  &  S.  141.  Q.  6.  D.  286. 
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Sect.  040.    cargo  was  reshipped  and  the  vessel  proceeded  on  her  voyage. 
The  plaintiffs,  her  owners,  claimed  that  the  whole  of  the 
expenses  of  discharging,  warehousing,  and  reshipping   the 
cargo,  and  of  pilotage,  &o.  in  leaving  the  port  were  general 
average  expenses.     The  defendants,  the  owners  of  the  goods, 
while  willing  to  treat  the  expense  of  discharging  as  general 
average,  and  themselves  to  bear  the  expense  of  warehousing 
as  particular  charges  on  the  cargo,  contended  that  the  subse« 
quent  expenses  were  particular  charges  upon  the  freight.     The 
Court  of  Appeal  (Bramwell,  Baggallay,  and  Thesiger,  L.  JJ.) 
decided  in  favour  of  the  plaintiffs'  claim,  holding  that  it  came 
within  the  principle  underlying  the  whole  doctrine  of  general 
average  contribution — ^namely,  that  the  loss,  immediate  and 
consequential,  caused  by  a  sacrifice  for  the  benefit  of  cargo, 
ship  and  freight,  should  be  borne  by  all.     It  was  argued  for 
the  defendants  that  the  common  danger — t.e.,  the  physical 
danger  to  which  the  goods,  as  weU  as  the  ship,  were  exposed — 
was  at  an  end  as  soon  as  the  goods  were  unloaded,  and  that 
as  general  average  ceases  at  the  point  of  time  when  the 
common  danger  comes  to  an  end,  there  could  be  no  general 
average  liability  for  anything  that  took  place  after  the  goods 
were  put  out  of  the  ship.     The  Court,  however,  seems  to  have 
considered  that  under  the  expression  "common  danger"  was 
included  not  merely  danger  threatening  the  physical  safety 
of  the  ship  and  cargo,  but  also  the  danger  of  the  vessel  with 
her  cargo   being  prevented  from  prosecuting  her  voyage. 
The  judgment  then  continues  (r) :  "  The  going  into  port,  the 
unloading,  warehousing,  and  reloading  of  the  cargo  and  the 
coming  out  of  port,  are  at  all  events  part  of  one  act  or  opera- 
tion contemplated,  resolved  upon,  and  carried  through  for  the 
common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous.     The  shipowner  is  at  least  entitled  to  reship  the 
goods  and  prosecute  his  voyage  with  them ;  and  the  expenses 
necessary  for  that  purpose,  being  ex  hypothm  consequent  upon 
a  damage  voluntarily  incurred  for  the  general  advantage, 


(r)  6  Q.  B.  D.  at  p.  290. 
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should  legitimately  be  the  subject  of  general  average  con-  Sect.  940. 
tribution,  or,  to  use  the  language  of  Lord  Tenterden  in  his 
work  on  shipping, '  if  the  damage  to  be  repaired  be  in  itself 
an  object  of  contribution,  it  seems  reasonable  that  all  expenses 
necessary,  although  collateral  to  the  reparation,  should  also  be 
objects  of  contribution  ;  the  accessory  should  follow  the 
nature  of  its  principal.'  "  The  earlier  authorities,  consisting 
both  of  case-law  and  the  opinions  of  text-writers,  are  then 
reviewed,  and  are  declared  to  be  unanimous  in  favoiu*  of  the 
view  that  in  such  a  case  as  the  present,  at  any  rate  where  the 
original  cause  of  loss  was  itself  a  voluntary  sacrifice,  all  the 
expenses  claimed  in  the  action  were  a  matter  for  general 
average  contribution.  The  Court  paid  some  attention  to  the 
distinction  that  had  been  drawn  between  such  a  case  as  that 
before  them,  and  the  case  where  the  original  cause  of  loss  was 
a  fortuitous  peril.  Under  the  circumstances,  however,  it  was 
unnecessary  to  express  a  decided  opiuion  as  to  whether  such 
a  distinction  would  have  entailed  any  different  legal  conse- 
quences. 

960.  The  facts  of  Svendsen  r.  Wallace  («)  were  as  follows : —  Facte  of 
A  Norwegian  vessel  in  the  course  of  a  voyage  from  Rangoon  Wallace, 
to  Liverpool  sprang  a  dangerous  leak.  The  captain,  in  order 
to  save  ship  and  cargo,  took  refuge  in  the  Mauritius  and 
repaired  the  damage.  When  in  port  it  was  necessary  in  order 
to  repair  the  ship,  but  not  otherwise  necessary,  to  land  and 
warehouse  the  cargo.  When  the  repairs  were  completed,  the 
cargo  was  reloaded  and  the  vessel  continued  her  journey  to 
Liverpool.  The  plaintiffs  were  the  shipowners,  and  brought 
their  action  against  the  owners  of  cargo  for  a  general  average 
contribution.  The  defendants  admitted  their  liability  to 
contribute  to  the  expenses  of  unloading,  also  to  pay  the  whole 
of  the  warehouse  rent :  but  the  plaintiffs,  in  addition  to  what 
the  defendants  admitted,  claimed  contribution  in  respect  of 
the  reloading,  and  of  the  port  charges,  pilotage,  and  other 

(«)  (1883),  11  Q.  B.  D.  616 ;  13  Q.  B.  D.  69 ;  10  App.  Oas.  404. 


Digitized  by 


Google 


1068 


OP  GENERAL  AVERAGE,  [PART  III. 


Sect.  950. 


Qyeadiaenv, 
WaUaoein 
the  Court  of 
Appeal. 
Opizdon  of 
BaMallay, 


daims  subsequent  to  the  reloading.  Lopes,  J. ,  before  whom  the 
action  was  tried,  gave  judgment  for  the  plaintiflFs  for  all  the 
disputed  items  on  the  authority  of  Atwood  v.  Sellar,  by  which 
he  considered  the  case  was  governed  {t).  But  this  decision 
was  reversed  by  a  majority  of  the  Court  of  Appeal  (w),  and 
in  the  House  of  Lords  (x)  the  decision  of  the  Court  of 
Api)eal,  so  far  as  it  declared  that  the  cargo-owner  was  not 
liable  to  contribute  towards  the  reloading  expenses,  was 
aflBrmed.  The  other  points  raised  in  the  action  were  left 
undecided  in  the  House  of  Lords. 

The  judges  in  the  Court  of  Appeal  were  Brett,  M.  E.,  and 
BaggaUay  and  Bowen,  L.  JJ.  Of  these,  Baggallay,  L.  J. 
adhered  to  the  judgment  pronounced  in  Atwood  v.  Sellar, 
and,  being  of  opinion  that  the  principles  there  laid  down 
applied  to  the  case  imder  consideration,  delivered  a  dissenting 
judgment  in  favour  of  the  shipowner's  claim  on  all  points. 
It  is  important  to  notice  that  the  learned  Lord  Justice  em- 
phatically rejected  the  idea  that  there  was  any  materiality  in 
the  distinction  drawn  between  the  two  cases  as  to  the  nature 
of  the  injury  which  made  it  necessary  for  the  vessel  to  put 
into  port.  Li  either  case  the  material  act  of  sacrifice  is  the 
act  of  putting  into  port,  however  the  necessity  of  doing  so 
may  have  arisen. 

961.  The  point  is  illustrated  in  the  following  way  (y) : — 
"  Two  ships,  A.  and  B.,  each  on  a  voyage  from  a  foreign 
port  to  Liverpool,  and  having  a  valuable  cargo  on  board, 
encoimtered  a  violent  storm ;  the  master  of  A.,  to  avoid  a 
more  serious  injury,  cut  away  one  of  his  masts ;  B.  sprung  a 
dangerous  leak ;  both,  for  the  safety  of  ship  and  cargo,  put 
into  a  port  of  refuge  to  repair  the  injuries  they  had  sustained; 
to  effect  such  repairs  and  to  enable  the  ships  to  prosecute 
their  respective  voyages,  it  became  necessary  in  the  case  of 
each  ship  to  discharge  the  whole  or  a  portion  of  her  cargo ; 
in  addition  to  the  port  dues  and  other  expenses  incident  to 


0  11  Q.  B.  D.  616. 
0  13  Q.  B.  D.  69. 
0  10  App.  Caa.  404. 


(y)  Per  Baggallay,  L.  J.,  13  Q.  B. 
D.  at  p.  81. 
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her  entering  the  port,  further  expenses  were  incurred  in    Sect.  951. 
respect  of  each  ship  in  unloading,  warehousing,  and  reloading 
her  cargo  whilst  she  remained  in  port,  and  for  pilotage  and 
other  charges  on  leaving  the  port  to  prosecute  her  voyage. 

"  The  only  diflEerence  between  the  circumstances  of  A.  and 
those  of  B.  was  in  the  nature  or  character  of  the  injury, 
which  occasioned  her  putting  into  port.  The  cutting  away 
of  one  of  the  masts  of  A.  was  the  subject  of  general  average ; 
in  other  words,  her  putting  into  the  port  of  refuge  was  occa- 
sioned by  a  general  average  sacrifice ;  whikt  the  putting  into 
port  of  B.  was  occasioned  by  her  springing  a  dangerous  leak, 
which  was  a  particular  average  loss.  But  in  each  case  the 
putting  into  port  for  the  safety  of  ship  and  cargo  was  an  act 
of  sacrifice,  giving  rise  to  claims  for  general  average  contribu- 
tion ;  in  the  case  of  A.  this  act  of  sacrifice  followed,  or  was  a 
continuation  of,  the  original  act  of  sacrifice,  whilst  in  the  case 
of  B.  it  was  itself  the  original  act  of  sacrifice ;  in  each  case 
the  proximate  cause  of  the  extraordinary  expenses  incurred 
was  the  putting  into  the  port  of  refuge."  .  .  .  .  "  But  if,  in 
the  case  of  A,  the  expenses  of  warehousing  and  reloading  the 
cargo  and  of  leaving  the  port  were  properly  held  to  be  the 
subject  of  general  average  contribution,  I  am  unable  to  sug- 
gest any  reason,  satisf ctctory  to  myself,  why  the  like  principle 
should  not  be  applied  in  the  case  of  B. ;  in  that  case  the 
expenses  of  unloading,  warehousing,  and  reloading  of  the 
cargo  and  the  coming  out  of  port  were  as  consequent  upon 
the  putting  into  port  as  they  were  in  the  case  of  A. ;  if  they 
ought  not  to  be  treated  as  the  subject  of  general  average 
contribution  in  the  case  of  B.,  they  ought  not,  according  to 
the  view  which  I  take  of  the  circumstances  of  the  two  cases, 
to  have  been  so  treated  in  the  case  of  A." 

Such,  also,  was  clearly  the  view  of  Lopes,  J.,  in  the  Queen's  Opinion  of 
Bench  Division (s).     "I  have  now  to  determine  whether     ^^' 
there  is  any  practical  difference,  so  far  as  the  incidence  of 
expenses  is  concerned,  between  the  case  of  a  ship  necessarily 

(s)  IIQ.  B.  D.  atp.  617. 
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Sect.  951.  seeking  a  port  of  refuge  in  consequence  of  an  injury  which 
is  the  subject  of  particular  average.  I  can  see  no  practical 
distinction.  The  putting  into  a  port  of  refuge,  if  necessary, 
is  an  act  of  voluntary  sacrifice,  undertaken  for  the  common 
benefit  of  the  adventure,  ship,  cargo  and  freight,  and  I  think 
every  expense  consequent  upon  it  incurred  to  enable  the  ship 
afterwards  to  proceed  safely  on  her  voyage  with  her  cargo  so 
as  to  earn  the  freight,  is  incurred  for  the  common  benefit  of 
the  adventure,  and  is  chargeable  to  general  average  "  {a). 

Opinions  of  962.  The  opinions,  however,  of  Brett,  M.  R.,  and  Bowen, 
andBowen,  '  L.  J.,  were  to  a  different  effect.  The  basis  of  both  judg- 
Sv^d^  9  ments  is  the  definition  of  general  average  by  Lawrence,  J., 
Wallace.  in  Birkley  i\  Presgrave  (6) :  "  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices  made  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo."  Accepting  this 
criterion,  both  learned  judges  (c)  proceed  to  show  that  by 
English  law,  which  diflfers  herein  from  that  of  America  and 
the  Continent,  a  general  average  sacrifice  must  consist  of  an 
act  done  at  a  time  when  both  ship  and  cargo  were  in  peril, 
and  for  the  preservation  of  both  from  such  peril.  To  the 
proposition  put  forward  on  behalf  of  the  plaintiffs,  that  it  was 
sufficient  to  show  that  the  object  of  the  sacrifice  or  of  the 
expenditure  was  "  the  benefit  of  the  whole  adventure,"  and 
that  abundant  authority  existed  for  this  contention,  the 
answer  was  (d)  that  if  and  in  so  far  as  this  and  similar 
expressions  (which  have  undoubtedly  foimd  their  way  not 
only  into  text-books  but  also  into  judgments  of  high 
authority)  meant  no  more  than  "preservation  of  ship  and 
cargo,"  the  proposition  was  well-founded ;  but  that  if  and  in 

(a)  To  the  editors  the  opinions  of  the  distinction  above  rejected.    See 

Baggallay,  L.  J.»  and  Lopes,  J.,  on  13  Q.  B.  D.  at  pp.  80,  95.    In  the 

this  point  at  least,  seem  to  be  based  House  of  Lords  the  point  was  noticed, 

on  sound  reason.    They  have  never  but  no  opinion  was  expressed.     10 

been  expressly  dissented  from,  though  App.  Cas.  at  p.  420. 

Brett,  M.  R.,  and  Bowen,  L.  J.,  do  (b)  (1801),  1  East,  220. 

appear  to  have  thought  there  might  {c)  Brett,  M.  B.,  at  pp.  72 — 76  ; 

be  some  justification,  on  the  score  of  Bowen,  L.  J.,  at  pp.  84 — 87. 

established  usage  or  otherwise,  for  {d)  Per  Brett,  M.  B.,  at  p.  74. 
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80  far  as  such  expressions  were  used  in  any  wider  sense,  the    Sect.  052. 
proposition    was    not    in    accordance    with    English    law. 
Bowen,  L.  J.  (e),  disposes  of  the  argument  on  this  point  in 
the  following  words : — 

"  It  is  not  necessary,  it  has  been  argued,  that  the  expendi-  "  Prerorva- 
ture  or  sacrifice  should  have  been  made  for  the  common  safety  and  cargo  " 
of  ship  or  cargo,  if  it  is  made  for  the  benefit  of  both,  and  in  not  "benefit 
order  to  enable  the  vessel  to  bring  her  voyage,  and  the  common  ^^f»*^^®^" 
adventure,  to  a  successful  issue.  This  doctrine  has  been  advo- 
cated by  various  writers,  and  has  engrafted  itself  upon  the 
law  of  more  than  one  foreign  country;  but  whatever  its 
theoretical  value,  it  is  not  the  law  of  England  (see  Harrison 
V,  Bank  of  Australasia  (/) ).  Exceptional  cases,  such  as  those 
suggested  in  the  judgments  delivered  in  Job  t\  Langton  (g) 
and  Walthew  v.  Mavrojani  (A),  may  be  imagined  in  which  the 
safety  of  the  ship  and  cargo  and  the  safety  of  the  common 
commercial  enterprise  would  be  almost  convertible  terms;  and 
with  reference  to  such  cases  it  is  possible  to  conceive  that 
expenses  after  the  ship  and  cargo  were  in  safety  from  the  sea 
might,  on  the  ground  of  a  physical  danger  common  to  both, 
be  brought  into  general  average.  But  (exceptional  cases 
apart)  it  is  not  sufficient,  according  to  English  law,  that  an 
expenditure  should  have  been  made  to  benefit  both  cargo- 
owner  and  shipowner.  The  idea  of  a  common  commercial 
adventure,  as  distinguished  from  the  criterion  of  common 
safety  from  the  sea,  would  lead  to  the  inclusion  in  general 
average  of,  at  all  events,  temporary  repairs  of  the  ship  caused 
by  particular  average  loss,  and  would  enable  the  shipowner 
to  complete  his  part  of  the  contract  of  afEreightment  by 
means  of  a  money  contribution  levied  perforce  upon  the 
cargo-owner." 

963.  Starting  from  this  standpoint,  both  judges  declare 
that  when  once  ship  and  cargo  are  in  a  position  of  physical 
safety,  there  can  be  no  further  liability  for  general  average, 

(e)  13  Q.  B.  D.  at  p.  86.  (^)  (1866),  6  E.  &  B.  779. 

(/)  (1872),  L.  R.  7  Ex.  89.  (A)  (1870),  L.  R.  6  Ex.  116. 

VOL.  II.  3  z 
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Sect.  953.    unless  it  can  be  shown  that  a  subsequent  expenditure  was  a 
necessary  consequence  of  a  prior  general  average  act  (t),  and 
they  maintain  that  every  item  claimed  must  be  specifically 
dealt  with  by  application  of  the  principles  laid  down  to  the 
particular  circumstances  of  the  case.     The  cost  of  unloading 
will  be  a  general  average  sacrifice   "  if  necessary  for  the 
common  preservation  of  ship  and  cargo  "  :  otherwise  "  it  will 
not  in  itself  amount  to  a  general  average  sacrifice  at  all,  but 
it  may  nevertheless  be  properly  included  as  a  subject-matter 
of  contribution  whenever  the  expenditure  is  directly  caused 
by  some  antecedent  act  of  general  average  sacrifice." 
How,  if  "pie-      "  The  goods  having  been  landed  (Ar),  there  is  an  end  of  all 
ahip  aDd        .danger  common  to  ship  and  cargo.     The  contest  between  the 
tesiToMia^^  parties  in  the  present  instance  turns  wholly  on  items  of  ex- 
«^P«^  ^  h  P^^^^^^^^^  subsequently  incurred.     These  cannot  be  brought 
are  incurred    into  general  average  on  the  ground  that  they  are  general 
oargoar^BafeF  average  sacrifice  in  themselves,  for  the  hour  of  danger  and 
of  sacrifice  is  over.     They  can  only  become  so  chargeable,  if 
it  can  be  shown  that  they  are  part  of  the  loss  which  some 
antecedent  act  of  sacrifice  entails.     The  first  item  in  contro- 
versy which  we  are  asked  to  consider  relates  to  the  ware- 
■^^ew  of  housing  of  the  cargo.     Now,  primd  fack^  warehousing  the 

88  to  waie-   '  cargo  is  a  charge  that  ought  to  be  borne  by  the  cargo,  which 
^j^J^*  benefits  exclusively  by  it.     It  may,  conceivably,  in  some  cases 

have  been  rendered  necessary  by  an  antecedent  sacrifice,  so  as 
to  fall  within  the  definition  of  the  loss  caused  thereby.  But 
the  only  antecedent  sacrifice  in  the  present  case  was  the 
putting  into  port  for  refuge,  and  it  is  difficult  to  see  how. 


(•)  This  is  in  reality  rather  Lord  into  port  to  effect  repairs  which  can- 
Justice  Bowen's  way  of  putting  the  not  be  done  without  landing  the 
case.  The  M.  R.  says  that  in  order  cargo,  the  discharge  is  part  of  the 
to  justify  liability  for  such  subsequent  "act  of  going  in  to  repair,"  and 
expenditure,  the  act  entailing  such  recoverable  as  such  in  general  aver- 

expenditure  must  be  shown  to  be  mv*      •               -x.*  •    j   •  ^ 

,,     _^     ^          ^          .      , .  ,    .  age-     This  view  is  criticised  tn/ra, 
**part  of  another  act  which  is   a 

general  average  act"  (13  Q.  B.  D.  "*  ^^^• 

at  p.  77).    He  then  enunciates  the  (*)   13  Q.  B.  D.  at  p.   89,  per 

opinion  that  whenever  a  ship  goes  Bowen,  L.  J. 
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as  between  ship  and  cargo,  the  warehousing  of  the  cargo  was  Sect.  053. 
caused  by  the  mere  putting  into  port.  The  defendants  have 
admitted  their  liability  to  bear  the  charge  in  full.  In  my 
opinion  there  is  no  reason  to  treat  the  warehousing  in  the 
present  case  as  other  than  a  charge  on  cargo.  We  come  next 
to  the  reloading.  Reloading  is  not  an  act  of  sacrifice,  for  Reloading, 
long  before  it  occurs  both  ship  and  cargo  are  safe.  Is  it  then 
caused  by  any  act  of  sacrifice,  or  is  it  part  of  the  loss,  in 
other  words,  which  an  antecedent  act  of  sacrifice  involves  P 
Where,  for  example,  a  ship  has  cut  away  a  mast  and  has  put 
into  port  to  repair  the  damage  so  caused,  and  has  been  com- 
pelled, in  order  to  repair  this  special  damage,  to  unload  and 
to  reload  the  cargo,  it  may  follow,  according  to  the  decision 
in  Atwood  v.  Sellar,  that  such  expenses  are  all  part  of  the 
loss  involved  in  the  original  sacrifice.  But  in  the  present 
instance  the  only  sacrifice  has  been  the  putting  into  port,  and 
the  reloading  expenses  are  not  ptirt  of  the  loss  which  putting 
into  port  has  caused,  but  a  loss  caused  by  the  captain's  decision 
to  repair  his  ship  and  to  unload  and  reload  the  cargo  for  that 
purpose.  The  charges  of  reloading  in  such  a  case  ought  in 
principle  to  fall  upon  the  freight,  or  else  upon  the  freight  and 
the  ship  together  if  the  two  interests  are  severed. 

954.  "  I  come  next  to  the  charges  outward,  and  this  seems  Outward 
to  me  to  raise  a  more  difficult  question.  Expenditure  of  this  °  *^*^* 
description  is  not  in  itself  a  general  average  sacrifice,  but 
may  it  not  be  said  that  it  has  been  caused  by  one,  on  the 
groimd  that  a  ship  which  goes  into  port  will  have  to  come  out 
again,  and  that  the  former  operation  directly  causes  the 
latter  P  If  strict  theory  is  to  be  applied  there  might  seem 
to  be  a  diflEerence  between  the  cases  in  which  the  vessel  has 
done  nothing  in  the  port  of  refuge  beyond  availing  herself 
of  a  temporary  shelter,  and  the  cases  where  she  puts  in  in 
order  to  repair  damage  and  because  it  was  not  safe  for  her  to 
continue  her  voyage  without  such  repairs.  In  the  former 
case,  where  shelter  alone  is  sought,  the  vessel  might  plausibly 
be  said  to  come  out  simply  because  she  previously  went  in, 

3z2 
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Decision  of 
Court  of 
Appeal  in 
Svendsen  t^. 
Wallace. 


Sect.  054.  In  the  latter  case,  where  she  puts  in  for  repairs,  the  proximate 
cause  of  her  coming  out  is  not  that  she  put  in — ^for  she 
could  not  have  resumed  her  voyage  had  not  the  necessary 
repairs  been  effected  upon  her  while  in  harbour — but  that  the 
master  when  in  harbour  decided,  in  the  discharge  of  his  duty 
and  in  the  interest  of  his  owners,  on  repairing  the  ship,  re- 
loading the  cargo,  and  carrying  on  the  voyage.  The  outward 
expenses  ought  therefore,  as  it  seems  to  me,  in  the  present 
instance  to  fall  on  freight." 

965.  These  principles  being  applied  to  the  facts  of  the  case 
before  the  Court,  it  was  held  firstly,  that  the  expenses  of 
reloading  (/)  the  cargo  after  the  ship  had  been  repaired  were 
not  general  average  expenses.  For  clearly  the  cargo  was  not 
in  any  physical  danger  immediately  prior  either  to  the  ware- 
housing or  to  the  reloading.  Nor  could  it  be  said  that  either 
operation  had  been  necessitated  by,  or  formed  part  of,  any 
prior  general  average  sacrifice.  The  prior  general  average 
act  had  been  simply,  according  to  Bowen,  L.  J.,  the  putting 
into  port  for  safety,  and  on  the  attainment  by  ship  and  cargo 
of  a  position  of  safely,  the  object  of  the  sacrifice  was  achieved. 
"  The  reloading  expenses  are  not  part  of  the  loss  which  put- 
ting into  port  has  caused,  but  a  loss  caused  by  the  captain's 
decision  to  repair  his  ship  and  to  unload  and  reload  his  cargo 
for  that  purpose,  and  ought  in  such  a  case  to  fall  upon  the 
freight,  or  upon  the  freight  and  the  ship  together  if  the  two 
interests  are  severed." 

Secondly,  it  was  held  that  the  outward  expenses  ought  also 
in  the  present  instance  to  fall  on  freight.  This  was  regarded  by 
Bowen,  L.  J.,  as  a  more  difficult  question,  and,  as  will  be  seen 
from  a  passage  which  we  have  quoted,  he  suggested  that  there 
might  perhaps  be  a  distinction  between  the  cases  in  which  a 
vessel  has  done  nothing  in  the  port  of  refuge  beyond  availing 


(I )  Warehousing  expenses  are  also 
similarly  dealt  with  in  the  judgment 
of  Bowen,  L.  J.  Bat  these  were 
not  in  dispute,  as  the  cargo-owner, 


rightly  or  wrongly,  admitted  lia- 
bility. In  BO  far,  therefore,  as  the 
judgment  covers  expenses  of  this 
nature,  it  is  an  obiter  dictum. 
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herself  of  a  temporary  shelter  and  cases  where  she  puts  in    Beet.  955. 
for  repairs,  without  which  it  was  not  safe  for  her  to  continue 
her  voyage  (m). 

The  judgments  then  proceed  to  review  earlier  authorities, 
which  are  shown  to  he  substantially  in  accord  with  the  views 
expressed.  As  regards  Atwood  v.  Sellar,  "  the  principle  of 
law  that  appears  to  be  the  basis  of  that  decision  is  that  an 
expenditure  directly  caused  by  a  general  average  sacrifice  is 
part  of  the  loss  that  it  entails,  and  becomes  the  subject  of 
general  average  contribution.  The  port  of  refuge  expenses, 
which  the  present  respondents  claim  to  treat  as  general 
average,  have  not  been  caused  by  the  putting  into  port,  and 
there  was  no  still  earlier  general  average  sacrifice  to  cause 
them,  as  in  Atwood  v.  Sellar.  They  cannot,  therefore,  in  the 
present  case  be  said  either  to  be  general  average  sacrifices 
themselves,  nor  caused  by  any  general  average  sacrifice  "  (n). 

956.  In  the  House  of  Lords  the  judgment  of  the  majority  STendaen  v, 
of  the  Court  of  Appeal  was  aflSrmed,  but  the  only  point  the  Houro  of 
decided  was  as  to  the  expenses  of  reloading,  which  were  held  I^>^- 
not  to  be  the  subject  of  contribution.  Upon  the  more 
difiBcult  question  as  to  the  expenses  of  leaving  port,  it  was 
considered  unnecessary  to  express  a  formal  opinion.  The 
judgment  of  the  House,  delivered  by  Lord  Blackburn,  adds 
little  to  that  of  the  Court  of  Appeal.  As  in  the  Court  of 
Appeal,  Atwood  r.  Sellar  seems  to  be  treated  rather  as  a 
decision  upon  the  particular  facts  of  the  case,  than  as  laying 
down  any  principles  differing  from  those  enunciated  by 
Brett,  M.  E.,  and  Bowen,  L.  J.  "  If  I  thought  (o)  it  was 
the  state  of  the  case  before  the  House,"  that  the  going  into 
port,  the  unloading,  warehousing,  and  reloading,  were  parts 
of  one  operation  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous,  "  I  should 
consider  whether  in  such  a  case  it  might  not  fairly  be  argued 
that  the  whole  of  these  operations  were  to  be  considered  as 

(m)  13  Q.  B.  D.  at  p.  90.  at  p.  96. 

(fi;  Per  Bowen,  L.  J.,  13  Q.  B.  D.  (o)  10  App.  Caa.  at  p.  420. 
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Effect  of 
Atwood  r. 
Sellar,  and 
Svexidsen  v, 
Wallaoe. 


Sect.  056.  parts  of  the  expense  of  repairing  the  damage,  and  therefore 
in  a  case  where  the  cause  of  the  damage  was  sudi  that  the 
expense  of  repairing  it  ought  to  be  borne  by  all,  as  was  the 
case  in  Atwood  v.  Sellar,  to  be  borne  by  all,  but  that  in  a  case 
where  the  cause  of  the  damage  was  such  that  the  expense  of 
repairing  it  ought  to  be  borne  by  the  ship  only,  which  is  the 
present  case,  to  be  borne  by  the  ship  only.  But  having  come 
to  the  conclusion  that  such  is  not  the  state  of  the  case  before 
the  House,  I  do  not  enter  into  this  inquiry." 

967.  By  these  judgments  it  is  submitted  that  the  following 
propositions  of  law  may  now  be  considered  as  established  : — 
Firstly y  that  there  can  be  no  act  of  general  average  unless  it 
has  been  done  with  the  object  of  attaining  physical  safety  for 
ship  and  cargo.  Both  must  either  have  been  in  physical 
danger  at  the  moment  when  the  loss  or  expenditure  was 
incurred,  or  the  loss  or  expenditure  must  be  the  result,  of 
which  such  an  act  was  the  cause.  Secondly :  the  "  benefit  of 
the  adventure  "  has  nothing  to  do  with  the  matter,  imless  by 
"  benefit "  we  mean  physical  safety  or  preservation,  and  by 
"the  adventure"  we  understand  ship,  freight  and  cargo. 
Where  a  vessel  necessarily  puts  into  a  port  of  refuge  for 
common  safety  of  ship  and  cargo,  this  is  a  general  average 
act  only  in  so  far  as  the  object  is  the  common  safety  :  when 
once  the  ship  is  there,  the  liability  to  contribute  ceases  imless 
the  danger  continues,  or  unless  subsequent  expenses  are 
necessarily  due  to  the  earlier  general  average  act.  Thirdly  : 
it  is  submitted  that  there  is  no  diflEerence  in  principle  between 
a  case  where  the  necessity  of  putting  into  tlie  port  of  refuge 
was  itself  occasioned  by  a  general  average  sacrifice,  and  a  case 
where  it  was  occasioned  by  a  peril  of  the  sea.  But  in  the 
former  case  it  may  be  easier  to  make  out  a  causal  connection 
between  expenses  subsequently  incurred  than  in  the  latter. 
And  to  every  case  the  same  test  must  be  applied. 


Application  of 
the  deoifiionfl. 


968.  Having  determined  to  the  best  of  our  ability  the 
general  principles  underlying  this  subject,  we  now  propose  to 
consider  how  they  should  be  applied  to  the  different  heads  of 
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expenditure  (other  than  those  abeady  dealt  with)  which  com-    Seot  958. 
monly  occur  in  ports  of  refuge. 


1.  The  Cost  of  Discharging  Cargo. 

This  operation  may  be  rendered  necessary  in  various  ways.  Co«fc  of 
As  Bowen,  L.  J.,  points  out  (/?),  no  universal  rule  can  be 
laid  down ;  each  case  must  be  considered  according  to  its 
peculiar  circumstances.  The  necessity  may  have  arisen  owing 
to  a  leak  in  the  ship,  which,  if  not  stopped,  would  cause  the 
vessel  with  her  cargo  to  go  down  {q).  This  is  clearly  a  case 
of  general  average.  Or,  the  discharge  may  be  simply  in 
order  to  preserve  the  cargo,  as  where  the  injured  ship  is  s«dPe, 
but  the  cargo  is  perishable,  if  wetted  (r)  :  in  this  case  the 
expenses  would  fall  on  the  cargo  alone.  A  more  common 
case  is  where  the  object  of  the  discharge  is  to  enable  the 
vessel  to  be  repaired.  This  case  presents  difficulties.  Brett, 
M.  R.  («),  was  of  opinion  that  the  expenses  under  such 
circumstances  should  always  be  general  average ;  but  Bowen, 
L.  J.  (^),  thought  this  would  not  be  so,  unless  either  necessary 
for  the  preservation  of  ship  and  cargo  or  directly  occasioned 
by  some  antecedent  act  of  general  average  sacrifice.  Mr. 
Carver  (w),  in  agreement  with  the  latter  view,  considers  that 
the  cost  of  discharge  is  to  be  regarded  as  part  of  the  cost  of 
repairing.  Hence  where  the  cost  of  repairs  is  a  general 
average  expenditure,  as  where  the  necessity  of  repairing  is 
due  to  a  prior  general  average  act,  the  cost  of  discharging 
in  order  to  enable  these  repairs  to  be  done  is  also  a  general 
average  expenditure  {x)  ;  but  where  the  repairs  are  particular 
average  on  ship,  so  is  the  cost  of  discharging. 

{p)  Srendsen  i^.  Wallaoe  (1884),  at  p.  76,  per  Brett,  M.  B. 

13  Q.  B.  D.  77,  78.  {»)  Syendsen  v.  Wallaoe,  13  Q.  B. 

{q)  This  appears  to  have  been  the  D.  at  p.  78. 

casein  S^endsenr.  Wallace,  although  {t)  At  pp.  87,  88. 

Brett,  M.  R.,  hegfins  his  judgment  (u)  Carriage  bj  Sea,  s.  408 ;  Law 

by  8a3ring  that  the  onlj  reason  for  Quarterly  ReTiew,  July,  1892. 

disoharg^g  the  oarg^  was  in  order  {x)  Of.Plammerr.Wildman(1815), 

to  repair  the  ship.  3  M.  &  S.  482 ;  Hall r.  Janson  (1855), 

(r)  Svendsenr.  Wallace,  13  Q.B.D.  4  E.  &  B.  500;  24  L.  J.  Q.  B.  97. 
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Sect.  058.        It  is  submitted  that  as  between  the  two  views  put  forward 
View  of  by  Brett,  M.  R.,  and  Bowen,  L.  J.,  respectively,  that  of 

criticised!  '  Bowen,  L.  J.,  is  best  supported  by  principle,  although  in 
practice  the  former  rule  is  the  one  adopted  by  adjusters  (y). 
The  Master  of  the  Rolls  defends  this  practice  on  the  theory 
that  the  general  average  act,  where  a  port  of  refuge  is  entered, 
is  not  the  mere  act  of  putting  into  port,  but  is  the  complex 
act  of  putting  into  port  for  repairs  (s).  Inasmuch,  then,  he 
argues,  as  it  is  necessary  for  the  full  performance  of  this 
complex  act  that  the  cargo  should  be  discharged,  it  may  well 
be  said  that  the  discharge  is  occasioned  by  such  act  of  putting 
into  port /or  repairs.  This  view,  accepted  as  a  solution  of  the 
difficulty  by  Lowndes  {a),  is  criticised  with  effect  by  Mr. 
Carver  (^),  who  points  out  that  the  act  of  putting  into  port  is 
only  a  general  average  act  so  far  as  it  is  done  in  order  to 
secure  the  common  safety,  and  if  it  is  done  with  any  further 
or  other  object,  then,  so  far  at  least,  it  is  not  a  general  average 
act.  It  may  also  be  pointed  out  that  when  a  particular  act 
or  thing  has  been  done,  such  act  or  thing  done  from  one 
motive  is  not  a  different  act  from  the  same  act  or  thing  done 
from  another  motive.  The  act  of  going  into  port,  and  the 
act  of  going  into  port  for  repairs,  or  indeed  for  any  other 
object,  are  identical  acts.  If,  then,  the  discharge  of  the  cargo 
is  not  part  of  the  act  of  going  into  port,  as  it  clearly  is  not, 
how  can  it  be  said  to  to  be  part  of  what  Brett,  M.  R.,  calls 
the  act  of  going  into  port  for  repairs  ? 

Accepting,  therefore,  the  view  of  Bowen,  L.  J.,  in  preference 
to  that  of  Brett,  M.  R.,  it  seems  to  follow  that  Mr.  Carver  is 
correct  in  holding  that  the  expenses  of  discharging,  where  the 
discharge  is  necessary  to  enable  the  repairs  to  be  done,  ought 
to  be  treated  in  the  same  way  as  those  of  repairing. 

(y)  See  Lowndes,  General  Ayer-  (a)  General  Ayerage,  s.  49. 

age,  s.  49.  (b)  Law  Quarterly  Beyiew,  July, 

{z)  13  Q.  B.  D.  at  p.  77.  1892. 
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2.  The  Cost  of  Reloading  Cargo. 
969.  It  is  clear  that  the  object  of  this  operation  can  never  Sect.  959. 
be  in  order  to  rescue  ship  and  cargo  from  actual  peril  (c).  ^f**^* 
But  it  is  said  that  the  cost  may  be  incidental  to  a  prior 
general  average  sacrifice,  and  therefore  recoverable  as  a 
general  average  expenditure.  Thus,  in  Atwood  v,  Sellar, 
Cockbum,  C.  J.,  and  Mellor,  J.,  in  the  Queen's  Bench  Division, 
and  the  Court  of  Appeal  (r^),  held  that  where  the  imload- 
ing  of  the  cargo  was  due  to  the  necessity  of  doing  general 
average  repairs,  the  cost  of  the  reloading  occasioned  merely 
by  the  imloading  must  be  deemed  to  be  a  part  of  one  act  or 
operation,  and  therefore  recoverable  as  a  general  average* 
expenditure.  And  this  is  the  rule  now  followed  by  the 
Association  of  Average  Adjusters.  The  practice  was  noticed 
by  Bowen,  L.  J.  (^),  but  the  circumstances  of  the  case  before 
him  did  not  make  it  necessary  for  him  to  express  either 
approval  or  disapproval.  The  judgments,  however,  in 
Atwood  V.  Sellar,  on  which  the  practice  of  the  adjusters  is 
based,  were  imfavourably  commented  on  by  Lord  Black- 
bum  in  the  House  of  Lords,  in  Svendsen  v,  Wallace  [ee)y 
but,  the  facts  being  different,  it  was  not  necessary  actually 
to  overrule  the  earlier  decision.  It  may  be  doubted, 
however,  whether  it  is  possible  logically  to  reconcile  the 
rule  with  the  opinion  of  the  Court  of  Appeal  and  of 
the  House  of  Lords  in  Svendsen  v.  Wallace,  to  the  effect 
that  (at  any  rate  where  the  repairs  necessitating  the 
unloading  were  due  to  perils  of  the  sea)  the  expenses  of 
reloading  were  not  general  average,  but  particular  charges  on 
freight  (/).  Nor  does  it  seem  possible  to  argue  logically 
that  the  expenses  of  reloading  must  necessarily  be  borne  in 


(e)    See   per   Bowen,  L.  J.,    13  286. 

Q.  B.  D.  at  p.  89:  **  Reloading  is  (e)  In   Syendsen   v.  Wallace,   13 

not  an  act  of  saorifice,  for  long  before  Q.  B.  D.  at  p.  89. 

it  occurs  both  ship  and  cargo  are  (ee)  10  App.Gas.atpp.417and419. 

safe."  (/)  13  Q.  B.  D.  69 ;  10  App.  Gas. 

{d)  4  Q.  B.  D.  342 ;  6  Q.  B.  D.  404. 
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Sect.  959.  the  same  way  as  those  of  discharging.  For  instanoe,  suppose 
that  a  vessel,  having  started  a  leak  caused  by  a  peril  of  the 
sea,  puts  into  a  port  of  refuge  for  repairs,  and  that  it  there 
becomes  necessary,  in  order  to  prevent  her  going  down  with 
her  cargo,  to  discharge  the  latter.  The  cost  of  discharge  is, 
as  we  have  seen,. a  general  average  expenditure.  But  can 
the  subsequent  operation  of  reloading  be  said  to  follow  upon 
the  prior  operation  of  discharging  as  effect  follows  cause,  or 
is  it  not  more  correct  to  say  that  the  reason  for  the  reloading 
is  to  enable  the  shipowner  to  perform  his  contract  and  earn  his 
freight?  It  is  submitted  that  the  decision  in  Atwood  v. 
Sellar  on  this  point  is  irreconcileable  with  true  principle  as 
laid  down  in  Svendsen  v.  Wallace  (^),  and  that  the  result  of 
adopting  the  criterion  of  Bowen,  L.  J.,  and  testing  the  real 
object  of  each  operation  in  accordance  therewith,  compels  the 
conclusion  that  reloading  expenses  can  never,  apart  from 
special  circumstances,  be  anything  else  than  particular 
charges  on  freight,  however  the  original  damage  may  have 
been  caused  which  drove  the  ship  into  the  port  of  refuge. 
Where  freight  has  been,  wholly  or  in  part,  paid  in  advance, 
the  practice  of  adjusters  is  to  debit  the  whole  or  a  pro- 
portionate part  of  the  expenses  of  reloading  to  the 
cargo-owners.  Mr.  Carver,  however,  points  out  that  the 
cargo-owner  has  not,  by  paying  freight  in  advance,  under- 
taken to  bear  any  part  of  the  cost  of  bringing  the  goods  to 
their  destination,  nor  has  the  accident  which  gave  rise  to  the 
expenses  altered  his  right  to  have  the  voyage  completed.  He 
is,  therefore,  probably  correct  in  his  contention  that  expenses 
which  would  clearly  be  payable  by  the  shipowner  as  particulai 
charges  on  freight  where  freight  is  payable  at  the  end  of  the 
voyage,  should  none  the  less  be  wholly  borne  by  the  ship- 
owner where  freight  is  paid  in  advance  (A). 

iff)  As  has  been  already  intimated,  v.  Sellar  and  of  SvendBen  v.  Wallace 

the  editors  agree  with  Baggallaj,  as  can  justify  a  distinction  in  the 

L.  J.,  and  Lopes,  J.,  in  thinking  treatment  of  expenses  of  this  natnre. 

that  there  is  no  snch  material  dis-  (A)  See  Law  Qnarterlj  Review, 

tinotion  between  the  facts  of  Atwood  July,  1892.  Lowndes,  General  Aver- 
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3.  Warehousing  Charges. 
960.  In  Atwood  v.  Sellar  {%)  the  Court  of  Appeal  held  that,  Sect.  960. 
the  repairs  themselves  being  general  average,  the  cost  of  Cost  of 
warehousing,  while  the  repairs  were  being  done,  followed  cargo, 
suit.  In  Svendsen  «?.  Wallace,  where  the  repairs  themselves 
were  particular  average  on  the  ship,  this  point  was  not  in 
dispute,  as  the  cargo-owner  admitted  his  liability  to  pay  the 
whole  cost  of  warehousing.  The  expressions,  therefore,  of 
Brett,  M.  R.  (^),  that  these  expenses  were  not  general  average 
expenses,  and  of  Bowen,  L.  J.  (/),  that  they  were  a  charge  on 
cargo  are  oUter  dicta.  Accepting,  as  we  do,  Bowen,  L.  J.'s, 
view  of  the  law  as  embodying  the  true  principles  applicable  to 
the  circimistances  of  every  case,  we  find  it  difficult  to  avoid  the 
conclusion  that,  whatever  may  have  been  the  cause  of  the 
damage  to  the  vessel,  and  whatever  may  have  been  the 
motive  for  the  discharge  of  the  cargo,  in  all  cases  where,  as  is 
usually  the  case,  the  cargo  is  warehoused  simply  in  order  that 
it  may  be  kept  safely  while  the  vessel  is  being  put  into  a  con- 
dition to  earn  its  freight,  the  warehousing  charges  should, 
like  the  cost  of  re-shipment,  be  a  particular  charge  on  freight. 
Bowen,  L.  J.  (iw),  gave  as  a  reason  for  his  opinion  that  the 
cargo  was  alone  benefited  by  the  warehousing.  It  is  arguable, 
however,  that  when  the  facts  are  as  above  described,  the  sole 
interest  that  is  benefited  is  not  the  cargo,  but  the  freight 
The  practice  of  average  adjusters  is,  in  accordance  with  the 
obiter  dictum  of  Bowen,  L.  J.,  to  charge  all  such  warehousing 
expenses  on  the  cargo  alone.  Mr.  Carver,  on  the  other  hand, 
thinks  (n)  they  should  form  the  subject  of  general  average 
contribution.  There  thus  appear  to  be  at  least  three  possible 
different  views  on  this  point,  and  who  shall  say  which  of 
them  is  correct  P 

age,  8.  53,  p.  224,  is  to  the  same  (A)  13  Q.  B.  D.  at  p.  78. 

effect,  and  such  also  appears  to  have  ^/^  ^t  p.  89. 

been  the  view  of  Lord  Blackburn  in  ..  jg  q  3  jj  ^^      gg 

Svendsen  v.  Wallace,  10  App.  Cas. 

at  p.  416.  W  I^^  Quarterly  Review,  July, 

(t)  6  Q.  B.  D.  286.  1892. 
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[part  m. 


Sect.  961. 

Wages,  &c., 
of  crew. 


4.   Wages  and  Promiom  of  Crew  during  Delay  in  Port. 

961.  In  Atwood  v.  Sellar  the  Court  of  Appeal  clearly 
seems  to  have  considered  that  these  charges  might,  under  the 
circumstances,  have  been  claimed  as  general  average :  "  It 
is  (p)  extremely  doubtful  whether  the  expenses  for  wages  of 
crew  or  provisions  in  a  port  of  refuge  have  ever  been  dis- 
allowed by  our  Courts,  as  constituting  a  claim  for  general 
average,  in  a  case  where  the  ship  heis  put  into  the  port  to 
repair  damage  itself  belonging  to  general  average  '*(/?).  No 
question,  however,  respecting  such  expenses  was  before  the 
Court.  In  practice  they  are  always  debited  in  this  country 
to  ship ;  probably,  however,  rather  as  a  particular  charge  on 
freight  than  on  ship.  This  practice  appears  to  be  in  accord- 
ance with  most  of  the  earlier  authority  on  the  point  ($'). 
Lowndes,  however,  urges  strong  reasons  in  support  of  his 
view  that,  at  least  where  the  repairs  are  themselves  to  be  con- 
tributed for  in  general  average,  the  wages  and  provisions  of 
the  crew  during  the  time  occupied  in  repairing  should  be 
similarly  treated  (r).  In  nearly  all  foreign  coimtries  contri- 
bution is  allowed  in  all  cases,  irrespectively  of  the  nature  of 
the  loss  or  damage  which  is  being  made  good  or  repaired  {s). 


(o)  Per  Thesiger,  L.  J.,  delivering 
the  judgement  of  the  Court,  6  Q.  B.  D. 
at  p.  291. 

{p)  The  only  case  in  which  such 
charges  were  expressly  allowed  seems 
to  be  Da  Costa  r.  Newnham  (1788), 
2  T.  B.  407.  This  case,  however, 
turns  rather  on  peculiar  facts,  and 
has  been  much  shaken  by  subsequent 
decisions.  Cf .  Brett,  M.  R. ,  at  p.  80, 
and  Bowen,  L.  J.,  at  p.  90  of  13 
Q.  B.  D.  In  support,  however,  of 
Thesig^,  L.  J.'s,  view,  cf.  Abbott, 
Shipping,  5th  ed.  p.  350 ;  11th  ed. 
p.  633. 

(q)  Cf .  Power  r.  Whitmore  (1815), 
4  M.  &  S.  141 ;  Edenr.  Pode  (1785), 
Park,  117 ;  Koberteon  v.  Ewer  (1786), 
ibid.^  and  1  T.  B.  127 ;  and  DeVaux 


t'.  Salvador  (1836),  4  A.  &  E.  420. 
In  America,  however,  cf .  Hobson  r. 
Lord  (1876),  92  U.  S.  397,  where 
the  Supreme  Court  appears  to  have 
aUowed  such  expenses  as  general 
average.  See  also  The  Star  of  Hope 
(1869),  9  WaU.  236  ;  Barker  r.  Balti- 
more &  Ohio  Raiboad  Co.  (1871),  22 
Ohio  St.  45.  Wages,  &c.  during 
detention  by  an  embargo  are  not 
general  average :  Robertson  r.  Ewer, 
De  Vaux  r.  Salvador,  nhi  mpra; 
Am.  2nd  ed.  p.  929.  Nor  are  ex- 
penses of  delay  by  quarantine,  or 
while  waiting  for  convoy:  2nd  ed. 
p.  930. 

(r)  Lowndes,  Greneral  Average 
239—243. 

(«)  See  Lowndes'  Appendices. 
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5.  Expenses  of  coming  out  of  Port. 

962.  It  is  submitted  that,  like  the  costs  of  re-shipping    Sect.  062. 

cargo,  these  form  in  all  cases  a  particular  charge  on  freight.  Outward 
_  .  .  expeiiB68> 

In  practice  they  are  now  treated  as  general  average,  in  ac- 
cordance with  the  decision  of  the  Court  of  Appeal  in  Atwood 
V.  Sellar,  in  cases  where  the  original  loss  was  a  general 
average  loss,  and  as  a  particular  charge  on  freight,  in  accord- 
ance with  the  view  of  the  Court  of  Appeal  in  Svendsen  v. 
"Wallace,  where  the  original  loss  was  occasioned  by  fortuitous 
perils  of  the  sea.  It  is  doubtful,  however,  whether,  if  the 
general  reasoning  of  Bowen,  L.  J.  (^),  in  the  latter  case,  is 
to  be  regarded  as  soimd,  such  a  distinction  can  be  supported. 
When  Svendsen  v,  Wallace  was  in  the  House  of  Lords  {u) 
this  point  was  left  undecided. 

963.  Before  leaving  the  subject  of  expenses  at  a  port  of  Substituted 
refuge,  it  may  be  well  to  notice  a  class  of  expenses  which,  ^^P®"^*®"* 
though  not  peculiar  to  ports  of  refuge,  yet  more  often  arises 

to  be  dealt  with  there  than  elsewhere.  These  are  called 
"  substituted  expenses,"  and  are  expenses  which  are  really 
never  incurred  at  all,  but  are  allowed  in  general  average  or 
otherwise  as  if  they  had  been  incurred,  on  the  ground  that 
the  owner  of  ship  or  cca'go  might  have  incurred  them  if  he 
had  pleased  {x).  The  principle  upon  which  they  are  allowed 
is  that  where  I  am  in  a  position  to  take  certain  measures  for 
the  expense  of  which  my  underwriters  would  be  liable,  but 
instead  of  doing  so,  I  prefer  to  adopt  more  expensive  measures 
for  which  my  underwriters  are  not  liable,  I  shall  nevertheless 

(t)  Bowen,  L.  J.  (13  Q.  B.  D.  at  therefore  the  cost  of  going  out  would 

p.  90),  does  suggest,  but  does  not  be  chargeable  in  the  same  way  as 

decide,  that  different  considerations  that  of  going  in — i.  ^.,   as  general 

may  apply  to  this  class  of  charges  in  ayerage.     But  is  not  this  to  confuse 

oases  where  the  ressel  has  put  in  for  post  hoc  with  propter  hoe  ?  and  is  it 

temporary  shelter  merely  and  in  cases  not  truer  to  say  that  in  both  cases 

-where  she  has  put  in  for  repairs.  the  real  object  is  to  earn  freight  ? 

**  In  the  former  case  the  yessel  might  (u)  10  App.  Gas.  404. 

plausibly  be  said  to  come  out  simply  (x)    Lowndes,    Gkneral  Ayerage, 

because  ahe  preyiously  went  in ,  * '  and  225 . 


Digitized  by 


Google 


1084 


OP  GENERAL  AVERAGE.  [PART  HI. 


Salyage)  and 
Bemoes. 


Sect.  968.  be  entitled  to  recover  from  them  the  amount  for  which  they 
would  necessarily  have  been  liable  had  I  chosen  to  take  the 
less  expensive  course.  For  example,  where  cargo  which  had 
been  imloaded  at  a  port  of  refuge,  instead  of  being  reloaded 
and  carried  to  its  destination  in  the  ship,  as  it  might  have 
been,  was  forwarded  by  rail  at  a  greater  expense,  it  was  held 
that  the  imderwriter  on  freight,  though  not  liable  for  the 
entire  railway  freight,  was  liable  for  the  amoimt  which  it 
would  have  cost  to  reload  the  cargo  in  the  ship  (y). 

964.  The  remuneration  by  the  shipowner  of  all  those  ser- 
vices, which  are  made  necessary  by  a  regard  to  the  common 
safety,  gives  a  claim  to  general  contribution,  if  they  are  ren- 
dered imder  circimistances  of  an  extraordinary  nature,  and 
on  occasions  when  both  ship  and  cargo  are  alike  placed  in 
jeopardy. 

If  such  services,  on  the  other  hand,  are  not  extraordinary, 
or  are  required  for  the  safety  of  the  ship  alone  or  of  the  cargo 
alone,  their  remuneration  will  give  no  claim  to  contribution. 

For  instance,  ordinary  towage  in  or  out  of  port  falls  on 
the  shipowner  alone,  as  being  a  usual  incident  of  the  voyage 
which  he  has  contracted  to  perform.  But  the  imminence  of 
danger  may  make  it  necessary  to  hire  a  steamer  to  tow,  when 
under  ordinary  circumstances  this  would  not  be  necessary ; 
and  the  remuneration  of  such  towage,  or  rather  salvage  ser- 
vices, would  be  a  matter  for  contribution.  It  is  unnecessary, 
after  the  attention  we  have  devoted  to  Svendsen  r.  Wallace, 
to  cite  authorities  for  the  existence  of  the  principle.  But  it 
is  necessary  to  consider  certain  cases  as  to  its  application. 
And  the  main  question  for  discussion  in  this  context  appears 
to  be :  In  what  cases  is  money  paid  to  third  parties,  or  are 
expenses  incurred  by  a  shipowner,  in  respect  of  salvage  opera- 
tions, properly  to  be  regarded  as  a  general  average  expen- 
diture? 

"  Salvage  charges,"  properly  so  called,  are  the  charges 
recovei*able  by  a  salvor  under  maritime  law,  and  do  not 

(y)  Lee  r.  Southern  Lis.  Co.  (1870),  L.  B.  5  0.  P.  397. 


Towage. 
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indude  the  expenses  of  -servioes  in  the  nature  of  salvage  ren-  Sect.  064. 
dered  by  the  assured  or  his  agents,  or  any  person  employed 
for  hire  by  them,  for  the  purpose  of  averting  a  peril  (s).  Mr.  Relation  of 
Carver  very  clearly  points  out  that  salvage  proper  cannot  be  general 
general  average  for  the  simple  reason  that  the  shipowner  ^^^'^fif**- 
never  becomes  liable  to  pay  the  salvors  for  saving  the  cargo  {a). 
The  salvors  have  a  lien  on  the  ship  for  its  proportion  of  the 
whole  sum  to  which  they  are  entitled,  and  likewise  a  separate 
lien  on  the  cargo  for  its  proportion.  If  the  shipowner  pays 
the  whole,  in  order  to  release  the  lien  on  the  cargo  and  pro- 
ceed with  the  voyage,  this  is  not  according  to  English  law  a 
case  of  general  average,  inasmuch  as  English  law  takes  no 
account  of  payments  made  merely  for  the  benefit  of  the 
adventure  (6).  lie  recovers  the  cargo's  proportion,  indepen- 
dently of  general  average  principles,  as  money  paid  to  the 
use  of  the  cargo-owner  (c).  Another  strong  argument  against 
regarding  salvage  as  general  average  is  suggested  by  the 
recent  decision  of  the  Supreme  Court  of  the  United  States  in 
Ralli  V,  Troop  (rf),  to  the  effect  that  there  can  be  no  case  for 
general  average  imless  there  has  been  a  voluntary  sacrifice 
determined  upon  by  the  master,  and  by  him  alone.  If  this 
is  good  law  in  this  coimtry,  it  is  difl5cult  to  see  how  in  a  case 
of  salvage  there  has  been  any  volimtary  sacrifice  at  all,  still 
less  one  made  by  the  master.  The  true  view  appears  to  be 
that  salvage  must  always  strictly  be  a  particular  charge  on  the 

(z)  See  Marine  Insurance  Bill,  1899,  atelj  npon  the  difPerent  adventurers, 

B.  66.  whereas  general   average  ezpendi- 

(a)  The  Raisby  (1885),  10  P.  D.  tnres  are  only  contributed  for  by  the 
114^  interests  which  complete  the  voyage, 

,.v  «     «       ,  «r  „       ,.««-»        and  according  to  their  arrived  values. 

(b)  See  Svendsen..  WaUace  (1884),      ^^  ^^^  ^^^^^  ^^^  ^  ^^^^  ^^^ 

13  Q.  B.  D.  at  p.  74.  ^j^^^  ^  contribute  towards  general 

(c)  See  Oarver,  Carriage  by  Sea,  average  expenditure,  like  salvage, 
es.  394,  395.  He  very  aptly  quotes  does  attach  immediately.  See  post. 
Story,  J.,  in  Peters  v.  Warren  (1841),  s.  977,  where  this  point  is  discussed ; 
1  Story,  at  p.  468.  The  editors,  see  also  MoArthur  on  this  point, 
however,  do  not  agree  with  one  of  p.  171,  n.  {e), 

Mr.   Carver's  reasons  for  thinking  (rf)  (1895),  157  U.S.  386;  but  see 

that  salvage  is  not  general  average,      amira,  Mouse's  Case  (1631),  12  Co. 
viz.,    that    salvage    falls    immedi-      Rep.  68. 
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Sect.  064,  interest  against  which  it  is  assessed,  and  be  reooverable  as 
such,  as  a  loss  by  the  peril  insured  against.  Nevertheless, 
the  practice  of  adjusters  is  to  treat  it,  and  of  underwriters  to 
pay  it,  as  general  average,  although,  as  Mr.  Carver  observes  (e), 
the  policy  may  be  free  of  particular  average,  and  although 
salvage  does  not  come  within  the  sue  and  labour  clause  (/). 

Salvage  under  966.  The  expenses,  however,  of  services  in  the  nature  of 
salvage  rendered  either  by  the  assured,  or  by  persons  employed 
by  him  imder  contract,  are  on  a  different  footing.  Such 
expenses  may,  where  properly  incurred,  and  where  incurred 
for  the  preservation  of  ship  and  cargo,  be  charged  as  general 
average  (g).  In  such  a  case,  however,  care  must  be  taken  to 
see  that  an  imfair  burden  is  not  being  put  upon  the  cargo. 
If,  for  example,  a  ship  with  her  cargo  on  board  is  submerged, 
and  the  two  are  in  fact  raised  together  by  one  operation,  the 
cargo  will  not  be  held  liable  to  contribute  more  than  it  would 
have  cost  to  raise  it  by  itself  (A).  Nor  is  the  cargo-owner 
necessarily  bound  to  contribute  to  the  whole  amount  which 
the  shipowner  may  have  agreed  to  pay  the  salvors,  if,  for 
instance,  such  amount  exceeds  the  sum  which  would  have 
been  awarded  in  a  salvage  action  (t). 

^^M»«wtt»  &c.  ATcin  to  salvage  services  of  this  nature,  and  likewise 
recoverable  in  general  average,  is  money  paid  by  way  of 
ransom  to  an  enemy,  which,  though  formerly  prohibited  in 
this  country  by  express  law  (A:),  is  now  legal  unless  affected  by 
Order  in  Council  under  the  Naval  Prize  Act,  1864.     So,  too, 

{e)  Carriage  by  Sea,  8.  394,  n.  (p).  (1888),  13  P.  D.  31,  distinguishiiig 

(/)  Aitoliison  v,  Lohre  (1879),  4  The  Raisby  (1886),  10  P.  D.  114. 

App.  Cas.  755.    The  Marine  Insor-  (h)  See  Kemp  v.  Hallidaj  (1865), 

ance  Bill  oonfirms  thU  view  by  pro-  34  L.  J.  (N.  S.)  Q.  B.  at  p.  243,  with 

Tiding  in  sect.  66  that  salvage  may  whioh  compare  the  case  of  The  Van- 

be  recovered  as  a  particular  average  couver  Mar.  Ins.  Co.  v,  China,  &c. 

loss.  SS.  Co.  (1886),  1 1  App.  Cas.  673  ;  and 

(^)  The   shipowner   is   primarily  Anderson  v.  Ocean  SS.  Co.  (1883),  18 

liable  to  the  salvors  for  the  whole  Q.  B.  D.  661 ;  10  App.  Cas.  107. 

of  their  charges— both  in  respect  of  (i)  Anderson  v.  Ocean   SS.   Co., 

ship  and  of  cargpo — where  the  ser-  ubi  tupra, 

vices   have   been   rendered   for  an  {k)  22  Qeo,  3,  c.  26,  repealed  by 

agreed  sum.     The  Prinz  Heinrich  the  Naval  Prize  Act,  1864. 
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money  paid  to  rescue  ship  and  cargo  from  pirates  and  other    Sect.  965. 
plunderers,  or  by  way  of  carrying  out  a  compromise  between 
neutrals  and  belligerents  (/). 

966.  DiflBcult  questions  have  arisen  as  to  how  the  expenses  Complex 
of  what  Lowndes  calls  complex  salvage  operations  should  be  operationB. 
borne  and  apportioned.     Operations  of  this  nature  are  most 
common  in  cases  of  stranding.     Thus,  where  a  vessel  strands 

on  a  beach  with  cargo  on  board,  and  a  series  of  separate 
operations  is  necessary,  it  often  happens  that  the  cargo  or  part 
of  it  is  put  into  a  position  of  safety  in  the  first  instance,  the 
ship  with  perhaps  the  rest  of  the  cargo  remaining  in  danger 
from  which  they  are  only  saved  by  the  continuance  of  the 
operations.  The  questions  for  consideration  then  are,  firstly.  General 
are  the  expenses  of  the  earlier  operations  general  average,  or  particular 
a  particular  charge  on  the  cargo  saved  ?  and  secondly,  are  the  ®'^*'fi^- 
subsequent  operations,  which  save  the  ship  and  the  rest  of  tlie 
cargo,  general  average,  to  the  expense  of  which  the  cargo 
originally  saved  contributes,  or  is  such  expense  to  be  borne 
merely  by  the  interests  to  which  the  operations  directly  relate? 
This  appears  to  be  another  of  those  cases,  which  are  so  com- 
mon in  questions  of  marine  insurance,  where  there  is  little 
difficulty  in  the  enunciation  of  the  principle  to  be  applied, 
but  great  difficulty  as  to  its  actual  application  to  particular 
circumstances.  The  principle  is  simply  that  laid  down  gene- 
rally in  Svendsen  v.  Wallace,  and  more  particularly  in  the 
cases  to  which  we  are  about  to  refer,  that  expenses  incurred 
for  the  general  safety  are  to  be  contributed  for,  but  expenses 
incurred  on  behalf  of  a  particular  interest  are  to  be  borne  as 
particular  average  or  charges  upon  such  interest. 

967.  In  Job  v.  Langton  (w),  the  "  Snowdon  "  by  perils  of  Joint  opera- 
the  sea  ran  ashore  in  Malahide  Bay,  on  the  coast  of  Ireland,  both  ship  and 
and  in  order  to  get  her  off  it  became  necessary  to  discharge  ^^^^^  ^ 
the  whole  of  the  cargo  and  ballast.     Afterwards,  by  a  separate 
operation,  the  vessel  was  got  off  at  great  expense  and  was 

(1)  Stevens,  Average,  26 ;  2  PhU-  (m)  (1866),  26  L.  J.  Q.  B.  97  ;  6     . 

Ups,  s.  1337.  E.  &  B.  779. 

VOL.  11.  4  A 
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Moran  i^. 
Jones. 


Sect.  967.  towed  to  Liverpool  for  repairs.  It  was  argued  on  behalf  of 
the  shipowner  that  the  whole  of  these  expenses  must  be  con- 
tributed to,  on  the  ground  that  they  were  all  incurred  in 
pursuance  of  one  operation  undertaken  for  the  purpose  of 
saving  the  whole.  This  argument,  however,  was  rejected  by 
the  Court  of  Queen's  Bench,  and  the  claim  for  all  expenses 
incurred  after  the  cargo  was  saved  was  disallowed.  The 
Court,  however,  appears  to  have  considered  that  the  expenses 
of  the  discharge  of  the  cargo  were  general  average,  and  not 
a  particular  charge  on  the  cargo  (n). 

In  Moran  v,  Jones  (o)  the  "  Tribune  "  ran  aground  in  a 
gale  on  the  East  Hoyle  Bank,  near  Liverpool,  with  800  tons 
of  ballast  on  board  and  some  goods  outwards  for  Callao.  As 
soon  as  the  weather  moderated  steps  were  taken  to  get  her 
off :  the  ship's  materials  and  goods  were  sent  to  Liverpool  in 
lighters;  the  ship  was  then  scuttled,  300  tons  of  ballast 
thrown  overboard,  and  at  last  she  floated.  She  was  then 
taken  to  Liverpool  and  repaired,  the  goods  were  reshipped, 
and  the  voyage  to  Callao  was  completed.  The  Court  held 
that  the  landing  of  the  goods  was  not  a  separate  transaction, 
as  in  Job  v.  Langton,  but  part  of  the  continuous  operation  of 
getting  the  ship  oflE  in  order  to  enable  her  to  complete  her 
voyage  to  Callao  with  the  goods ;  and  that  the  whole  expenses 
of  getting  her  off,  including  those  incurred  after  the  goods 
were  landed,  must  be  contributed  for  in  general  average  {p). 

968.  In  Walthew  v,  Mavrojani  (q)  it  was  held  that  where 
a  ship  with  her  cargo  on  board  had  been  driven  ashore  at 
Calcutta  by  a  cyclone,  and  after  her  cargo  and  rigging  had 
been  unshipped,  the  vessel  herself  was  dug  out  at  an  expense 
of  2,300/.,  this  expense  should  not  be  allowed  as  general 
average,the  cargo  being  already  in  safety  before  it  was  incurred. 


Walthew  r. 
Mayrojani. 


(«)  6  E.  &  B.  at  p.  790. 

(o)  (1857),  26  L.  J.  Q.  B.  187 ;  7 
E.  &  B.  523. 

(p)  This  decision,  however,  oan- 
not  now  be  supported  on  these 
grounds.    See  Svendsen  v.  Wallace 


(1884),  13  Q.  B.  D.  at  p.  80.  The 
expenses  would  now  be  considered 
as  particular  charges  falling  on  the 
shipowner. 

(q)    (1870),    L.  R.   6  Exch.   116 
(Ex.  Ch.). 
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And  in  Eoyal  Mail  Steam  Packet  Co.  v.  English  Bank  of    Sect.  068. 

Eio  (r)  a  steamer  carrying,  amongst  other  cargo,  a  quantity 

of  specie  ran  aground  on  a  coral  reef  and  lay  in  a  dangerous 

position.     The  specie  was  taken  ashore  in  the  ship's  lifeboat, 

and  soon  afterwards  the  master,  omder  stress  of  weather, 

jettisoned  part  of  the  remaining  cargo.     The  vessel  was  got 

off,  and  completed  her  voyage  with  such  cargo  as  was  still  left 

on  board.     The  specie  was  forwarded  to  its  destination  by 

another  vessel,  but  it  was  agreed  that  for  the  purposes  of  the 

case  it  should  be  treated  as  having  arrived  in  the  original 

steamer.     Under  these  circumstances,  the  shipowners  claimed 

that  the  expenses  of  the  jettison,  and  all  other  extraordinary 

expenses  incurred  in  getting  the  vessel  off  and  in  landing  and 

protecting  the  specie,  were  general  average  for  which  they 

were  entitled  to   a   contribution  from  the  defendants,  the 

owners  of  the  specie.     The  defendants  contended  that  all 

these  expenses  were  particular  charges,  either  on  the  specie  or 

on  the  vessel,  and  that  there  was  no  case  for  contribution  at 

all.     The  judgment  of  the  Court  (Wills  and  Grantham,  JJ.) 

upheld  the  defendants'  contention,  on  the  groimd  that  the 

removal  of  the  specie  was  effected  not  in  order  to  secure  the 

common   safety  of  the  ship  and  cargo,  but  simply  for  the 

purpose  of  saying  the  specie  itself.     "  I  think,  therefore,"  said 

Wills,  J.,  "  that  when  the  general  average  loss  was  incurred 

...  it  had  ceased  to  be  at  risk,  and  that  upon  no  reasonable 

view  of  the  facts  can  its  removal  be  considered  as  a  part  of 

the  means  taken  for  saving  any  common  adventure.     I  am 

consequently  of  opinion  that  it  is  not  liable  to  contribute  to 

the  jettison,  or  to  any  of  the  expenses  of  getting  the  ship  off 

the  ground  incurred  after  it  was  landed  "  («). 

969.  The  difficidfy  of  laying  down  any  rigid  rule  for  the  DifiBculty 
solution  of  aU  questions  of  this  nature  is  clearly  apprehended  ^^  rather  ^ 
by  the  learned  judge :    "  Cases,  no  doubt,   may  occur  in  *^^*^  ^*  ^^' 
which  it  may  be  difficidt  to  say  whether  the  purpose  for 

(r)  (1S87),  19  Q.  B.  D.  862.  (t)  19  Q.  B.  D.  at  p.  376. 

4a2 
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Sect.  969.  which  goods  are  removed  is  that  of  lightening  the  ship  or  of 
saving  the  goods,  and  there  will  no  doubt  from  time  to  time 
be  instances  in  which  it  is  impossible  to  separate  the  one 
purpose  from  the  other.  The  mere  fjict  that  the  cargo  is 
unladen,  although  it  is  done  in  part  for  the  purpose  of  saving 
the  goods,  yet  if  it  is  also  done  for  the  purpose  of  lightening 
the  vessel  and  as  a  means  of  causing  her  to  float,  and  of 
saving  her  from  the  conmion  peril,  will  not  necessarily  divest 
the  transaction  of  its  character  as  an  act  performed  for  the 
joint  benefit  of  ship  and  cargo  {t).  ,  .  .  The  question  will  be 
one  of  circimistance  and  degree,  and  each  case  must  depend 
upon  its  own  facts  "  (w). 

And  to  the  same  eflEect  are  the  observations  of  Blackburn, 
J.,  in  Kemp  v,  Halliday :  "  I  do  not  mean  to  say  that  in 
every  case  where  a  ship  with  a  cargo  is  submerged  and  the 
two  are  in  fact  raised  together  by  one  operation,  the  expendi- 
ture incurred  must  necessarily  be  for  the  common  preservation 
of  both.  I  think  it  is  in  every  case  a  question  of  fact  whether 
it  was  so ''(or). 

Mr.  Carver  (y)  and  Lowndes  (s),  while  accepting  the  principle 
as  above  laid  down,  and  agreeing  that  every  case  must  be 
considered  according  to  its  own  circumstances,  suggest  various 
tests  in  order  to  facilitate  the  determination  of  the  question 
whether  a  particular  operation  was  imdertaken  for  the  sake  of 
a  particular  interest,  or  whether  such  particidar  operation 
should  more  properly  be  regarded  as  a  part  of  a  continuous 
operation  for  the  safety  of  all.  The  tests  suggested  (for  par- 
ticulars of  which  the  reader  is  referred  to  their  valuable 
treatises)  are  undoubtedly  valuable  as  indicating  considera- 

{t)  This  Ib  a  quotation  from  McAn-  Co.  (1881),  7  F.  236;  and  ReUanoe 

drews  v.  Thatcher    (1866),  in   the  Marine  Ins.  Ck).  t\  N.  Y.  &  C.  Mail 

Supreme  Court  of  the  United  States,  S.S.  Co.  (1896),  77  F.  317.    The  rule 

3  Wall,  at  p.  370.  in  the  United  States  as  to  whether 

(m)  Per  WiUs,  J.,  19  Q.  B.  D.  at  contribution    ceases   with    common 

p.  374.  danger  is  apparently  laxer  than  in 

(x)  34  L.  J.  K.  S.  Q.  B.  at  p.  243.  England  {ibid.). 
And  cf .  also  the  American  cases  of  (j^)  Carriage  bj  Sea,  s.  398. 

Coast  Wrecking  Co.  r.  Fhoonix  Ins.  {z)  General  Average,  ss.  40—42. 
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tions  which  may  be  usefully  taken  into  account  in  any  case    Sect.  969. 

that  may  arise,  but  it  does  not  appear  possible  to  regard  them 

in  any  higher  light.     The  circumstances  of  each  case  must 

vary,  and  no  one  test  can  suflSoe  for  the  solution  of  all.     On 

one  point  Mr.  Carver,  with  whom  Lowndes  agrees,  is  emphatic: 

"  The  two  operations  of  taking  out  the  cargo  and  getting  the 

ship  ofiP,  may  be  regarded  as  separate  transactions  for  the 

benefit  of  the  parts,  or  as  constituting  one  whole  transaction 

for  the  benefit  of  the  whole.     The  first  operation  is  only  a 

general  average  act  when  both  have  that  character,  and  the 

same  is  true  of  the  second.     One  or  other  view  shoidd  be 

adopted  throughout ;  the  ship  should  not  contribute  to  tiie 

cargo  unless  the  cargo  also  contributes  to  the  ship,  and  vice 

versd  "  {a). 

970.  Having  thus   enumerated   the   losses   for  which  a  Whatoon- 
general  average  contribution  is  to  be  made,  let  us  inquire  general 
upon  what  property  such  contribution  is  to  be  levied.  average. 

All  which  is  ultimately  saved  out  of  the  whole  adventure  Everything 

{i.e.,  ship,  freight,  and  cargo)  contributes  to  make  good  the  which  has 

general  average  loss,  provided  it  have  been  actually  at  risk  ^^^ t^^ 

at  the  time  such  loss  was  incurred.     Hence  ffoods  landed,  or  ^^  ?\®  ^™» 

^^ ,       ,  and  18  ulti- 

sold  for  the  necessities  of  the  ship,  before  a  jettison,  do  not  mately  saved. 

contribute  (b) ;  "  because  they  were  not  exposed  at  the  time 

of  the  jettison  to  a  community  of  risk,  and  were  not  saved 

thereby"  ((?).     So  neither,  for  the  same  reason,  "do  goods 

taken  on  board  after  the  jettison"  (d). 

That  which  has  been  sacrificed  contributes    in  general  That  which 
average  equally  with  that  which  is  saved  (e).  sacriBoed 

By  the  civil  law  only  the  goods  actually  saved  were  to  con-  ^^Sy^^h 
tribute  (/) ;  but  by  the  Consolato  del  Mare,  which  has  been  v^*^^^°^ 
followed  in  this  respect  by  the  uniform  practice  of  later  times,  saved. 

{a)    Carver,    s.    400.       See    also  (d)  Benecke,  Pr.  of  Indem.  306. 

McArthur,  173—177.  (e)  Cf.  Royal  Mail  Co.  v.  English 

(b)    1    Emerigon,  c.  xii.    s.    42,  Bank  of  Bio  (1887),  19  Q.  B.  D.  at 

p.  629.  at  pp.  371,  372. 

{e)    3  Fardeesos,  Droit  Com.  p.  (/)  Id  tribntmn  servatee  res  de- 

233.  bent.    Dig.  lib.  xiv.  tit.  2,  f.  2, 
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the  contribution  is  to  be  made  equally  upon  the  property 
saved  and  the  property  sacrificed  (g) ;  "  and  this,"  observes 
Boulay-Paty,  "  is  very  equitable,  for  if  the  goods  jettisoned 
did  not  contribute,  the  owner  thereof,  receiving  their  total 
value,  would  suffer  no  loss  by  the  sacrifice,  while  the  other 
owners  woidd''(A).  The  same  reasoning  applies  also  to 
goods  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo  («),  and  also  to  the  freight,  which  would  have  been 
payable  in  respect  of  such  goods ;  for  as  this  freight  is  con- 
tributed for,  the  shipowner  would  suffer  no  loss  by  the 
sacrifice  of  freight  in  the  goods  jettisoned  or  sold,  unless  he 
also  contributed  in  respect  thereof  (/ ). 

971.  Where  there  have  been  two  jettisons  on  two  distinct 
occasions,  the  goods  first  jettisoned  are  for  the  purposes  of 
contribution  deemed  to  have  continued  on  board,  and  to  have 
been  subject  to  the  fortunes  of  the  voyage.  They  contribute, 
therefore,  not  only  to  the  loss  arising  from  their  own  jettison, 
but  also  to  that  occasioned  by  the  subsequent  jettison, 
although  they  were  then  no  longer  on  board,  provided  always 
that  their  destination  was  not  reached  when  such  subsequent 
jettison  was  necessitated.  And  the  rule  is  the  same  when  the 
second  sacrifice  is  not  a  jettison,  but  a  general  average  loss  of 
some  other  nature;  for  instance,  port  of  refuge  expenses,  to 
which  such  goods  woidd  have  been  liable  to  contribute  had 
they  not  been  jettisoned.  And  similarly,  where  after  a 
jettison  the  goods  remaining  on  board  are  accidentally 
damaged,  and  it  can  be  shown  that  the  jettisoned  goods  would 
inevitably  have  similarly  suffered  had  they  remained  on  board 
until  arrival  at  their  destination,  the  latter  are  deemed  to  have 
been  likewise  damaged  in  fact,  and  are  to  be  contributed  for 
at  such  damaged  value  (A). 


(jSf)  Oonsolato  del  Mare,  o.  94  of 
the  Italian  translation,  o.  61  of 
Fardessns,  Lois  Maritimes,  vol.  ii. 
pp.  101,  102. 

(A)  Bonlay  -  Faty,  Comment,  on 
Emerigon,  toI.  i.  p.  632. 


(»)  Cleirao,  88,  No.  4 ;  2  Emerigon, 
Gontrats  k  la  Groese,  c.  It.  s.  9, 
p.  476. 

{j)  Sterens,  Arerage,  61. 

(k)  Lowndes,   293,  294.      AHteTf 
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972.  According  to  Lowndes  (/),  the  whole  of  the  property    Sect.  972. 
on  board  ought  to  contribute  to  general  average.    The  lives  I>o  paasen- 
preserved,  however,  are  not  within  this  rule,  nor  are  the  Jewels,  &o., 
wages  of  the  crew  (m).     The  only  exemption  which  he  recog-  o<>^*"^»**® '^ 
nises  is  the  luggage  and  personal  efEects  of  the  passengers  and 
crew,  and  other  small  items  which  are  only  excluded  owing 
to  their  comparative  insignificance  of  value.    Unconsumed 
provisions  are  brought  into  contribution,  being  included  in 
the  value  of  the  ship. 

Though  there  is  much  to  be  said  in  favour  of  the  principle 
which  regards  everything  saved  as  liable  to  contribute,  it  is 
doubtfid  whether  this  is  in  accordance  with  law.  In  Brown 
t?.  Stapyleton  (»)  it  was  held  that  provisions  belonging  to  the 
charterer  at  the  end  of  a  voyage  did  not  contribute.  "  It  is 
not,"  said  Best,  C.  J.,  "  every  object  of  value  which  has  been 
held  liable  to  a  contribution  for  average,  but  only  such  stores 
as  are  termed  merces,  Merces  has  never  been  held  to  extend 
to  provisions,  but  includes  only  the  cargo  put  on  board  for 
the  purposes  of  commerce,  and  the  prtictice  shows  that  this 
has  been  the  understanding  of  all  times.  Magens,  MoUoy, 
Beawes,  Stevens,  and  other  writers  all  expound  the  word 
merces  in  this  way ;  all  in  terms  exclude  provisions.  They 
concur  in  saying  that  things  of  light  weight,  but  of  con- 
siderable value,  must  contribute  if  they  belong  to  the  cargo, 
but  not  if  they  belong  to  the  passengers."  The  rest  of  the 
Court  concurred  in  disallowing  the  claim  for  contribution.  It 
is  doubtful,  however,  whether  Park,  J.,  intended  to  concur 

however,  Amonld  (2nd  ed.  pp.  934,  gers*  luggage  stored  in  the  luggage 

935) ,  citing  Emerigon  and  Benecke.  compartment  of  a  steamship  was  both 

It)  S   76  nn  324  325  liable  to  contribute,  and  was  entitled 

to  receiye  contribution,  in  general 

(m)  As  to  passengers'  luggage,  and  average.     SecttSy  however,  as  regards 

for  a  discussion  in  America  of  the  baggag^e  not  so  stored  but  in  daily 

whole  subject,  see  Heje  v.  North  use.    On  the  question  as  to  the  right 

German  Llojd  (1887),  33  F.  60 ;  36  to  receive  oontributions,  this  judg- 

F.  705.    The  Judge  of  the  District  ment  was  affirmed  in  the  Federal 

Court  of  New  York,  in  the  course  of  Court  of  Appeal,  and  it  was  gene- 

a  learned  and  exhaustive  judgment,  rallj  approved, 
came  to  the  conclusion  that  passen-  (n)  4  Bing.  119. 
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Sect.  972.  in  the  general  proposition  laid  down  by  the  Chief  Justice. 
"  All  merchandise/'  he  says,  "  put  on  board  for  the  purpose 
of  traffic  is  liable  to  be  brought  into  contribution,  and  in 
merchandise  is  included  all  property  of  great  value  unless 
attached  to  the  persons  of  the  passengers,  but  property  so 
attached  does  not  contribute."  The  text-writers  seem  to  be 
agreed  that  gold,  silver,  jewels,  precious  stones,  and  other 
small  articles  of  value  are  liable  to  contribute,  unless  ordi- 
narily carried  about  the  person  or  forming  part  of  the  wearing 
apparel  (o). 

It  is  doubtful  whether  the  dicta  in  the  case  of  Brown 
V,  Stapyleton  would  be  followed  in  the  present  day.  There 
is  more  reason  in  the  opinion  expressed  by  Lowndes,  sup- 
ported as  he  is  by  modem  practice. 

Bank  notes.  973.  Bank  notes,  it  appears,  should  not  contribute,  being, 
as  Phillips  (p)  maintained,  not  so  much  property  as  evidence 
of  property.  Amoidd  (q) ,  however,  was  of  a  contrary  opinion. 
Deck  goods  contribute,  whether  or  not  they  would,  if  jetti- 
soned, be  entitled  to  a  contribution. 
Goods  belong-  Goods  belonging  to  government  by  the  old  laws  did  not 
mLtTOntri^"  contribute  (r).  Valin,  however,  thought  they  ought  to  do 
so  («) ;  and  Emerigon  seems  to  have  been  of  the  same 
opinion  (t).  And  it  was  held  by  Story,  J.,  in  the  United 
States,  after  a  most  masterly  examination  of  the  principles  of 
the  supposed  exemption,  that  there  was  no  ground  for  it, 
either  in  law  or  practice,  and  that  goods  belonging  to  govem- 

(o)  2  Phillips,  s.  1394  ;    1  Magens,  persons  of  passengers  do  not,  oon- 

63,  8.  55  ;  1  Park,  293.    The  case  of  tribute.    Thej  do  not  seem  to  have 

Peters  v,  MiUigan  (1787),   1  Park,  considered  the  intermediate  case  of 

296,  has  been  cited  as  an  authority  jewellery  belongfing  to  passengers, 

for  this  proposition.     It  is  not,  how-  but  neither  carried  for  traffic,  nor 

ever,   clear  that   this   case  decides  attached  to  the  person. 

anyttiing  more  than  that  in  cases  (p)  2  Phillips,  s.  1397. 

where  such  articles  do  admittedly  /^\  «  j    j        aoa 

..,..,  .^  •!_  ^  ii.  w)  2na  ed.  p.  938. 

contribute,  they  contribute  according 

to  their  full  yalue.    Abbott  (6th  ed.  <'')  ^®^^»  ^^*^  ^^  Emerigon,  ubi 

p.  355)  and  MarshaU  (4th  ed.  p.  432)  '*'^^-*  Jugemens  d'Oleron,  art.  8. 

say  simply  that  jewels  if  part  of  the  («)  Tit.  des  Avaries,  art.  1 1,  No.  2. 

cargo  do,  and  if  belonging  to  the  (<)  Emerigon,  0.  xii.  s.  42,  p.  642. 


bute. 
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ment  are  as  liable  to  contribute  as  any  other  part  of  the  cargo    Sect.  978. 
saved  by  the  sacrifice  (w).     The  practice  among  adjusters  is  to 
make  them  contribute. 

974.  Having  thus  seen  in  respect  of  what  losses  a  contribu-  Principles  of 
tion  in  general  average  can  be  claimed,  and  upon  what  ageadjust- 
property  it  is  to  be  assessed,  it  remains  to  be  considered  how  ^"^  ^pp^. 
the  amoimt  to  be  paid  in  contribution  is  first  estimated,  and  ^^^j^*^  ^ 

,  .        .  1  .  ,         .       different 

then  apportioned  on  the  respective  mterests  subject  thereto,  kinds  of  gene- 
The  process  by  which  this  is  ascertained  is  called  the  adjust-  losses^ 
ment  of  general  average. 

The  leading  principle  of  general  average  contribution,  to 
whatever  kind  of  loss  it  may  be  applied,  is  this  :  That  all  the 
parties  interested  in  the  adventure,  whose  property  it  was 
intended  to  preserve  by  the  general  average  act,  should  be 
sufferers  by  the  loss  in  exact  proportion  to  the  extent  of  their 
respective  interests,  but  no  farther ;  and  this  object  can  only 
be  attained  when  the  party  whose  property  has  been  sacri- 
ficed, whose  money  has  been  disbursed,  or  whose  credit  has 
been  pledged,  is  placed  by  the  adjustment  exactly  in  the 
position  he  would  have  stood  in  had  the  sacrifice  been  made, 
the  expense  incurred,  or  the  credit  pledged,  not  by  himself, 
but  by  some  other  of  his  co-adventurers. 

Clear,  however,  as  is  this  principle,  difficulties  have  arisen  Suggested 
as  regards  its  application  which  have  led  to  a  difference  of  fdjust^g  ™ 

opinion  amongst  those  who  have  studied  the  subiect.     The  saorifioes  and 
.       ,  expenditures, 

question  is  whether,  after  a  general  average  loss,  the  adjust- 
ment ought  to  be  regulated  by  the  state  of  facts  existing  at 
the  time  when  the  loss  takes  place,  or  by  the  state  of  facts 
existing  at  the  termination  of  the  adventure  ;  or  thirdly,  by 
the  state  of  facts  existing  at  the  one  time  or  at  the  other  time, 
according  as  the  loss  consists  of  a  general  average  expenditure 
or  a  general  average  sacrifice. 

976.  Generally  speaking,  the  practice  of  adjusters  hitherto  Practice  of 
has  been  to  regard  solely  the  state  of  facts  existing  when  the  ^l^^^ 

(«)  The  United  States  v.  Wilder,  In  re  Schooner  Jasper  (1838),  3  Sumner, 
308,  oited  2  Phillips,  Ins.  s.  1346. 
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Sect.  075.  adyenture  is  determined  (a?).  The  result  of  this  practice  is 
that  where,  after  a  general  average  sacrifice  or  expenditure, 
a  part  of  the  property  remaining  at  risk  has  been  lost  or 
damaged  by  a  peril  of  the  sea  or  otherwise,  the  owner  of  such 
part  has  in  respect  thereof  either  escaped  contribution  alto- 
gether, or  has  only  been  deemed  liable  to  contribute  on  its 
reduced  damaged  yalue.  But  this  practice  has  not  been  imi- 
formly  adopted.  Some  adjusters,  while  agreeing  that  the 
state  of  facts  existing  at  the  termination  of  the  adventure  is 
to  be  regarded  where  the  loss  consists  of  a  sacrifice  of  an 
actual  part  of  ship  or  cargo,  hold  that  where  the  loss  consists 
of  an  expenditure  incurred,  the  time  to  be  regarded  is  the 
time  when  the  outlay  was  made. 

As  regards  actual  sacrifices  of  a  part  of  ship  or  cargo,  it 
will  be  observed  that  the  adjusters  are  in  agreement  with  one 
another ;  and  in  their  agreement  with  one  another  they  are 
also  in  agreement  with  the  law,  the  object  of  which  is  to 
secure  that  the  owner  of  the  property  sacrificed  shall  be  neither 
in  a  better  nor  in  a  worse  position  than  he  would  have  been 
in  if  the  sacrifice  had  fallen  upon  someone  else.  In  order  to 
secure  this  double  object,  the  property  sacrificed  is  correctly 
regarded  as  though  it  had  never  been  lost,  but  actually  con- 
stituted a  portion  of  the  whole  mass  of]  property  upon  which 
the  contribution  is  assessed  at  the  time  the  adjustment  is 
made ;  its  supposed  value  is  estimated,  and  in  proportion  to 
the  amount  at  which  it  is  estimated  it  takes  its  full  share  with 
the  remaining  interests,  for  whose  benefit  it  was  sacrificed,  in 
contributing  to  the  loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
the  value  of  which,  if  saved,  would  have  been  100/.,  to  have 
been  sacrificed  for  property  the  value  of  which,  as  saved,  is 
•  900/.  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  viz.,  1,000/. ;  the  amount  to  be  made  good 


(x)  An  exoeption,  however,  to  this 
practice  is  allowed  in  oases  of  ex- 


penditure, where  both  ship  and  cargo 
are  totaUj  lost.    Lowndes,  266. 
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being  100/.,  or  tlie  tenth  part  of  1,000/. ;  the  property  saved    Sect.  975. 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost, 
or  100/. 

It  is  clear  that  this  is  the  only  equitable  way  in  which 
this  kind  of  loss  can  be  adjusted,  for  if  the  property  sacrificed 
did  not  contribute  like  the  rest,  the  owner  of  such  property, 
receiving  its  total  value,  would  be  better  off  than  the  rest  of 
the  co-adventurers,  and  would  not  be  in  the  same  condition 
in  which  he  would  have  been  if  their  property  had  been 
sacrificed  instead  of  his. 

Conversely,  it  is  also  clear,  that  where  after  the  sacrifice  No  oontribu- 
the  whole  of  the  rest  of  the  adventure  utterly  perishes,  no  Bacrifioes 
contribution  can  be  due,  for  in  such  case,  even  if  the  property  ^^^^^  jg 
had  not  been  sacrificed,  there  is  no  reason  to  suppose  that  it  saved, 
woidd  not  have  perished  like  the  rest:  its  owner  is  in  no 
worse    position    than    he   would    have    been    had    it   been 
made  by  some  one  else  on  board,  and  not  by  himself.     The 
condition  of  all  the  co-adventurers  is  precisely  equal :  all  is 
lost;  there  is  nothing  to  contribute  from,  and  nothing  to 
contribute  for  {y).     Hence  the  rule  with  regard  to  sacrifices 
for  the  general  benefit  is,  that  they  are  not  contributed  for 
where  nothing  is  saved. 

976.  As  regards  sacrifices,  then,  the  law  is  clear.  But  in  Adjiutmeiit 
the  case  of  expenditures  attention  must  be  paid  to  some  tores?^"^^^" 
different  considerations.  A  general  average  expenditure 
consists  in  the  actual  payment  of  money  {z)  by  the  ship- 
owner on  account  of  all  interests.  It  seems  obvious  that 
this  should  giVe  him  a  personal. and  absolute  claim  against 
all  the  parties  interested  in  the  adventure,  in  respect  of  the 
money  thus  laid  out  on  their  behalf,  and  that  from  the 
moment  the  advance  has  been  made.     It  is  equally  obvious, 

iy)  Emefrigon,  o.  xii.  b.  41 ;  Phil-  enonoiated. 

lips,  B.  1317  ;  fletoher  v,  Alexander  (z)  Either  in  immediate  cash,  or  as 

(1868),  L.  B.  3  C.  P.  376,  is  a  direct  the  result  of  the  incurring  of  a  debt 

authority  for  the  principles  aboTe  to  be  defrajed  subsequently. 
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Sect.  976.  on  the  true  principles  of  adjustment,  that  they  are  bound  in 
equity  to  Kquidate  this  claim  in  full,  whether  any  part  of  the 
property,  for  whose  benefit  the  outlay  was  made,  be  ultimately 
sayed  or  not.  Were  this  not  so,  the  object  to  be  had  in 
view  in  every  adjustment  of  general  average  would  not 
under  all  circumstances  be  attained,  for  in  those  cases  where 
the  ship  and  goods,  after  being  relieved  by  the  expenditure, 
wholly  perish  before  arriving  at  the  port  of  destination,  the 
party  making  the  advance  would,  if  no  contribution  were  to 
be  made,  be  worse  off  than  the  other  parties  on  whose  behalf 
it  was  incurred,  as  he  would  not  only  have  lost,  like  the  rest, 
his  own  property,  but  moreover  would  remain  burdened  with 
a  debt  contracted  on  their  account,  or  be  the  loser  of  a  sum 
of  money  laid  out  for  their  safety. 

Hence,  the  long-established  rule  used  to  be  that  disburse- 
ments for  the  general  benefit  must  be  fully  reimbursed  in 
general  average,  whether  the  ship  and  cargo  be  eventually 
saved  or  not(fl). 

Oritidsmof         977.  Notwithstanding  these  considerations,  however,  the 
practice.  general  practice  of  adjusters  is,  as  we  have  already  observed, 

not  to  give  practical  effect  to  this  distinction,  but  to  allow 
contribution,  and  to  assess  the  contributory  values,  in  all 
cases  with  respect  to  the  state  of  facts  as  existing  at  the  port 
where  the  adventure  is  terminated,  whether  the  daim  for 
contribution  arise  out  of  sacrifices  or  expenditures.  In 
neither  case,  therefore,  does  any  property  contribute  which 
does  not  ultimately  arrive,  and  such  property,  moreover, 
only  contributes  on  its  arrived  value.     This  practice  has  the 


(a)  Benecke,  Pr.  of  Indem.  251 ;  P.  108,  where  Bamee,  J.,  on  similar 

Stevens,  Average,  20,  5th  ed.    So,  reasoning  to  that  contained  in  the 

2  Phillips,  s.  1374  :  ^*  In  case  of  ex-  text,  held  that  the  doctrine  of  Dioken- 

penditores  which  are  absolutely  re-  son  v,  Jardine  ( (1868),  L.  R.  3  G.  P. 

imbnrsable,  the  value  at  the  time  of  639)  applied  onlj  to  cases  of  sacrifice, 

incurring  them  ought  to  contribute ;  and  not  to  expenditures  ;    and  the 

this  being  the  proportion  in  which  judgment  of  Barnes,  J.,  was  ap- 

the  several  parties  are  interested.''  proved    hj   the    Court   of   Appeal 

And  see  The  Mary  Thomas,  [1894]  {ibid,). 
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support  of  Mr.  Carver  (J)  and  of  Mr.  MoArihur  {c) ;  but  it  is  Sect.  077. 
nevertheless  submitted  that  there  is  substance  in  the  distinc- 
tion, and  that  the  older  rule  was  more  in  accordance  with 
legal  principle.  The  former  puts,  as  an  extreme  case,  that 
of  a  ship  which  has  arrived  at  her  port  of  destination,  but 
with  her  cargo  made  worthless  by  perils  met  with  after  a 
general  average  expenditure  at  a  port  of  refuge,  and  maintains 
that  in  such  a  case  the  ship  alone  has  reaped  the  benefit  of 
the  extraordinary  expenditure,  and  that  the  shipowner  alone 
should  therefore  bear  it.  Whether  or  not,  in  answer  to 
this  argument,  it  is  fair  to  contend  that  under  such  cir- 
cumstances the  cargo  has  actually  reaped  a  benefit — 
consisting,  that  is,  in  the  deliverance  from  a  peril  and 
the  acquisition  of  a  further  chance  of  ultimate  safety — 
may  be  doubted.  The  cargo-owner  has  undoubtedly  had 
this  advantage :  but  the  argument  would  perhaps  lead 
too  far,  so  as  to  be  equally  applicable  in  support  of  the 
immediate  accrual  of  a  right  to  contribution,  irrespective 
of  ultimate  safety,  in  a  case  of  jettison  or  other  similar  sacri- 
fice ;  which  right  dearly  does  not  exist.  The  real  answer  to 
Mr.  Carver  is,  that,  where  money  has  actually  been  properly 
expended  by  one  person  on  behaK  of  another,  it  is  imma- 
terial to  consider  whether  or  not  such  other  person  has 
derived  benefit  from  the  expenditure.  As  he  himself  points 
out,  there  is  one  obvious  distinction  between  all  cases  of 
sacrifice  of  property  during  a  voyage,  and  of  expenditures. 
In  the  former  cases  something  is  given  for  the  rest  which 
would  otherwise  itself  have  had  to  share  in  the  subsequent 
risks  of  the  voyage :  in  the  latter  case,  that  which  is  given 
is  something  which  never  could  be  exposed  to  those  risks ; 
the  repayment,  therefore,  of  which  ought  not  to  be  contingent 
in  any  way  upon  those  risks.  Mr.  Carver  admits  that  an 
exception  to  the  principle  which  he  supports  is  established 
by  the  existing  rule  of  practice  (which  he  approves)  whereby, 
in  the  case  of  a  total  loss  of  both  ship  and  cargo,  the  ship- 

(b)  Carriage  by  Sea,  8.  428.  {e)  Insoranoe,  p.  205  (2nd  ed.). 
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Sect.  077.  owner  is  not  compelled  to  bear  the  whole  expense  himself, 
but  is  entitled  to  a  contribution  from  the  owners  of  the 
various  interests  as  those  interests  existed  at  the  place  where 
the  expenditure  was  made ;  and  he  would  extend  this  rule 
to  cases  where  the  value  of  what  is  ultimately  saved  is  less 
than  the  amount  of  the  expenditure,  so  as  to  make  all  inte- 
rests as  they  existed  at  the  place  of  the  expenditure  contribute 
towards  such  deficiency.  It  is  also  clear  that  Mr.  Carver's 
principle  cannot  be  applied  to  expenditures  by  the  master  in 
reward  of  salvage  operations,  in  cases  where  these  are  general 
average.  But  is  it  possible  to  allow  such  important  excep- 
tions, and  yet  at  the  same  time  maintain  the  alleged  rule 
which  they  infringe  ?  Mr.  McArthur  gives  what  is,  perhaps, 
the  best  excuse  for  the  present  practice,  «.<?.,  the  practical 
difficulty,  where  goods  have  been  subsequently  lost,  in  deter- 
mining what  their  value  was  at  an  intermediate  port  for 
which  they  were  never  destined,  but  where  the  expense  may 
have  been  incurred  (d). 

Rule  of  ad-  978.  In  the  case  of  goods  sold  by  the  master  to  raise  funds 

case  of  goods   ^  a  foreign  port,  there  is  much  controversy  amongst  the 

.    "      ,         older  authorities  as  to  whether  the  loss  thence  arising  should 
Are  goods  ,  ,  ,  . 

soldcontribu-  be  adjusted  in  the  same  manner  as  the  loss  arising  from 

saorifioeB  or     sacrifices,  or  as  that  arising  from  expenditures  used  to  be  con- 
expenditopesP  tributed  for ;   whether,  that  is,  in  case  the  whole  adventure 
subsequently  perishes,  the  owner  of  the  goods  sold  is  or  is  not 
entitled  to  contribution.     There  has  been  no  express  (e)  deci- 
sion on  this  subject,  either  in  our  own  Courts  or  those  of  the 

(d)  This  subject  is  exhaustively  ss.  1374,  1377.    Mr.  McArthur  ap- 

discussed  by  Lowndes  (Gen.  Ay.  pp.  fp^OS^  (aT  ^^^   ^'    ^"^"^ 

259—271, 4th  ed.),  who  supports  the  (e)  Cases  bearing  on  the  point  are 

view  here  adopted.  See  also  The  Mary  Powell  v,  Gudg^n  (1816),  5  M.  &  S. 

Thomas  (  [1894]  P.  at  pp.  117—118),  431 ;  Richardson  r  Nourse  (1819),  3 

J    .     xv     r.     -A     /a         1    4.V  B.  &  Aid.  237 ;  Atkinson  r.  Stephens 

and   in  the  Court  of  Appeal,   the  ^^^^^^^  ^  j^  'j    ^^    g.^^ .  ^  ^^^^ 

reasoning  in  which  case  is  strongly  557  ;   Hopper  v.  Bumess  (1876),   1 

in  favour  of  the  same  view  ;  and  cp.  C.  P.  D.  137 ;  and  Pirie  v.  Middle 

Benecke,  Pr.  of  Indem.  298  ;  and  in  fock  Co.  (1881)   44  L  T.  426.    See 

A        .       -rw       1          -M-    J     /to.oN  Lowndes,  pp.  279 — 284.    The  ques- 

Amenca,  Douglas  r.  Moody  (1813),  ^^^  ^^^^^^^  ^^^^  sale  is  a  matter 

9  Mass.  R.  618  ;   Spafford  v.  Dodge      for  general  average  at  all  is  discussed 
(1817),14Ma8S.R.79;and2Phmip8,      ins.  927,  anU. 
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United  States,  and  the  foreign  authorities  are  exceedingly    Sect.  078. 
oonfiicting. 

In  the  twentieth  century  the  point  does  not  appear  to  be  of 
so  much  importance  as  it  was  in  old  times,  when  the  facilities 
for  communicating  with  owners  at  home,  and  so  obtaining 
funds,  were  not  so  abundant.  It  appears  clear,  however, 
that  where  the  goods  are  sold  in  order  to  defray  expenses  for 
which  the  shipowner,  by  his  contract  of  affreightment,  is 
bound  to  provide  funds,  the  cargo-owner  obtains  an  absolute 
claim  against  the  shipowner  from  the  moment  of  their  sale  ; 
and  this  claim  must  doubtless  be  liquidated,  whatever  may  be 
the  issue  of  the  adventure  (/).  Where,  however,  the  goods 
are  sold  in  order  to  defray  general  average  expenses,  Amould 
was  of  opinion  that  they  were  not  to  be  contributed  for  unless 
something  was  finally  saved  ((7).  This  view  is  probably 
correct,  on  the  groimd,  as  pointed  out  by  Mr.  Carver  (A),  that 
the  goods  sold  are,  as  in  cases  of  jettison,  to  be  regarded 
as  though  they  had  remained  on  board,  exposed  to  the  vicissi- 
tudes of  the  voyage.  It  would  appear  to  follow  from  this 
reasoning  that  where  a  partial  loss  occurs  of  the  goods 
remaining  on  board,  the  probability  that  the  goods  sold 
would  themselves  have  participated  in  such  loss  should  be 
taken  into  accoimt  in  estimating  at  what  value  such  goods 
should  be  contributed  for. 

979.  There  is  another  question  on  which  there  has  been  a  Rule  of 
great  diversity  in  the  positive  regulations  of  foreign  states  w^eres^ 
and  the  opinions  of  jurists ;  viz.,  where  the  ship  perishes  by  ^^®^®^  ^^* 
the  agency  of  the  very  peril  to  avert  which  the  sacrifice  was  B&ved. 
made,  but  the  cargo,  or  part  of  it,  is  saved  from  the  wreck, 
does  that  which  was  saved  contribute  for   that  which  was 
sacrificed? 

On  the  one  hand,  the  civil  law  expressly  decrees  that  in 
such  case  no  contribution    shall    be  made,  but    that    the 

(/)  Cp.  Dnnoan  r.  Benson  (1847),  (^)  2nd  ed.  pp.  940—942,  where 

1    Ezoh.   587  ;    Benson  v,  Dnnoan      the  old  authorities  are  reviewed. 
(L849),  3  Exoh.  655.  (A)  Carriage  by  Sea,  s.  432. 


Digitized  by 


Google 


1102  OF  GENEKAL  AVERAGE.       [PABT  HI. 

Sect.  070.  merchants  shall  save  all  they  can  on  their  own  account 
tanquam  ex  incmdio  (/).  And  similarly  the  eflfect  of  the  Code 
de  Commerce  is,  that  if  the  jettison  does  not  save  the  ship  no 
contribution  takes  place.  If,  however,  the  ship,  after  having 
been  saved  from  the  particular  peril  which  gave  rise  to  the 
jettison,  should  be  lost  by  a  subsequent  accident  during  the 
voyage,  the  goods  saved  are  to  contribute  according  to  their 
value  in  the  state  in  which  they  may  be,  after  deducting 
salvage  expenses  {k).  To  the  same  eflPect  is  the  law  of  Spain 
and  Portugal,  Belgixmi,  Italy  and  Holland.  In  Germany, 
however,  and  probably  in  Scandinavia,  the  rule  is  different, 
contribution  being  always  claimable  against  the  interests 
preserved,  irrespective  of  the  loss  of  the  ship  (/).  In  America 
there  appear  to  have  been  decisions  both  ways  {in). 

As  to  text-writers,  Marshall  (w),  Stevens  (o)  and  Kent  {p) 
agreed  with  the  rule  as  laid  down  in  the  Code  de  Commerce. 
Weijtsen,  however,  an  early  and  esteemed  writer  upon 
average,  adopted  the  contrary  view,  for  the  reason  that 
if  the  goods  jettison^d  had  not  been  so  sacrificed  their  owners 
might  have  saved  or  recovered  them,  all  or  in  part,  as  the 
other  owners  have  [q). 

Benecke,  after  examining  all  the  authorities  on  the  sub- 
ject (r),    and    Phillips  {s)    both    adopt   the    reasonings    of 


(t)  Dig.  lib.  xiv.  tit.  2,  f.  7 ;  Par-  other  hand  in  2  Phillips,  s.    1318  ; 

desaufl,  Lois  Maritimes,  vol.  i.  p.  108.  Caze  r.  EeiUy  (18 14),  3  Wash.  C.  C.  R. 

{k)  Art.   423.     So,   too,   Pothier,  298 ;  of.  also  Walker  v.  (J.  S.  Ins. 

Contrats   Maritimes,    No.    114;     1  Co.  (1824),  11  Serg.  &  Rawle,  61. 

Emerigon,   c.   xii.    s.    41,   p.   602 ;  Mr.  Qourlie,  a  modem  writer  on  the 

Boulaj-Patj,   Comment,  ibid,  603;  subject,  dted   in  Lowndes,  agrees 

2  Valin,   tit.  du  Jet,  arts.  16,  16,  with  Kent's  view, 

pp.  526,  529.  („)  2  Marshall,  Ins.  641. 

(/)  ThU  information  as  to  foreign  ^^^  q^  Average,  8. 

law  has  been  mainly  derived  from  ,   ^  r^ 

the  Appendices  to  Lowndes'  work  (^)  ^'''^'  "*»  *"^''^- 

on     General   Average,    their     in-  (?)  Trai*^  ^es  Avaries,  art.  33. 

debtedness  to  which  the  editors  take  (r)  4  Benecke,  System  des  Assecu- 

this  opportimity  of  expressing.  ranz,  18 — 23,  and  also  in  his  Pr.  of 

(in)  See  decisions  cited  on  the  one  Indem.  178 — 181. 

hand  in  3  Kent,  Com.  234,  and  on  the  («)  Ins.  vol.  ii.  8.  1318. 
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Weijtsen  and  the  rule  of  the  "German  law.     So,  also,  does    Sect.  979. 
Mr.  Carver  (t). 

980.  In  our  Courts  there  has  been  no  decision  on  the  Conclusion  aa 
subject,  and  in  the  absence  of  binding  authority  the  question  suggestion  of 
would  have  to  be  determined  on  principle  alone.  In  this  ^^*^ 
view  the  argument  of  Weijtsen-  undoubtedly  appears  to  have 
great  force.  There  is,  at  all  events,  a  probability  in  the  case 
supposed  that  the  goods  sacrificed  might,  if  not  so  sacrificed, 
have  been  saved  like  the  rest.  If,  therefore,  they  are  not 
contributed  for,  their  owner,  in  consequence  of  the  jettison, 
is  worse  off  than  he  probably  would  have  been  if  the  goods 
sacrificed  had  belonged  not  to  him,  but  to  someone  else  on 
board.  Amould  (m)  considered  that  in  practice  it  would  be  a 
sensible  rule  that,  where  either  the  whole  or  the  greater  part 
of  the  cargo  was  saved,  contribution  should  be  made,  even 
though  the  ship  perished  at  the  time  ;  but  that  no  contribu- 
tion should  be  due  where  the  goods  saved  were  either  small 
in  quantity  or  greatly  damaged  in  condition.  A  more  logical 
view,  however,  appears  to  be  that  of  Mr.  Carver  (^),  viz.,  that 
in  all  cases  after  a  jettison,  whether  the  ship  be  wrecked  or 
not,  property  saved  contributes.  "  But  the  value  to  be  con- 
tributed to  is  estimated  with  reference  to  the  risks  the  jetti- 
soned goods  would  have  run,  had  they  continued  on  board. 
And  if  they  would  in  that  case  have  been  lost  that  value  is 
reduced  to  nothing." 

But  whatever  diversity  of  opinion  may  exist  with  regard  to  TVliere  the 

the  point  just  discussed,  there  is  no  doubt  whatever  about  this  at  the  time, 

position :  that  if  the  ship  survives  the  peril,  to  avert  which  ^^^^^*^^ 

the  sacrifice  was  made,  and  is  ultimately  wrecked  in  the  after  ?^'  P^"^  o* 
'  *^  the  voyage. 

part  of  the  voyage,  all  that  is  saved  from  the  wreck  must  con- 
tribute to  make  good  that  which  was  previously  sacrificed; 
for  without  such  previous  sacrifice  nothing  would  have  been 
saved  at  all(y). 

(Q  Carriage  by  Sea,  s.  372.  L.  B.  3  C.  P.  at  p.  383  ;  and  post, 

(m)  2nd  ed.  p.  944.  a.  981. 

{x)  Carriage  by  Sea,  ee.  372,  418.          (y)    1  Emerigon,    o.    xiL  a.  41, 

Cf.  Fletcher  v.  Alexander    (1868),  p.  602.  Boulay-Paty  says  that,  in 

VOL.  II.  4  B 
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Sect.  081. 

Mode  of  esti- 
mating  the 
axnoant  of 
loss  for  the 
purposes  of 
general  aver- 
age adjust- 
ment. 

Loss  arising 
from  jettison 
of  goods. 


Where  the 
ayerageis 
adjusted  at 
the  port  of 
departure. 
Where  it  is 
adjusted  at  an 
intermediate 
port. 

Valuation  of 
damage  ocoa- 
flionea  by 
jettison. 


981.  Supposing  the  case  to  be  one  in  which  contribution  is 
due,  the  first  step  to  be  taken  towards  adjusting  the  general 
average  is  to  ascertain  the  value  at  which  the  property  sacri- 
ficed and  the  loss  incurred  ought  to  be  estimated  for  the 
purposes  of  the  contribution. 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  for 
on  the  same  value  at  which  they  contribute,  which  is  the  net 
value  they  would  have  sold  for  at  the  port  of  adjustment  on 
the  day  of  discharge,  deducting  freight,  duty,  and  landing 
expenses  (s).  The  port  of  adjustment  is,  in  nearly  all  cases, 
the  port  of  destination  (a).  Where,  however,  the  jettison 
takes  place  very  near  the  outset  of  the  voyage,  so  that  the 
ship  puts  back  into  the  port  of  departure,  the  adjustment  may 
be  settled  there  (6),  and  where  the  ship  does  not  reach  the  port 
of  destination,  the  adjustment  is  settled  at  the  port  where 
the  voyage  is  terminated  (c). 

Where,  after  the  jettison,  the  rest  of  the  cargo  arrives  in 
port  in  a  damaged  state,  owing  to  causes  which  would  equally 
have  affected  the  goods  jettisoned  had  they  remained  on 
board,  the  amount  at  which  the  goods  jettisoned  should  be 
contributed  for,  is  the  net  simi  they  would  have  realized  in  a 
damaged  state  {d).  The  amoimt  of  damage  done  to  ship  or 
goods  by  the  jettison  is  to  be  estimated,  for  the  purposes  of 


order  to  apply  the  rule,  the  storm 
which  occasioned  the  jettison  must 
have  been  entirely  at  an  end,  and 
the  ship  have  proceeded  on  her  voy- 
age again  in  the  ordinary  course. 
Comment,  on  Emerigon,  ibid.  604. 
Cf.  Phillips,  s.  1318. 

(z)  Beneoke,  Fr.  of  Indem.  288 ; 
Phillips,  s.  1371 .  Cf.  York- Antwerp 
Bules,  1890,  rule  xvi.  in  Appendix  D. 

(a)  Simonds  v.  White  (1824),  2 
B.  &  C.  805. 

{b)  Benecke,  Pr.  of  Indem.  289. 
So  held  in  the  United  States,  Tudor 
V.  Maoomber  (1833),  14  Pickering,  B. 
34 ;  Phillips,  s.  1365.  This  was  the 
case  of  a  cargo  of  ice  shipped  at 


Boston,  boxmd  for  Charleston,  jetti- 
soned near  Cape  Cod.  The  ice  would 
have  fetched  a  high  price  at  Charles- 
ton, and  was  utterly  yalueless  in  the 
port  of  distress  (Chatham,  near  Cape 
Cod).  At  Boston  its  value  Vas  the 
cost  of  cutting,  storing  and  ship- 
ping; this  was  taken  as  the  con- 
tributory value. 

{e)  Beneoke,  289 ;  Lowndes,  251  ; 
Fletcher  v,  Alexander  (1868),  L.  B. 
3  C.  P.  375. 

(d)  Benecke,  Plr.  of  Indem.  293. 
This  rule  was  adopted  by  the  Court 
of  Common  Pleas  in  Fletcher  v, 
Alexander,  ubi  tupra  ;  cf .  Lowndes, 
294. 
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adjustment,  by  deduotmg  their  net  proceeds,  as  damaged,  from  Sect.  081. 
their  net  proceeds,  if  sound  (e).  If  the  goods  jettisoned  were 
subject  to  leakage  or  breakage,  the  ordinary  leakage  and 
breakage  ought,  it  seems,  to  be  deducted  in  estimating  the 
value  at  which  they  are  to  be  contributed  for  (/).  Where 
goods  which  have  been  jettisoned  are  recovered  before  the 
adjustment  takes  place,  the  amoimt  at  which  they  are  to  be 
contributed  for  is  the  amoimt  of  the  damage  done  to  them  by 
the  jettison,  and  the  expenses  of  recovering  them  (g). 

Where  they  are  recovered  after  the  adjustment,  the  amoimt 
which  has  been  paid  for  them  in  contribution  over  and  above 
what  is  necessary  to  cover  these  two  items  is  to  be  refunded 
to  the  several  parties  on  whom  the  contribution  has  been 
assessed  (A). 

982.  Where  jewels,  or  other  valuables,  are  denominated  in  Valuation  of 
the  bill  of  lading  as  articles  of  yif  erior  value,  they  are  to  be  packed  as 
contributed  for  as  of  such  inferior  value  (t) ;    so  if  they  are  ^rfor^ue 
packed  up  in  a  box  without  any  intimation  to  the  master  of 
their  value,  and  this  box  be  thrown  overboard,  it  is  decreed 
by  the  Laws  of  Wisbuy,  and  stated  by  foreign  jurists,  that 
they  shall  be  contributed  for  only  upon  the  value  of  the  box, 
or  of  the  goods  the  master  might  reasonably  suppose  it  to 
contain  (k). 

The  amount  payable  in  contribution  for  freight  is  the  gross  Valuation 
freight  which  would  have  been  earned  on  arrival,  less  any  L<aifiTOd. 
charges  which  the  shipowner  would  have  incurred  in  order  to 
earn  such  freight,  but  has,  in  consequence  of  the  sacrifice,  not 
incurred.  In  case  of  loss  of  freight  by  jettison  of  goods, 
allowance  must  also  be  made  for  the  freight  of  any  cargo 
which  the  shipowner  has  been  able  to  obtain  in  substitution 
for  the  goods  jettisoned  (/). 

(e)  Beneoke,  Pr.  of  Indem.  292.  {k)  Laws   of   "Wisbuy,    art.    43  ; 

(/)  2  Phillips,  s.  1366.  Weijtsen,  s.  33 ;  Casaregis,  Diso.  46, 

(^)  1  Emerigon,  o.  zii.  s.  40,  p.  597 ;  No.  49 ;  and  see 2  Phillips,  Ins.  s.  1372. 

Code  de  Commeroe,  art.  429.  Cf .  Lebeau  v.  Qen.  Steam  Nay.  Co. 

(A)  Ibid.  (1872),  L.  R.  8  C.  P.  88. 

(t)  Beneoke,  Pr.  of  Indem.  294.  (/)  Lowndes,  295. 

4b2 


Digitized  by 


Google 


llOff 


OF  GENERAL  AVERAGE. 


[part  ni. 


Sect.  082. 

Loss  arising 
from  saori- 
fioesof  part 
of  ship. 


Loss  incurred 
hj  goods  sold 
for  the  gene- 
ral benSt. 


Loss  by  rais- 
ing money  on 
eredit,  &o. 


Mode  of  esti- 
mating the 
value  of  the 
property 
saved  for  the 


Damage  purposely  inflicted  on  the  ship  for  the  general 
safety  is  to  be  estimated,  for  the  purposes  of  adjustment,  at 
the  cost  of  the  repairs,  with  deductions  in  proper  cases  for  the 
old  materials  {m)  ;  where  no  repairs  have  been  made,  the 
damage  must  be  a  subject  of  estimation  (n). 

Where  the  value  of  the  whole  ship  is  to  be  contributed  for, 
as  in  the  case  of  her  total  loss  by  voluntary  stranding,  with  a 
saving  of  the  cargo,  the  measure  of  the  loss,  for  the  purposes 
of  adjustment,  was  considered  by  Phillips  to  be  the  value  of 
the  ship  to  her  owner  at  the  time  she  ran  aground.  Similarly 
her  freight  should  be  contributed  for  at  its  gross  amount  at 
the  port  of  destination  (o). 

The  amount  at  which  goods  sold  for  the  general  benefit  are 
to  be  paid  for  in  contribution  is,  if  the  voyage  is  subsequently 
completed,  the  net  value  they  would  have  fetched  at  the  port 
of  discharge,  or,  at  the  option  of  the  owner  of  the  goods,  the 
sum  actually  realized  at  the  intermediate  port :  if  the  voyage 
is  not  subsequently  completed,  the  latter  amount  (p). 

When  money  is  raised  abroad,  by  bills  or  otherwise,  for  the 
sake  of  defraying  expenses  of  the  nature  of  general  average, 
the  amount  actually  expended  is  the  amount  to  be  contributed 
for,  including  interest,  both  marine  and  ordinary,  and  all  loss 
by  discount  on  bills  and  by  the  rate  of  exchange  (q), 

983.  Having  thus  seen  the  mode  in  which  the  property 
sacrificed  is  to  be  valued  for  the  purposes  of  general  average 
adjustment,  let  us  now  see  what  valuation  is  put,  for  the  same 


(m)  As  to  deductions  from  cost  of 
repairs  according  to  York- Antwerp 
Rules,  1390,  see  Rule  XIII.  (Appen- 
dix D.). 

(n)  As  to  which  see  Henderson  i;. 
Shankland,  [1896]  1  Q.  B.  525.  It 
is  doubtful,  however,  whether  the 
decision  of  the  Court  as  to  disallow- 
ance of  the  deduction  of  one-third 
new  for  old  can  be  logically  justified ; 
Bee  post f  s.  1026. 

(o)  2  Phillips,  Ins.  ss.  1368,  1369 ; 
and  see   Henderson  r.  Shankland, 


ubi  supra, 

(p)  Phillips,  Ins.  s.  1363.  See 
Depau  V,  Ocean  Ins.  Ck).  (1825),  6 
Cowen,  63;  Richardson  r.  Nonrse 
(1819),  3  B.  &  Aid.  237 ;  Atkinson  v, 
Stephens  (1852),  7  Exch.  567;  21 
L.  J.  Ex.  829.  See  also  Hopper  v. 
Burners  (1876),  1  C.  P.  D.  137 ;  and 
Pirie  v.  Middle  Dock  Co.  (1881),  44 
L.  T.  426.  Benecke,  however,  dis- 
sents (Pr.  of  Indem.  274). 

(q)  Benecke,  Plr.  of  Indem.  250 ; 
2  Phillips,  Ins.  ss.  1359,  1360. 
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purposes,  upon  the   property  saved ;   in  other  words,  let  us    Sect.  988. 
inquire  what  is  its  contributory  value.     The  general  principle  pTirpoees  of 
of  valuation  is  simply  this  (r)  :  "  that  the  value  of  the  pro-  f^^adjiwt^' 
perty  to  its  owners,  as  saved  by  the  sacrifice  or  the  expendi-  ™^*' 
ture,  is  the  value  upon  the  footing  of  which  it  ought  to 
contribute  towards  making  good  the  loss  "  ;  or,  as  the  rule  is 
frequently  given,  "the  contributory  value  of  the  diflPerent 
interests  is  their  value  to  their  owner  at  the  tune  and  place  to 
which  the  apportionment  relates.'* 

Simple,  however,  as  this  principle  is,  its  practical  application  The  role  of 
has  given  rise  to  considerable  difficulties,  which  have  chiefly  ^™,jd**^^ 
arisen  from  not  sufficiently  bearing  in  mind  the  distinction,  ^^  in  case 
already  noticed,  between  the  mode  of    adjustment  to  be  andexpendi- 
adopted  in  the  case  of  sacrifices,  and  that  which  is  pursued  in 
the  case  of  expenditures. 

In  the  case  of  expenditures,  we  have  shown  our  reasons  for 
thinking  that  contribution  is  due  from  the  moment  of  the 
outlay,  and  is  payable  in  all  events,  whatever  may  be  the 
subsequent  fate  of  the  adventure :  in  these  cases,  therefore, 
the  time  and  place  to  which  the  apportionment  relates  should 
be  the  time  and  place  of  the  disbursement,  and  the  contribu- 
tory value,  therefore,  of  the  property  saved,  should  be  the 
sum  it  was  worth  to  its  owner  at  the  time  and  place  at  which 
the  expenditure  was  incurred  (without  reference  to  any  subse- 
quent deterioration  which  may  have  taken  place  before  its 
arrival  in  port  («)). 

It  is  difEerent,  however,  in  the  case  of  sacrifices.  There,  as 
we  have  also  seen,  the  property  at  risk  when  the  sacrifice  was 
made  is  not  considered  as  saved,  so  as  to  be  subject  to  contri- 
bution, imtil  its  arrival  at  the  place  of  adjustment.  This 
place  ought,  whenever  practicable,  to  be  the  port  of  discharge, 
and  the  time  that  of  the  ship's  arrival  there.  Hence  the  rule, 
that  in  case  of  losses  arising  from  sacrifices,  the  contributory 
value  of  the  difEerent  interests  saved  thereby  is  their  net  value 


(r)  Gf.  York-Antweip  Boles,  1890,  role  xrii.  (Appendix  D.). 
(«)  See  ante,  s.  977. 
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[part  III. 


Ordinary 
praotic6  of 
sdjnsten. 


Principle  of 
valuation  of 
ship  for  the 
purposes  of 
oontribation. 


in  the  state  in  which  they  actually  come  into  their  owner's 
hands  at  the  port  of  destination  (t). 

Accordingly,  where  the  loss  to  be  adjusted  has  arisen  partly 
from  sacrifices  and  partly  from  expenditures,  the  contributory 
value  of  the  property  saved  ought,  in  theory,  to  be  estimated 
on  two  different  principles.  Phillips  considered,  indeed,  that 
this  is  the  true  rule  to  be  followed  in  practice  («) .  Amould  (x) 
considered  that  to  do  so  would  involve  a  degree  of  diflSculty 
and  embarrassment  inconsistent  with  the  exigencies  of  actual 
business.  Lowndes  (y),  however,  does  not  see  where  any  such 
practical  difficulty  lies.  Nevertheless  the  ordinary  practice 
amongst  average  adjusters  in  this  country  is  to  regard  only  the 
state  of  affairs  existing  at  the  time  and  place  of  adjustment, 
whether  in  dealing  with  cases  of  sacrifice  or  expenditure ;  but 
this  rule  is  not  imiversally  followed  (z). 

In  what  follows,  miless  otherwise  expressed,  the  loss  to  be 
made  good  by  the  contribution  is  assumed  to  be  loss  arising 
from  sacrifices. 

984.  Agreeably  to  the  principles  already  laid  down,  we 
shall  find  it  everywhere  acknowledged  that  the  ship  is  to  be 
estimated  for  the  purposes  of  contribution  solely  with  refe- 
rence to  her  value  as  finally  saved  by  the  sacrifice,  that  is,  her 
worth  to  her  owner  at  the  time  and  place  of  adjustment  (a). 


{t)  Stevens,  Average,  49. 

(m;  2  Phillips,  Ins.  s.  1377. 

(x)  2nded.  p.  961. 

(y)  Lowndes,  G^eral  Average, 
270,  n.  (e) :  **  There  most  be  one 
adjostment,  but  there  can  easily  be 
two  apportionments,  on  different 
oontribntory  valnes,  followed  by  a 
balance  of  acconnt  or  a  simple  snm 
in  addition.  Maoh  greater  compli- 
cations than  this  are  often  dealt  with 
by  adjusters  without  difficulty.'* 

{z)  Lowndes,  260. 

(a)  Stevens,  63;  Benecke,  Pr.  of 
Indem.  311;  2  PhiUips,  s.  1379; 
BaHy,  Gen.  Average,  141-144.  H, 
however,  repairs  have  been  done  be- 


fore the  adjustment,  the  value  of  such 
repairsmust  be  deducted.  And  where 
the  sacrifice  in  respect  of  which  con- 
tribution is  to  be  made  was  a  sacri- 
fice of  ship,  the  amount  allowed  in 
general  average  in  respect  of  such 
sacrifice  must  be  added.  See  Carver, 
s.  422 ;  Lowndes,  s.  69 ;  and  of. 
Henderson  v,  Shankland,  [1896]  1 
Q.  B.  525.  Where  the  ship  is 
actually  sold,  the  price  she  fetched 
isf^mdfaeie  evidence  of  her  contri- 
butory value  (Bell  v.  Smith  (1806),  2 
Johnson,  B.  98) ;  but  the  saleable 
value  is  not  necessarily  conclusive — 
e.ff.f  in  the  case  of  vessels  of  a 
peculiar  build,  and  designed  for  a 
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There  is  no  dispute  about  the  general  principle  ;  but  there    Sect.  084. 
has  been  great  difBculty  in  adopting  any  practical  rule  of  Difficulty  of 
valuation,  a  difficulty  arising  principally  from  the  fact  that  tical  nS©^™^' 
the  ship,  generally  speaking,  is  not,  like  the  goods,  actually 
sold  at  the  port  of  destination.     The  method  of  valuation,  in 
the  absence  of  a  sale,  has  been  very  generally,  but  very 
variously,  fixed  by  the  positive  laws  of  almost  all  mercantile 
states  (b),  but  in  our  own  country  we  have  no  fixed  rule  upon 
the  subject.     The  adjuster  must  ascertain  the  figure  aa  well 
as  ho  can — either,  where  there  is  a  market  for  similar  vessels, 
by  estimation  of  her  market  value,  or,  where  there  is  not,  by 
considering  her  first  cost,  and  then  making  proper  allowances 
for  wear  and  tear,  changes  in  the  cost  of  construction,  mate- 
rials and  the  like,  which  might  either  enhance  or  diminish  her 
value  at  the  date  of  adjustment  {c), 

986.  The  principle  upon  which  freight  is  to  contribute  in  principle  on 
the  case  of  general  average  is,  that  it  was  one  of  the  things  at  ^^^butof  ^ 
hazard  at  the  time  when  that  sacrifice  was  made  which  pro-  general  ayer- 

agfe,  and  by 

duced  the  general  average  loss  {d) ;  and  the  principle  upon  which  its  con- 


tributory 


which  its  contributory  value  is  assessed  is  the  same  as  in  the  yalue  ia 
case  of  the  ship,  viz.,  that  the  amount  to  contribute  is  the  *^*"*®^- 
amoimt  eventually  saved  by  the  sacrifice. 

From  these  two  principles  it  follows,  I.  That  freight,  in 
order  to  be  contributory  at  all,  must  have  been  pending  at 
the  time  of  the  sacrifice ;  2.  That  the  true  contributory 
value  of  freight  is  the  actual  sum  finally  received  as  freight 
by  the  shipowner  after  deducting  such  of  the  expenses  of 
earning  it  as  would  have  been  saved  if  the  vessel  had  been 
lost  at  the  time  of  the  sacrifice  (e). 

particular  trade,  for  which,  there-  Appendices  at  the  end. 
fore,  there  is  no  market.  Gf.€(rainger  (e)  See  Lowndes,   General  Ayer- 

V.  Martin  (1862),  31  L.  J.  Q.  B.  186 ;  age,  s.  69 ;  of.  Stevens,  Average,  53  ; 

4  B.  &  S.  9.  2  Phillips,  s.  1379. 

{b)  Lowndes,  with  his  usual  in-  (d)    Per   Lord   EUenboroogh    in 

doslary,   has  collected  the  different  Cox  v.  May  (1815),  4  M.  &  S.  159. 
reg^nlations  on  this  point.    See  Com-  (e)  Stevens,  63  ;   2  Phillips,   Ins. 

paratlve  Table  at  the  beginning  of  s.  1385 ;  Lowndes,  ss.  71,  75 ;  The 

his  work  on  General  Average,  and  Brigella,  [1893]  P.  at  p.  196. 


ascer- 
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Sect.  986.        986.  From  the  first  principle  it  follows,  and  has  been 
The  ship-        decided  in  the  United  States,  that  if  the  cargo  or  a  part  of  it 

owner  odIv 

contributes  in  has  been  delivered  before  the  sacrifice  took  place,  the  freight 
foe^tpend-  ^^®  ^^  respect  thereof  does  not  contribute  (/).  Freight  paid 
mg  at  the  in  advance,  not  to  be  recovered  back  by  the  shipper  in  any 
sacrifice,  and  case,  does  not  contribute  qud  freight,  because  it  is  not  at  risk. 
But  a  contribution  in  respect  of  the  amount  so  paid  in 
advance  is  levied  upon  the  shipper  or  consignee  of  the  goods, 
either  directly,  in  respect  of  the  interest  called  advance 
freight,  or  indirectly,  in  respect  of  the  extent  to  which  the 
value  of  the  goods  is  by  such  payment  in  advance  deemed 
to  be  enhanced  {g).  If  the  ship  is  wrecked  near  the  port 
of  loading,  so  that  the  goods  are  taken  back  there  and  the 
general  average  is  there  adjusted,  the  advance  freight,  being 
totally  lost,  will  not  contribute  at  aU.  Cargo  belonging  to  a 
shipowner  will  contribute  in  respect  of  its  enhanced  value  by 
having  been  carried  up  to  the  point  where  the  general 
average  act  took  place  {h).  If  only  freight  pro  raid  itiiieris 
is  earned,  that  alone  contributes  (^).  On  the  same  principle, 
where  a  ship  was  chartered  at  so  much  a  month  to  sail  on 
successive  passages,  and  the  general  average  loss  happened  in 
the  course  of  the  last  passage,  it  was  held  in  the  United  States 
that  the  freight  on  which  contribution  was  to  be  assessed  was 
that  earned  in  the  last  passage  only,  as  that  alone  was  the 
freight  which  would  have  been  lost  but  for  the  sacrifice  {h), 

(/)  Dunham  v.  Commercial  Ins.  means  dear  that  the  value  of  cargo 

Co.  (1814),  11  Johns.  315;  Strong  v.  shipped   is    in    any    way   actually 

New  York  Firemen's  Ins.  Co.  ibid.  enhanced  by  the  mere  prepayment 

323,  cited  Phillips,  Ids.  s.  1885.  of  freight.    The  editors  rather  in- 

(^)  Trayes  v.  Worms  (1865),   34  dine  to  the  other  opinion,  yiz.,  that 
L.  J.  C.  P.  274  ;    Lowndes,  s.  71.  a  separate  interest  is  thereby  created, 
Mr.  Carver  thinks  that  in  such  a  case  which  is  insurable  either  as  advance 
the  contribution  is  paid  in  respect  of  frdght,  eo  notnine,  or  generally  as 
an  interest  in  the  carg^  rather  than  disbursements  on  cargo, 
in  the  freight:    Carriage  by  Sea,  ^^^  Lo^dee,  8.  71. 
8.  440.    And  this  view  was  elabo- 
rated in  an  address  delivered  by  him  (»)  Maggrath  v.  Church  (1803),  1 
to  the  Association  of  Average  Ad-  Oainee,  196. 

justers,  12th  May,  1893  (printed  by  {k)  Spafford  v.  Dodge  (1817),  14 

Ferry  &  Sons).    But  it  is  not  by  any  Mass.  R.  66  ;  2  Phillips,  Ins.  s.  1387. 
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In  Williams  i\  London  Ass.  Co.  (/),  a  ship  was  chartered    Sect.  086. 

for  the  voyaare  out  and  home,  imder  a  stipulation  that  no  Where  a  ship 

,  ,  ,      ischartered 

freight  was  to  be  paid  for  the  homeward  voyage  unless  she  for  an  entire 

performed  her  voyage  out  and  home,  and  arrived  at  her  port  ^$*]^ome, 
of  departure  in  safety.  An  insurance  was  effected  on  the  ^^^?^^p 
ship  for  the  outward  voyage  only,  and  in  the  course  of  this 
outward  voyage  a  general  average  loss  was  incurred  :  before 
the  trial  the  ship  had  arrived  at  her  home  port  of  departure 
and  earned  full  freight.  The  question  for  the  Court  was 
whether  under  these  circumstances  the  whole  freight  was 
liable  to  contribute  for  the  general  average  incurred  on  the 
outward  voyage  :  the  Court  held  that  it  was,  on  the  ground 
that  the  whole  freight  payable  under  the  charter-party  was 
one  entire  and  indivisible  sum,  payable  for  the  use  of  the 
ship  out  and  home ;  therefore,  when  ultimately  earned, 
having  been  put  to  hazard  and  saved  by  the  measures  taken 
for  the  general  benefit,  it  ought  to  contribute  (m). 

The  Court  laid  great  stress  on  the  fact  that  the  freight  had 
actually  been  earned  before  the  trial ;  even  under  this  limita- 
tion Benecke  dissented  from  the  authority  of  the  case,  on 
the  ground  taken  by  the  counsel  for  the  assured  in  argu- 
ment, viz.,  that  the  homeward  freight  can  in  no  case  be 
liable  for  general  average  incurred  on  the  outward  voyage. 
Amould  (n)  also  doubted  whether  the  case  could,  on  principle, 
be  supported  (o).  To  the  present  editors,  however,  the  deci- 
sion appears  correct,  on  the  ground  that  the  whole  freight  was 
at  risk,  and  was  eventually  saved.  Where  the  freight  is 
apportioned  in  the  charter-party  between  the  outward  and 
homeward  parts  of  the  voyage,  it  would  seem  that  the  whole 

(/)  (1813),  1  M.  &  S.  318.  there  is  a  freight  which  can  he  in- 

(m)  Williams  v.  London  Ass.  Co.  sured,  there  is  a  freight  to  contribute 

(1813),   1  M.  &  S.  318.      See  per  in  general    average.      Mr.   Carver, 

Bayley,  J.,  327.  s.  438,  asks  what  should  have  been 

(n)  2nd  ed.  p.  956.  done  if  the  average  had  been  adjusted 

(o)  Benecke,  Pr.   of  Indem.  316.  at  the  end  of  the  outward  vojage. 

See  also  2  Phillips,  Ins.  s.  1387»  and  But  the  answer  seems  to  be  that  the 

Baily,  Gen.  Average,  160 — 153.  The  proper   place   for   adjustment  was 

decision  is  supported  by  Lowndes,  where  it  actually  took  place,  t.^.,  at 

B.  71,  on  the  principle  that  whenever  the  home  port. 
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Sect.  086.  or  a  port  should  contribute  according  as  the  general  average 
loss  occurred  on  the  outward  or  homeward  passage.  A  fov' 
iiori  it  would  be  so  if  the  outward  and  homeward  passages 
were  separate  voyages,  whether  under  the  same  charter-party 
or  not. 

Contribution  987.  The  question  of  the  liability  of  chartered  freight  to 
freiffhtto  contribute  to  general  average  is  carefully  discussed  by 
general  ayer-  Ix)wnde8.  He  divides  charter-parties  for  this  purpose  into 
three  classes : — Firstly :  Where  the  vessel  is  chartered  to 
fetch  or  carry  cargo  belonging  to  the  charterer.  In  this  case 
his  view  is  that  the  chartered  freight  contributes,  whether  or 
not  there  is  any  cargo  on  board  at  the  time  of  the  general 
average  act.  If,  as  is  often  the  case>  the  charter-party  pro- 
vides that  the  ship  shall  go  to  a  foreign  port  to  bring  home 
cargo  for  the  charterer,  and  liberty  is  granted  to  the  shipowner 
to  ship  an  outward  cargo  for  his  own  benefit  instead  of  sending 
the  vessel  out  in  ballast,  Lowndes  is  still  of  opinion  that  the 
chartered  freight  should  contribute,  expressing  no  view  as  to 
the  liability  of  the  shipowner  also  to  contribute  in  respect  of 
the  profit  which  he  may  derive  from  the  liberty  so  reserved  to 
him.  It  seems  clear,  however,  that  in  such  a  case  the  ship- 
owner is  also  liable. 

Secondly  :  Where  the  charterer  hires  the  ship  for  a  voyage, 
intending  to  make  what  he  can  out  of  the  adventure  by  letting 
out  her  space  to  shippers  to  the  best  advantage.  In  this  case 
the  chartered  freight  is  the  subject  of  contribution  until  an 
insurable  interest  is  acquired  in  the  cargo  which  it  is  intended 
to  carry ;  afterwards  it  is  the  actual  bill  of  lading  freight 
contracted  for  (jt?). 

Thirdly :  Where  the  vessel  is  hired  for  time,  or  for  a  series 
of  voyages,  by  a  charterer  who  proposes  to  work  her  for  his 
own  profit  as  owner.  Here  Lowndes'  view  is  that  the 
chartered  freight,  imless  the  contract  is  a  peculiarly  beneficial 

( jp)  Thifi  is  apparentlj  in  accord-  the  chartered  freight,  it  is  difficult  to 

anoe  with  the  practice  of  average  see  why  the  latter,  if  it  has  been 

adjusters.    But  if  the  bill  of  lading  saved  by  the  sacrifice,  should  not  be 

freights  were  to  amount  to  less  than  the  freight  to  contribute. 
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one  for  the  shipowner,  is  in  reality  all  part  of  the  value  of  the  Sect.  087. 
ship.  A  ship  is  meant  to  be  sailed  and  to  earn  freights,  and 
whether  or  not  she  is  enhanced  in  value  by  her  future  engage- 
ments, or  whether  or  not  her  owner  loses  anything  in  addition 
to  her  value  by  losing  his  ship,  depends  on  what  the  nature  of 
her  future  engagements  may  happen  to  be.  It  is  only  in 
respect  of  such  enhancement  in  value,  if  any,  that  the  ship- 
owner should,  in  Lowndes'  opinion,  be  required  to  contribute 
to  general  average  as  for  freight. 

988.  Lowndes  does  not  treat  expressly   of  the   general  Ulterior 
question  as  to  a  shipowner's  liability  to  contribute  for  freight  freight, 
expected  to  be  earned  by  the  vessel's  engagements  for  the 
future.     A  vessel  may,  at  the  time  of  a  general  average  act, 

be  performing  one  contract  of  carriage,  and  may  have  one  or 
more  separate  engagements  booked  for  some  time  in  advance. 
From  the  view,  however,  which  he  expresses  as  to  his  third 
class  of  charter-parties,  it  appears  that  the  primary  subject  of 
contribution  would  be  the  freight  actually  being  earned,  and 
that  the  future  freights  would  only  contribute  in  respect  of 
the  extent  to  which  the  contracts  relating  to  them  enhanced 
the  value  of  the  ship.  The  Association  of  Average  Adjusters 
agree  that  the  present  freight  should  contribute,  but  exempt 
all  other,  by  providing  "  that  when  at  the  time  of  a  general 
average  act  the  vessel  has  on  board  cargo  shipped  imder 
charter-party  or  bills  of  lading  (^),  and  is  also  imder  a  separate 
charter  to  load  another  cargo  after  the  cargo  then  in  course  of 
carriage  has  been  discharged,  the  ulterior  chartered  freight 
shall  not  contribute  to  the  general  average." 

989.  Prom  the  second  principle  it  foUows  that,  in  order  to  Only  the  net 

ascertain  the  amount  at  which  freight  ought  to  contribute,  deductiigall 

the  waffes  of  the  master  and  crew  earned  between  the  date  of  !f5^^:^^. 
^  earning  it,  ui 

the  sacrifice  and  the  termination  of  the  voyage  (r)  ought  to  be  to  contribute. 

{q)  The  role  does  not  ezpresslj  shipped  thereunder.    But  it  is  oon- 

proYide  for  the  case  where  the  ship  ceiYed  that  the  same  principle  would 

is  subject  to  the  first  charter-party,  be  applied, 

but   no   cargo    has   aetnallj    been  (r)  Lowndes,  s.  75. 
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Sect.  080.  deducted  from  the  gross  amount  of  the  freight,  for  they  are 
part  of  the  necessary  expenses  of  earning  freight,  and  must, 
in  any  case,  be  paid  out  of  it  («). 

On  the  same  principle,  where  the  first  ship  is  disabled,  and 
the  cargo  is  sent  on  in  a  second,  the  excess  of  freight  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
forms  the  contributory  value  of  freight.  Hence,  where  the 
shipowner,  in  such  case,  is  obliged  to  pay  the  same  or  a  higher 
freight  for  the  hire  of  the  second  ship  than  he  was  to  receive 
for  the  use  of  the  first,  then,  in  case  the  loss  occurred  before 
the  transhipment,  no  contribution  is  due  for  freight,  because 
no  freight  in  such  c€tse  is  finally  received  by  the  shipowner,  or 
saved  by  the  sacrifice  (t).  The  practical  rule,  therefore,  is, 
that  freight  contributes  to  general  average  upon  its  net  value, 
after  deducting  the  wages  of  the  master  and  crew  (w). 

990.  Like  ship  and  freight,  goods  contribute  upon  the 
value  finally  saved  out  of  what  was  at  risk  at  the  time  of  the 
sacrifice ;  in  other  words,  upon  the  value  of  the  goods  as  they 
come  into  the  hands  of  their  owners,  at  the  place  and  time  of 
adjustment  (a?). 

That  place,  if  possible,  is  the  port  of  discharge,  and  the 
time  of  making  it  is  as  speedily  as  possible  after  the  ship's 
arrival  there.  Hence,  the  general  practical  rule  is.  That 
goods  contribute  on  their  actual  net  value,  i.e.^  on  their  market 
price  at  the  port  of  adjustment,  less  freight,  duty  and  expenses 
of  landing  (y). 

In  case  of  a  general  average  loss  at  the  outset  of  the 
voyage,  and  of  the  ship  in  consequence  putting  back  into  the 

63;      2 


GoodB  oonixi- 
bate  on  their 
net  yalue  at 
the  time  and 
place  of  ad- 
justment. 


The  port  of 
adjustment  is 
generally  the 
port  of  desti- 
nation. 


Bat  it  may  be 
the  port  of 
departure. 


{s)   Stevens,     Average, 
Phillips,  s.  1389. 

{t)  So  decided  in  America.  Searle 
V.  Scovell  (1819),  4  Johns.  Gh.  0. 
218  ;  Phillips,  Ins.  a.  1388. 

(u)  The  role  of  practice  adopted 
by  the  Association  of  Average  Ad- 
justers is:  **  That  freight  at  the  risk 
of  the  shipowner  shall  oontribate  to 
general  average  upon  its  gross 
amount,  deducting  the  whole  of,  and 


no  more  than,  such  port  charges  as 
the  shipowner  shall  incur  after  the 
date  of  the  general  average  act,  and 
such  wages  of  the  crew  as  the  ship- 
owner shall  become  liable  for  after 
that  date.** 

{x)  Beneoke,  Pr.  of  Indem.,298; 
Stevens,  Average,  49. 

(y)  Stevens,  Average,  48 ;  Benecke, 
Pr.  of  Indem.  801 ;  2  Phillips,  Ins. 
s.  1394 ;  Lowndes,  s.  70. 
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port  of  loading,  the  adjustment  should  be  settled  there ;  and    Sect.  990. 
in  such   case  the  contributory  value  of  the  goods  will  be 
"  their  cost  on  board  without  insurance,"  i.e.y  the  amount  of 
tradesmen's  biUs  and  shipping  charges,  "  such  being  the  value 
at  risk"  (2). 

When  the  adjustment  is  settled  abroad,  the  contributory 
value  of  the  goods  should  be  their  market  price  at  the  foreign 
port  if  this  be  ascertainable ;  if  not,  their  value  there,  to  be 
estimated  in  the  best  way  possible,  as  in  case  of  ship  (a). 

If  the  sacrifice  to  be  contributed  for  consists  of  a  jettison  or  The  value  of 
sale  of  goods  for  the  general  benefit,  then,  on  the  principle  tiso^orsold 
already  illustrated  in  the  case  of  ship  and  freight,  the  esti-  to'tibe^v^^ 
mated  net  value  of  the  goods  jettisoned  or  sold  must  be  added  of  the  gooda 
to  the  net  value  of  the  goods  saved,  and  the  whole  will  be  the 
contributory  value  of  the  goods  (6). 

Thus,  let  the  net  value  of  the  goods  saved,  deduct- 
ing freight,  be        £1,000 

Add  net  value  of  the  goods  jettisoned,  &c.,  de- 
ducting freight,  &c.        -        -        -        -        -         100 


Value  of  goods  to  contribute         -        .        -   £1,100 


In  whatever  way  the  goods  saved  are  deteriorated  or  Damaged 
damaged,  by  the  perils  of  the  sea,  after  the  sacrifice,  they  betok«a at 
must,  of  course,  be  taken  at  such  deteriorated  value,  for  such  ^^e^^JJ^ 
is  their  value  as  finally  saved  (c)  ;  if,  however,  they  have  been  the  damage  be 
damaged  by  the  very  sacrifice  for  which   contribution   is  sacrifioe. 
claimed,  then  they  must  be  taken  at  their  value  as  sound,  for 
this  damage  is  made  good  to  them  in  contribution  (d). 

When  the  shipper  pays  freight  in  advance  at  the  outset  of  Freight  paid 
the  voyage  the  owner  of  the  goods  contributes  in  respect  "^    ^^^' 

(z)  Fletoher  1^.  Alexander  (1868),  (b)  Steyens,  Average,  48. 

L.  B   3  C   P.  375 ;  St^ens.  Aver-  j^^^  ^   ^^^^ 

T^-»-  •       "^.'  ■■  1    ''  ""i  I"  »•  3  0-  P-  876  ;  Beneoke,  Pp.  of 

2  Fhilbps,  8.  1365,  and  case  there      TQ^em  298 

cited,  antt,  b.  981,  note  (b), 
(a)  Cf.  anU,  s.  984.  {d)  SteYens,  Arerage,  48. 
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Sect.  900.    thereof  (^).     Whether  or  not  such  eontributioii  is  properly 
regarded    as    an    additional    tax    upon    the    goods  is  not 

clear  (/). 

Example  of  a      991.  By  way  of  illustrating  what  has  preceded,  the  foUow- 
average  ing  example,  in  figures,  of  a  general  average  adjustment, 

adjustment,     g^^^  ^fter  the  ship's  arrival  at  her  port  of  destination,  is 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping : — 


Valttahon  of  Losses. 

Goods  of  A.  jettisoned £600 

Damage  done  to  goods  of  B.  by 

thejettison    200 

Freight  of  A.'s  goods  jettisoned    1 00 
Price   of    a   new  cable, 

anohor  and  mast ......  £300 

Deduct  one-third  new  for 

old(^)    100 

- —    200 
Expense  of  bringing  the  ship 

off  the  sands 60 

'Pilotage  and  expenses  of  going 

into  and  oat  of  the  port  where 

the  ship  pat  in  to  refit    ....     100 

Expenses  there  (A) 26 

Adjusting  this  average   ......        4 

Postage 1 

Total  amount  of  losses  to  be 
contributed  for    ,.,.£1,180 


Value  of  Abtioleb  to  oohtbzbute. 

Goods  of  A.  jettisoned £600 

Net  Talue  of  the  goods  of 
B.,  deducting  freight  and 
charges,  and  including 
amount  made  good  in  gene- 
ral average 1,000 

Ditto  of  the  goods  of  G 600 

Ditto  ditto  D 2,000 

Ditto  ditto  E 6,000 

Value  of  the  ship  ,,..  £2,000 
Net  freight,  deducting 
wages  and  charges. .       800 


2,800 


Total  of  contributory  values.  .£11,800 


Then,  as  11,800/.  :  1,180/.  ::  100/.  :  10/.,  therefore  each 


(e)  Trayes  v.  Worms  (1866),  34  L.  J. 
C.  P.  274  ;  Benecke,  Pr.  of  Indem. 
314.  Amould  (2nd  ed. p.  969,  follow- 
ing Phillips,  vol.  ii.  s.  1401)  was  of  a 
contrary  opinion.  The  point,  how- 
ever, seems  now  to  be  settled  by  the 
case  above  cited.  As  regards  freight 
at  the  risk  of  a  charterer,  it  is  ex- 
pressly provided  by  a  rule  of  the 
Association  of  Average  Adjusters 
that  no  deduction  shall  be  allowed 
for  wages  and  port  charges  except 


in  the  case  of  charters  in  which  the 
wages  and  port  charges  are  payable 
by  the  charterer. 

(/)  See  anUy  s.  986,  n.  (^). 

(g)  Only  one-sixth  is  now  allowed 
in  respect  of  cables,  and  nothing  off 
the  price  of  a  new  anohor. 

(A)  The  loss,  to  repair  which  the 
ship  put  in  to  refit,  being  general 
average,  and  assuming  Atwood  v. 
Sellar  ((1880),  4  Q.  B,  D.  842;  5 
Q.  B.  D.  286)  to  be  good  law. 
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person  will  lose  10  per  cent  on  the  value  of  his  interest  in    Sect.  991. 
ship,  freight,  and  cargo. 

Thus  A.  loses  50/.,  B.  100/.,  0.  50/.,  D.  200/.,  E.  500/.,  the 
shipowners  280/. 

The  shipowners,  therefore,  are  to  pay  towards  the  contribu- 
tion 280/. ;  but  they  are  to  be  paid  480/.  {i.e.,  freight,  100/. ; 
mast,  cable,  and  anchors  sacrificed,  200/.;   disbursements, 

180/.) :  on  the  whole,  therefore, 

£ 
The  shipowners  are  actually  to  receive     -        -        -     200 

A.  contributes  50/.,  but  is  to  be  paid  500/. — ^actually 
receives 450 

B.  contributes  100/.,  but  is  to  be  paid  200/. — actually 
receives     -- 100 


Total  to  be  actually  received 

On  the  other  hand,  C,  D.,  and  E.  \  0.  - 
have  lost  nothing,  and  are  to  |  D.  - 
pay  as  before,  viz. : —  /  E.    - 

Total  to  be  actually  paid   - 


£750 

50 
200 
500 

£750 


This  amount  is  exactly  equal  to  the  total  to  be  actually 
received,  and  must  be  paid  to  each  person  entitled  to  contri- 
bution in  rateable  proportion. 


The  proper  place  for  the  adjustment  of  general 
average  is,  as  we  have  abeady  seen,  the  ship's  port  of  destina- 
tion or  discharge.  It  often  happens,  however,  that  a  ship 
may  have  more  than  one  destination,  and  be  carrying  cargo  to 
be  discharged  at  more  than  one  place,  and  even  at  places  in 
different  coimtries  with  different  laws.  In  such  a  case  the 
questions  as  to  where  an  adjustment  is  to  take  place,  on  what 
values,  and  according  to  what  law,  are  some  of  many  difficult 
points  that  may  arise,  and  there  is  no  judicial  authoriiy  on 
the  subject.     It  is,  however,  discussed  very  clearly  and  oare- 


Plaoe  of  ad- 
justment and 
foreign  ad- 
justment. 
Where  should 
a  loss  be  ad- 
justed where 
the  vessel  is 
carrying 
oargofor 
different 
destinations  ? 
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Sect.  992.  fully  by  Mr.  Carver  (t),  and  also  by  Lownd^  (y),  to  whose  pages 
the  reader  is  referred.  Mr.  Carver's  view  on  the  whole  is  that 
the  ultimate  port  of  the  voyage  should  as  a  rule  be  regarded, 
and  that  the  adjustment  should  be  there  made  on  the  basis  of 
the  arrived  values.  Lowndes  gives  a  useful  illustration 
of  what  was  actually  done  in  a  recent  case  of  some  import- 
ance, where,  however,  the  adjustment  was  agreed  to  without 
litigation.  Apart  from  complications  of  this  nature,  the  rule 
is,  that  where  the  port  of  destination  happens  to  be  a  foreign 
port,  the  general  average  loss  is  adjusted  there,  according  to 
the  law  and  usage  of  the  country  to  which  such  foreign  port 
belongs;  and  the  adjustment -so  made  is  called  a  foreign 
adjustment  (A).  If  the  adventure  be  broken  up  at  an  inter- 
mediate port,  either  of  necessity  or  by  consent  of  the  parties, 
that  port  becomes  in  effect  the  port  of  discharge,  and  the 
place  therefore  for  adjusting  the  general  average.  But  in  the 
absence  of  proof  of  the  termination  of  the  voyage,  by 
necessity  or  consent,  at  an  intermediate  port,  an  adjustment 
made  at  such  port,  without  the  express  consent  of  all  parties 
concerned,  will  not  be  binding  on  them  (/). 

It  has  also  been  abeady  observed  that  there  is  great 
diversity  in  the  practice  of  different  coimtries  with  regard  to 
what  shall  or  shall  not  be  included  in  general  average ;  some- 
times losses  are  included  and  charged  for  which  are  general 
average  in  the  country  where  the  adjustment  is  settled,  but 
not  so  in  the  country  where  the  charter-party  was  entered 
into  and  the  policy  of  insurance  effected ;  and  sometimes  a 
different  proportion  of  contribution  is  assessed  in  the  foreign  . 
port  from  what  would,  imder  similar  circumstances,  have  been 
assessed  in  the  home  port. 

(i)  Carriage  by  Sea,  s.  426.  diate  port,  cf .  Fletcher  v,  Alexander 

U)  Gen.  Ay.  pp.  271-275,  8.  62.  (l^^^)'  ^'  »'  »  0.  P.  376  ;  Mavro  r. 

^^  PF     «         '  »  Q^^^^  -Ktam^  Ins.  Co.  (1874),  L.  R. 

(At)  Bimmondfl  v.  White  (1824),  2  9  C.  P.  696  ;  10  C  P.  414 ;  and,  for 

B.  &  Cr.  806.  an  extreme  case  upon  the  facts,  see 

(/)  As  to  what  justifies  the  termi-  Hill  v.  Wilson  (1879),  4  C.  P.  D. 

nation  of  the  voyage  at  an  interme-  329. 
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993.  In  either  case  two  questions  arise  : — ^First,  are  the  co-    Beet.  098. 

adventurers  themselves  bound  by  the  foreign  adjustment? 

Secondly,  are  the  imderwriters  boimd  by  it  P 

With  regard  to  the  first  question  there  is  now  no  contro-  Th©  parties  to 

the  adyeDtnre 
versy  amongst  jurists,  for,  as  it  is  expressed  by  Stcwy,  J.,  are  bound  by 

"  When  a  case  of  general  average  occurs,  if  it  is  settled  in  the  ^j^^ent. 
foreign  port  of  destination,  or  in  any  other  foreign  port  where 
it  rightfully  ought  to  be  settled,  the  adjustment  there  made 
will  be  conclusive  as  to  the  items,  as  well  as  the  apportion- 
ment thereof  upon  the  various  interests,  although  it  may  be 
diflFerent  from  what  our  own  law  would  have  made  in  case 
the  adjustment  had  been  settled  in  our  own  ports  "  {m). 

Thus  where,  on  an  adjustment  settled  at  St.  Petersburg,  the 
owners  of  the  cargo  (British  subjects)  had  been  compelled  (in 
order  to  get  possession  of  tiieir  goods)  to  pay  a  contribution 
assessed  upon  them  for  the  expenses  of  repairs,  which  were 
general  average  in  Eussia  but  not  in  this  country,  it  was 
held  that  they  could  not  recover  it  back  from  the  shipowner, 
who  was  himself  a  British  subject  (n). 

The  same  decision  was  given  in  a  case,  also  arising  upon 
a  Bussian  adjustment,  where  the  contribution  was  for  wages 
and  provisions  during  a  refitment,  which,  as  we  have  seen, 
are  not  general  average  in  this  ooimtry;  here  also  the 
action  was  brought  by  the  owner  of  the  goods  to  recover  back 
the  simi  so  paid  against  the  shipowner,  and  with  the  like 
result  (0). 

The  reason  of  the  rule  is  thus  given  by  Lord  Tenterden  (in  Reason  of 
the  course  of  his  judgment  in  the  case  of  Simmonds  v.  White) : 
"  The  shipper  of  goods  tacitly,  if  not  expressly,  assents  to 
general  average,  as  a  known  maritime  usage,  and  by  assenting 
to  it  he  must  be  also  taken  to  assent  to  its  adjustment  at  the 
usual  and  proper  place,  according  to  the  usage  and  law  of  the 
place"  (jt?). 

(m)  Peters  v.  Warren  Ins.  Co. ;  ^^^  Dagleish  v.  Davidson  (1824).  6 

see  2  Phillips,  Ins.  s.  1418.  Jj     "^ 

(n)  Simmonds  r.  White  (1824),  2  ^^^^  *  ^^^'  ^' 

B.  &Cr.806.  (P)  2B.&Cr.810. 

VOL.  11.  4  c 
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Sect.  998.       The  law  in  this  respect  is  the  same  in  the  United  States  {q). 


The  under- 
writer is 
bound  by 
a  foreifm 
adjnstmeDt, 
when  proved 
to  have  been 
settled  accord- 
ing to  the 
lawn  and 
nsa^  of  the 
foreign  part. 


994.  With  regard  to  the  second  question,  namely,  whether 
the  underwriter  in  this  country  is  bound  by  a  foreign  adjust- 
ment, many  difficulties  have  been  raised,  and  it  has  been 
strenuously  contended  by  some  writers  of  considerable  prac- 
tical knowledge,  both  in  this  coimtry  and  the  United  States, 
that  the  underwriters  should  in  no  case  be  boimd  by  a  foreign 
adjustment,  when  either  the  items  of  the  loss  or  the  modes  of 
apportionment  are  difiFerent  from  what  they  would  have  been 
had  the  adjustment  been  settled  in  a  home  port  (r). 

There  have  not  been  very  many  decisions  on  this  point  in 
English  Courts — ^no  doubt  owing  to  the  fact  that  it  is  now, 
and  has  tor  some  time  been,  the  regular  practice  to  insert  in 
policies  a  special  clause,  known  as  the  Foreign  General  Average 
Clause,  by  which  the  parties  expressly  provide  for  the  con- 
tingency of  an  adjusiment  being  made  abroad.  The  eflfect 
of  this  clause  will  be  discussed  later.  At  present  the  point 
for  consideration  is  as  to  the  binding  nature  of  a  foreign 
adjustment,  where  there  is  no  such  clause  in  the  policy. 

The  true  rule,  to  be  gathered  from  general  reasonings  and 
from  the  tenor  of  the  few  decisions  there  are  on  this  subject, 
appears  to  be  this : — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  rightly  settled 
according  to  the  laws  and  usages  of  the  foreign  port  («) ; 

2.  But  that,  imless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no 


(q)  3  Kent,  Com.  243. 

(f)  See,  especially,  Stevens,  Aver- 
age, 71 »  72.  Phillips  appears  to 
admit  that  the  underwriters  would 
be  bound,  even  though  the  contri- 
bution should  be  differently  appor- 
tioned, provided  the  losses  adjusted 
as  general  average  would  be  either 
general  or  particular  average  at  the 


homeport,  but  not  otherwise.  2  Phil- 
lips, Ins.  s.  1414. 

(«)  Provided  always  that  the  loss 
which  is  declared  by  the  foreign 
adjustment  to  be  general  average 
arose  from  a  peril  insured  against. 
See  Harris  v,  Scaramangfa  (1872), 
L.  R.  7  C.  P.  per  Brett,  J.,  at. 
p.  496,  citing  2  Phillips,  Ins.  ss.  1363, 
1409,  1414. 
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case  "bound  thereby,  if  it  would  not  be  general  average  in  this    ^^^'  ^^^ 
country. 

995.  Thus,  where  the  assured  (owner  of  goods)  had  been  Cases  in  which 
compelled  to  pay,  under  a  foreign  adjustment  settled  at  Pisa,  adjustment 
in  respect  of  losses,  some  of   which  would  not  have  been  ^i^^^?^^^^ 
general  average  in  this  coimtry,  and  upon  contributory  values,  Newman  r. 
differently  computed  from  what  they  would  have  been  in  this 
country  (the  goods  being  assessed  at  their  full  value,  the  ship 
at   one-half,   the  freight  at  one-third),  yet,   as   it  clearly 
appeared  in  evidence  that  all  the  losses  in  respect  of  which 
the  claim  was  allowed  were  general  average  at  Pisa,  and  that 
the  apportionment  of  loss  was  correct  according  to  the  mer- 
cantile usage  of  that  place,  the  assured  was  allowed^to  recover 
against  his  imderwriter  the  full  proportionable  amoimt  of  his 
claim  (t). 

So,  where  the  holder  of  a  respondentia  bond  (on  a  Danish  Walpole  v. 
ship),  who  would  not  have  been  liable  to  general  average  at  ^^' 
all  in  this  country,  was  compelled  to  pay  a  contribution  under 
a  foreign  adjustment,  settled  in  Denmark,  satisfactory 
evidence  having  been  given  that  it  was  the  law  and  practice 
in  Denmark  that  holders  of  respondentia  bonds  should  con- 
tribute in  general  average,  he  recovered  against  his  imder- 
writers(w). 

In  both  these  cases  there  was  clear  evidence  that  the  adjust-  Where,  how- 

ment  was  correct  according  to  the  law  and  practice  of  the  a  proper  case 

port  where  it  was  settled,  and  it  was  also  clear  that  the  port  ^t^^©^ 

where  it  was  in  fact  settled  was  the  proper  port  for  settlement,  according  to 

,  .  the  laws  and 

K,  however,  either  of  these  facts  be  not  satisfactorily  estab-  usages  of  the 

lished,  the  imderwriter  will  not  be  boimd  by  the  foreign  t^^^aS^  ' 

adjustment,  whenever,  either  in  the  items  or  the  apportion-  ^^^  ?  ^^* 

ment  of  the  loss,  it  differs  from  what  it  would  have  been  if  foreign  ad- 
justment, 
settled  in  his  own  coimtry  (x). 

996.  Thus,  where  the  owner  of  goods  insured  from  London 

(0  Newman  i^.  Gazalet,   2  Park»      898. 
900.  {x)  Hillr.  Wilson  (1879),  4  0.  P.  D. 

(ti)  Walpolei^.  Ewer  (1789),  2  Park,      829 ;  2  Phillips,  s.  1414. 

4c2 
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Power  V, 
Whitmore, 


Sect.  006.  to  Lisboii  was  compelled,  under  a  foreign  adjustment,  settled 
in  Lisbon,  to  pay  a  contribution  for  losses  which,  according  to 
the  laws  of  this  country,  do  not  belong  to  general  average — 
and  no  sufficient  proof  was  given  that,  by  the  laws  and  usages 
of  Lisbon,  such  losses  were  treated  as  general  average  there — 
it  was  held  that  the  owner  of  the  goods  could  not  recover 
from  his  underwriter  his  proportionable  amount  of  the  sum  so 
paid  {y). 

It  by  no  means  follows  from  this  case,  as  has  been  some- 
times supposed,  that  imderwriters  in  this  coimtry  can  in  no 
case  be  boimd  by  a  foreign  adjustment;  for  Lord  Ellen- 
borough  puts  his  judgment  entirely  on  the  ground  that  the 
case  contained  no  allegation  of  fact,  as  to  its  being  the  law  or 
usage  at  Lisbon  to  treat  losses  and  expenses  of  the  kind 
charged  for  as  the  subjects  of  general  average. 

Finally,  the  view  of  the  law  as  above  stated  was  confirmed 
in  Harris  v,  Scaramanga  :  "  Now,  I  think,  it  is  clearly  estab- 
lished that  upon  such  a  policy  "  (e>.,  a  policy  containing  no 
special  foreign  adjustment  clause)  "  English  imderwriters  are 
boimd  by  the  foreign  adjustment  as  an  adjustment,  if  made 
according  to  the  law  of  the  coimtry  in  which  it  was  made. 
They  are  bound,  although  the  contributions  are  apportioned 
between  the  different  interests  in  a  manner  different  from  the 
English  mode,  or  though  matters  are  brought  into  or  omitted 
from  general  average  which  would  not  be  so  treated  in 
England'' (2). 

The  law  in  the  United  States  upon  this  subject  appears  to 
be  to  the  same  effect  (a). 


Harris  r. 
Soaramangfa, 


(y)  Power  v,  Whitmore  (1816),  4 
M.  &S.  141. 

{z)  Harris  r.  Scaramangfa  (1872), 
L.  B.  7  C.  P.  at  p.  496,  per  Brett,  J. 
In  Hendricks  9,  Australasian  Ins. 
Co.  (1874),  L.  R.  9  C.  P.  at  p.  468, 
the  same  learned  Jadg^  seems  to  use 
expressions  to  a  somewhat  different 
effect.  See  also  Mavro  v,  Ooean 
Mar.  Ins.  Co.  (1874),  L.  R.  9  C.  P. 
696 ;  10  0.  P.  414  ;  Stewart  r.  West 


India  Co.  (1873),  L.  R.  8  Q.  B.  88, 
362 ;  The  Mary  Thomas,  [1894]  P. 
108. 

(a)  3  Kent,  Com.  243;  see  also  the 
cases  collected  in  2  Phillips,  Ins. 
s.  1414.  Phillips  classifies  the  cases 
under  three  heads:  1.  Where  the 
foreign  adjustment  merely  yaries 
the  proportions  of  the  contrihution. 
2.  Where  it  brings  into  general 
average  what  by  the  lex  hei  eontraeti^ 
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997.  Such,  then,  being  the  position  apart  from  any  special    Sect.  997. 
clause  in  the  policy,  it  now  remains  to  consider  the  effect  of  The  Formgn 
the  foreign  general  average  clause  above  referred  to.     This  Clause, 
clause  runs  substantially  as  follows :  "  General  average  and 
salvage  charges  payable  as  per  official  foreign  adjustment  if 
so  made  up  (or  per  York- Antwerp  Rules),  if  in  accordance 
with  the  contract  of  affreightment."     In  order  to  determine  Its  object, 
the  effect  of  the  clause,  it  is  necessary  to  consider  the  object 
with  which  it  was  introduced  into  policies.     Now,  as  regards 
this  point,  there  have  been  two  views  :  (1)  That,  there  being 
doubts  as  to  whether  the  cases  above  cited  from  Park  (6) 
sufficiently  established  the  law  as  above  laid  down,  the  clause 
was  only  inserted  in  order  to  remove  all  such  doubts,  or,  in 
other  words,  in  order  to  avoid  running  the  risk  of  the  Pisa  (c) 
case  being  considered  bad  law.      (2)  That  the   clause  was 
intended  to   do   something  more,  and  to  give  the  foreign 
adjustment  some  further  effect  than  had  been  given  to  it  by 
tlie  decisions  on  policies  which  did  not  contain  such  a  clause. 

In  support  of  the  former  of  these  two  views,  arguments  of 
considerable  strength  could  imdoubtedly  be  urged,  and  such 
was  apparently  the  view  of  Lord  Blackburn  (d).  But  the 
expressions  of  his  Lordship  in  which  this  view  is  indicated 
can  hardly  be  regarded  as  entitled  to  more  weight  than  is 
usually  assigned  to  obiter  dicta^  whereas  the  latter  view  is 
clearly  the  basis  of  the  decision  of  the  Court  in  Harris  t\ 
Scaramanga  {e).  It  seems,  therefore,  that  the  latter  view 
must  be  considered  as  the  authoritative  view  of  our  Courts. 

It  has  already  been  observed  that  even  in  cases  where  there 
is  no  foreign  adjustment  clause,  a  foreign  adjustment,  if 
properly  made,  binds  an  English  underwriter,  even  though 

is  partdcalar  average,  and  vice  vertd,  (b)  Newman  t^.  Cazalefc  and  Wal- 

3.  Where  it  brings  into  general  aver-  pole  v.  Ewer,  ubi  supra, 

age  what,  hy  the  lex  loei,  is  neither  (c)  Newman  v.  Cazalet. 

general  nor  particular  arerage.   Ad-  (rf)  See  Mavro  v.  Ocean  Co.  (1876), 

mitting  the  liability  of  the  under-  L.  R.  10  C.  P.  at  p.  418.    See  also 

writer  in  the  two  former  classes  of  MoArthur,  Mar.  Ins.  208. 

oases,  he  disputes  it  in  the  third.    See  (e)  See  especially  the  judgment  of 

also  Baily,  General  Average,  199.  Brett,  J.,  L.  R.  7  C.  P.  at  p.  498. 
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Beet.  097.  the  contribution  is  thereby  assessed  in  different  proportions 
than  it  would  have  been  assessed  by  English  law,  and  even 
though  matters  are  thereby  included  or  excluded  as  general 
average  which  English  law  would  have  treated  diflferently. 
But  there  is  under  such  circumstances  one  defence  open  to 
the  imderwriters,  notwithstanding  the  foreign  adjustment, 
viz.,  to  show  that  the  loss,  which  is  declared  by  such  adjust- 
ment to  be  general  average,  did  not  arise  from  any  of  the 
perils  covered  by  the  policy.  It  has  been  decided  that  the 
insertion  of  the  foreign  adjustment  clause  has  the  eflFect  of 
depriving  the  underwriter  even  of  this  defence. 

The  Foreign        998.  The  point  arose  in  Harris  r.  Scaramanga,  where  it 

Ad  j  QstiD  eii  t 

Clause  makes  appeared  that  the  foreign  adjustment  not  only  assessed  con- 

■writCTlSble  tribution  on  different  principles  from  English  law,  but  also 

^enwhwe  included,   under  the  head   of  general   average,   losses  and 

average  was  expenses  which,  whether  or  not  properly  the  subject  of  con- 

perils  insured  tribution  as  between  the  ship,  cargo  and  freight,  would  not 

^'^^'  apart  from  the   clause    be    recoverable  from  underwriters, 

Hams  V.  ^^  ^  ^  ^  ' 

Scaramanga.  inasmuch  as  they  arose  from  perils  which  were  not  insured 
against  at  all.  The  underwriters  objected  to  such  an  exten- 
sion of  their  liability  imder  the  policy  as  would  compel  them 
in  effect  to  indemnify  against  perils,  the  risk  of  which  they 
had  not  imdertaken.  The  Court,  however,  determined  that 
the  clause  had  this  wide  effect.  The  facts  of  the  case  were  as 
follows : — A  cargo  of  rye  was  insured  from  Taganrog  to 
Bremen.  The  policy  contained  the  usual  memorandum, 
"  Com,  &c.  warranted  free  from  average  imless  general,  or 
the  ship  be  stranded,"  &c. ;  and  in  the  margin  were  the 
following  conditions : — "  To  pay  general  average  as  per 
foreign  statement,  if  so  made  up.  Warranted  free  from 
particular  average  unless  the  ship  be  stranded,  &c.  War- 
ranted free  from  capture  and  seizure."  After  leaviQg 
Taganrog,  the  vessel  having  encoimtered  severe  weather  was 
compelled  to  put  into  two  several  ports  for  repair,  at  each  of 
which  the  captain,  in  order  to  obtain  funds  to  put  her  in  a 
condition  to  continue  her  voyage,  gave  a  bottomry  bond  on 
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ship,  freight  and  cargo.  On  arrival  at  Bremen  the  consignees  Beet.  998. 
of  the  cargo  paid  the  whole  amount  in  order  to  obtain  de- 
livery, the  captain  having  no  funds.  The  ship  was  eventually 
sold  at  the  instance  of  the  consignees,  but  sold  for  663/.  less 
than  was  certified  by  the  average  stater  at  Bremen  to  be  the 
ship's  proportion  of  liability  on  the  bonds.  A  supplemental 
average  statement  was  subsequently  made  at  Bremen,  in 
which  this  sum  was  stated  as  "  the  amount  which  the  cargo 
had  to  pay  as  additional  bottomry  debt "  to  ihe  holders  of 
the  bonds,  and  it  was  admitted  that  "  such  a  loss  is  treated  at 
Bremen  as  a  general  average  loss,  and  not  as  a  particular 
average  loss."  The  action  was  brought  upon  the  policy  to 
recover  the  663/.  as  for  a  general  average  loss,  stated  so  to  be 
by  the  foreign  adjustment.  The  main  defence  was  that  even 
assuming  the  loss  to  be  a  general  average  loss  by  the  law  of 
Bremen,  it  was  not  due  to  any  peril  insured  against,  but 
merely  owing  to  the  want  of  funds  of  the  captain.  Bovill, 
C.  J.,  however,  delivering  the  judgment  of  himself  and 
Keating,  J.,  held  that  the  question,  whether  the  claim  in 
this  case  was  to  be  considered  as  general  average  for  which 
the  underwriters  were  liable,  was  to  be  determined  not  by 
the  Court,  but  by  the  foreign  stater.  "  It  seems  to  me  that 
the  general  effect  of  the  memorandum  is  to  make  the  under- 
writers liable,  as  for  general  average,  for  whatever  the  owners 
of  the  goods  might  be  called  upon  to  pay  on  that  account  by 
the  foreign  statement  of  adjustment.  This  memorandum  was 
probably  introduced  in  order  to  avoid  all  questions,  not  only 
as  to  the  propriety  of  particular  items  being  treated  as  the 
subjects  of  general  average,  but  also  as  to  the  correctness  of 
the  apportionment."  "  Under  the  terms  of  this  policy,  the 
imderwriters  and  the  assured  have  both  agreed  to  accept  the 
adjustment  and  statement  of  the  average  stater  in  the  foreign 
port,  if  and  when  made,  as  conclusive  between  them,  both  in 
principle  and  details,  as  to  the  loss  which  the  underwriters 
are  to  undertake  in  respect  of  general  average,  subject  to  the 
exception  of  any  matters,  such  as  capture  or  seizure,  which 
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Sect.  098.  are  excluded  by  ihe  express  terms  of  the  policy"  (/),  and 
later  (g),  "  If  the  defendants'  contention  be  correct,  it  would 
equally  have  entitled  them  to  dispute  each  item  in  the  original 
average  statement  on  the  ground  that  it  was  not  properly 
the  subject  of  general  average,  or  that  it  did  not  arise  from 
any  of  the  perils  covered  by  the  policy.  But  it  appears  to 
me  that  the  intention  and  eflPect  of  the  policy  and  memo- 
randum were  that  all  such  questions  should  be  excluded  in  all 
cases  where  a  foreign  statement  of  general  average  had  been 
made  up,  as  it  was  in  this  case,  at  the  proper  port  of  adjust- 
ment abroad ;  and  that  the  underwriters  by  this  policy,  as 
between  themselves  and  the  assured,  agreed  to  be  bound  by 
the  opinion  and  decision  of  the  foreign  average  stater,  both  as 
to  facts  and  law,  on  the  subject  of  the  general  average  in  the 
statement  which  he  might  make  up  in  the  foreign  port." 

999.  The  judgment  of  Brett,  J.,  is  more  decisive.  He 
agreed  that  the  loss  was  not  a  general  average  loss  by 
English  law,  and  that  it  was  not  due  to  a  peril  insured 
against.  He  then  expresses  the  opinion,  after  discussing  such 
authority  as  there  is  on  the  point,  that  even  where  a  policy 
contains  no  foreign  adjustment  clause  an  English  imderwriter 
is  boimd  by  the  terms  of  a  foreign  adjustment  to  pay  what 
such  adjustment  declares  to  be  general  average,  though  not 
general  average  by  English  law ;  but  that  this  liability  only 
attaches  where  the  general  average  loss  is  due  to  a  peril 
insured  against.  Such  being  the  effect  of  an  ordinary  policy, 
some  additional  effect,  he  continues,  must  be  given  to  the 
clause,  in  order  that  its  insertion  may  not  be  meaningless,  and 
the  only  way  to  give  such  effect  to  the  clause  is  to  say  that  it 
was  intended  to  meet  such  a  case  as  the  one  before  the  Court. 
Where,  therefore,  by  foreign  law  a  loss  is  a  general  average 
loss,  and  where  by  such  law  a  general  average  loss  is, 
by  the  mere  fact  of  its  being  a  general  average  loss,  . 
properly  chargeable  to  underwriters,  whether  or  not  the  peril 
which  caused  such  loss  is  covered  by  the  policy  in  question,  a 


Opinion  of 
Brett,  J.,  as 
to  effect  of 
Foreign 
Adjuhtment 
Clause. 


(/)  L.  R.  7  0.  P.  at  p.  489. 


(jr)  At  p.  491, 
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foreign  adjustment  which,   in    accordance  with   such  law,    Sect.  999. 
charges  the  loss  against  an  English  underwriter  is  binding  on 
the  underwriter,  if  he  has  agreed  to  accept  a  foreign  adjust- 
ment, even  though  he  in  his  policy  has  never  granted  protec- 
tion against  the  peril  to  which  the  loss  was  due  (h). 

1000.  It  is  not  proposed  to  criticise  this  decision  except  by  Crltioisin  of 
pointing  out  that  the  members  of  the  Court  were  all  of     ®     ®' 
opinion  that  if  the  general  average  loss  had  been  caused  by  a 

peril  expressly  excepted  in  the  policy,  such  as  capture  or 
seizure,  the  underwriters  would  not  have  been  liable  in 
respect  thereof,  whatever  might  be  the  tenor  of  the  foreign 
adjustment.  If,  however,  this  be  conceded,  why  does  not  the 
same  reasoning  apply  to  the  case  of  perils  which  are,  it  seems, 
equally  excepted  from  the  policy  by  being  omitted  therefrom 
altogether  P  And,  generally,  it  seems  strange  that  an  owner 
of  ship  or  cargo  who  has  omitted  to  insure  against  a  parti- 
cular peril  should  nevertheless  be  entitled  to  claim  against 
his  underwriters  for  a  loss  by  that  peril,  sustained  in  the  first 
instance  by  the  owner  of  some  other  interest,  merely  because 
he  is  considered  abroad  to  be  liable  to  contribute  thereto,  by 
the  application  of  the  doctrine  of  general  average. 

1001.  Where  the  foreign  statement  is  made  binding,  it  Poreign 

renders  the  imderwriter  liable  not  only  to  reimburse  the  clause  nu^ 

assured  in  respect  of  contributions  levied  upon  his  interest  in  ^'[^'lif^" 

favour  of  the  other  interests,  but  also  to  make  good  to  him  *?  pay  par- 
ticular 
his  own  contribution  to  a  loss  sustained  by  his  own  particular  ayerage  not 

interest,  which  is  particular  average  by  English  law,  but  ^uoy,  if  it  be 

general  average  imder  the  adjustment.     Thus,  in  Mavro  v.  g©n^«law- 

Ocean  Marine  Insurance  Co.  (i),  there  was  a  partial  loss  both  law^. 

of  ship  and  cargo  under  circumstances  which  constituted  a  Oc^Mar. 

case  for  general  average  contribution  by  foreign,  but  not  by  ^^-  ^• 

(A)  HarriB  v.  Soaramanga  (1872),  only  been  included  as  g^eral  average 

L.  R.  7  C.  P.  481.    It  is  difficult  to  in  the  foreign  statement.    See  also 

see  why,  on  the  principle  of    this  Robinowsr.  Swing's  Trustees  (1876), 

case,  the  claim   in  Greer  v.  Poole  3  Gt.  of  Sees.  Gas.  (4th  series)  1134. 
(1880),  6  Q.  B.  D.  272,  could  not  (•)  (1874),  L.  B.  9  G.  P.  696 ;  10 

have  been  recovered,  had  the  amount  G.  P.  414  (Exoh.  Gh.). 
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Sect.  1001.  English,  law.     In  an  action  on  the  policy  brought  by  the 

cargo-owners,  the  defendants  paid  all  the  items  stated  by  the 

foreign  adjustment  to  be  general  average,  except  in  respect  of 

the  damage  to  the  cargo,  relying,  as  regards  the  latter,  on  a 

"  free  from  average,  imless  general  '*  clause.     Admitting  the 

correctness  of  the  decision  in  Harris  v.  Scaramanga,  they 

nevertheless  contended  that  the  foreign  adjustment  which 

had  been  made  in  pursuance  of  a  similar  clause  only  applied 

so  as  to  make  them  liable  for  the  amoimt  which  the  plaintrfiFs 

had  paid  by  way  of  contribution  to  the  damage  sustained  by 

the  ship.     The  Court,  however,  held  that  the  plaintiflfs  were 

also  entitled  to  recover  the  loss  suffered  by  the  cargo  itself. 

Foreign  Although  the  adoption  of  the  foreign  adjustment  clause 

Adjustinoxit 

Clause  binds    has  in  most  cases  the  effect  of  increasing  the  liability  of  the 

^U  as  imder-  underwriter,  yet  there  may  be  cases  where  the  effect  is  the 

^"*®'-  opposite.     The  adjustment  when  properly  made  is  as  binding 

on  the  assured  as  it  is  upon  the  insurer,  and  the  former 

cannot  turn  round,  in  a  case  where  it  suits  him  to  do  so,  and 

recover  from  his  own  underwriters,  as  particular  average  or 

otherwise,  what  the  foreign  statement  has  declared  to  be  only 

recoverable  as  general  average  by  a  contribution  from  the 

other  interests.    Thus  in  "The  Mary  Thomas'*  a  contribution 

to   certain   expenditures   incurred  by  the   shipowner,  which 

were   general    average   expenditures    by  foreign    law,   was 

assessed  against  the  cargo.     The  shipowner  was,  however, 

unable  to  obtain  payment  from  tlie  cargo-owners,  owing  to 

the  rule  of  law  in  the  foreign  country  which  precluded  him 

from  doing  so  where  the  loss  was  occasioned  by  the  default 

of  his  own  servants.     He  then  endeavoured  to  reprobate  the 

foreign  statement  and  to  recover  the  amoimt  from  his  own 

underwriters.     But  this  he  was  not  allowed  to  do  (k). 

Moreover,  the  clause  does  not  apply  at  all  where  there  is 

ab  initio  no  case  for  general  average,  and  therefore  no  neces- 

{k)  The  Mary  Thomas,  [1894]  P.  j^^^^^  ^  ^  (1896),  1  Com.  Cas. 
108  (0.  A.),  distinguishing  Dicken-  t  x   •       :x  -^    x 

son  r.  Jardine  (1868),  L.  R.  3  C.  P.  ^^^  (Mathew,  J.),  is  quite  consistent 

639.    It  is  doubtful  whether  Hick  r.  with  this  decision. 
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sify  for  a  foreign  statement,  or  question  as  to  any  place  of  Sect.  1001. 
adjustment  (/). 

1002.  It  is  sometimes  necessary  to  have  a  general  average  Where 

adjustment  prepared  abroad,  though  it  may  be  possible  and  jJl^^  abroad 

expedient  to  take  the  vessel,  which  has  suffered  the  general  on  an  estimate 

■^  ^  '  ^  ^  ^  ®  of  damage 

average  damage,  in  respect  of  which  the  adjustment  is  made,  Bustained. 

to  a  home  port  for  repairs.     The  cost  of  the  repairs  must  in 

this  case,  for  the  purposes  of  the  adjustment,  be  a  matter  of 

estimate,  which  may  easily  be  far  greater  or  far  less  than  the 

actual  cost  as  subsequently  determined.     Suppose  the  estimate 

to  exceed  the  actual  cost,  the  result  is  that  the  shipowner 

obtains  from  the   cargo   a  larger  contribution  than   he  is 

entitled  to.     As  between  the  shipowner  and  the  owners  of  the 

cargo,  such  a  circumstance  can  give  rise  to  no  question,  each 

party  being  deemed  to  have  agreed  to  be  bound  by  the 

amount  of  the  estimate.     But  an  interesting  and  difficult 

question  then  arises  between  the  shipowner  and  his  imder- 

writers.     Are  the  latter  also  boimd  by  the  estimate  made  for 

the  purposes  of  the  foreign  adjustment,  and  therefore  liable 

to  pay  the  shipowner  such  proportion  thereof  as  the  value  of 

the  ship  may  bear  to  that  of  all  the  contributing  interests  ? 

Or,  secondly,  are  the  imderwriters  only  boimd  to  pay  the 

shipowner  the  ship's  proportion  of  the  actual  repair  bill? 

Or,  thirdly,  are  the  under^\Titer8  entitled  to  treat  the  contract 

as  one  of  indemnity,  and  merely  to  pay  the  difference  between 

the  actual  cost  of  the  repairs  and  the  amoimt  already  received 

from  the  cargo  imder  the  foreign  adjustment  ? 

1003.  By  way  of  illustration,  let  us  suppose  that  in  a  case  lUnstration 
where  ship,  freight  and  cargo  are  of  equal  contributory  values, 

a  general  average  sacrifice  of  ship  takes  place,  and  that  in  the 
foreign  port  where  the  general  average  is  adjusted  the  amount 
of  the  ship's  damage  is  estimated  at  6,000/.  The  shipowner 
recovers  2,000/.,  being  one- third  of  this  sum,  from  the  cargo, 

(I)  The  Bngdla,  [1893]  P    189;      ^^j      ^^^     ^ 
but  with  this  decision  of.  that  ^'         r^  -o 
Mftthew,  J.,  in  Montgomeiy  v.  In-  ^'     •  1  7. 
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Sect.  1008.  and  her  repairs  are  subsequently  completed  at  home  for 
4,500/.  On  the  first  alternative,  the  shipowner  would  recover 
4,000/.  more  from  his  underwriters,  receiving  thus  6,000/.  in 
all  for  damage  which  has  only  cost  him  4,500/.  On  the 
second  alternative,  he  would  receive  from  his  imderwriters 
two-thirds  of  4,500/.,  making  5,000/.  in  all.  On  the  third 
alternative,  having  already  received  2,000/.  from  the  cargo,  he 
would  only  recover  the  balance  of  his  loss,  namely,  2,500/. 
There  is  obviously  much  to  be  said  in  favour  of  the  third 
alternative,  inasmuch  as  it  is  the  only  one  under  which  the 
shipowner  does  not  make  a  profit  out  of  his  loss.  And  if  it 
be  urged  that  there  is  no  reason  why  the  imderwriter,  rather 
than  the  shipowner,  should  enjoy  all  the  benefit  of  the  over- 
payment made  by  the  cargo-owner,  it  must  be  remembered 
that  in  the  converse  case — i,e,,  where  the  amoimt  of  the 
damage  happens  to  have  been  under-estimated  at  the  foreign 
port — it  is  the  imderwriters  on  ship  who  suffer  all  the  loss  in 
consequence  of  such  imder- estimate ;  for  the  shipowner  can 
proceed  against  his  own  underwriters  for  the  whole  of  his 
general  average  damage,  surrendering  to  them  merely  the 
inadequate  proportion  which  he  has  received  from  the  cargo. 
If,  then,  imder  these  circumstances  it  is  they  who  suffer,  it 
may  be  contended  that  when  circumstances  are  different  it  is 
they  who  should  have  the  advantage. 

The  attention  of  average  adjusters  seems  not  to  have  been 
60  much  turned  to  this  possible  view  of  the  matter  as  to  have 
been  divided  between  the  merits  of  the  other  two  alternatives. 
An  attempt  has  lately  been  made  to  agree  upon  a  rule  by 
which  the  second  alternative  would  have  become  a  rule  of 
practice,  but  the  discussion  revealed  so  substantial  a  difference 
of  opinion  that  the  attempt  proved  a  failure.  Those  who 
support  the  first  alternative  conceive  that  it  is  forced  upon 
them  by  the  decisions  upon  the  Foreign  Adjustment  Clause 
which  have  been  already  noticed  (w),  and  that  the  adoption 

(m)  E.ff.  Harrii  r.  Soajunaiigs ;      a1    Ships'    SmaU    Damage    Asm. 

Hick  r.  London  Ass.  Co. ;  The  Mary  ^ 

Thomas,  uH  «yr«,  and  Price  v.  The      (188»),  22  Q.  B.  D.  680. 
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of  any  other  rule  would  be  in  defiance  of  the  law.  The  Sect.  1008. 
editors  do  not  quite  appreciate  this  difficulty.  These  cases  do 
not  appear  to  determine  anything  more  than  that  what  a  foreign 
adjustment  declares  to  be  general  average  shall  be  general 
average,  and  that  the  aggregate  of  such  adjustment  shall  be 
recoverable  as  such  from  English  underwriters.  They  do  not 
determine  that  a  shipowner  shall,  under  any  circumstances, 
recover  from  his  underwriters  more  than  the  loss  he  has 
sustained. 

1004.  The  average  having  been  thus  adjusted,  it  remains  Liability  of 
to  inquire  who  are  the  parties  legally  liable  to  pay  the  pro-  ghip,  goocU 
portionate  shares  of  the  contribution,  and  in  what  mode  can  fo^  the^^** 

such  payment  be  enforced.  respective 

amounts  of 
Primarily  the  sole  parties  liable  by  the  law  of  general  contribution. 

average  are  the  parties  upon  whose  respective  interests  the  ^^^^^vrg 

contribution  has  been  assessed,  Le.y  the  owners  of  ship,  freight  against  their 
_  _         -r»    ,  1         .  ,  n  iT  1       1    '      11  !•         ii      underwriters, 

and  goods.     J5ut  by  virtue  of  the  contract  m  the  poucy,  the 

owner  of  goods  sacrificed  may  have  recourse  in  the  first  in- 
stance to  the  insurer  for  the  whole  of  his  loss,  and  the  insurer 
upon  payment  succeeds,  by  subrogation,  to  the  rights  of  the 
assured  as  against  third  persons  {n).  This  rule,  however,  does 
not  apply  to  general  average  expenditures,  as  these  do  not 
involve  the  loss  or  destruction  of  any  part  of  any  particular 
interest,  so  as  to  make  the  underwriter  on  that  interest  directly 
liable  in  respect  of  the  whole  thereof.  Hence  an  underwriter 
cannot  be  sued  for  the  whole  of  a  general  average  expenditure, 
but  only  for  the  proportion  assessed  against  the  interest  which 
he  has  insured,  and  there  must  therefore  be  some  kind  of 
adjustment  before  he  can  be  so  sued  (o). 

The  general  practice  now  is  for  the  underwriters  to  pay  in  Modem  prao- 
the  first  instance  the  amount  of  their  contribution ;  but  this  is  Uen  on  the 
a  mere  matter  of  convenient  practical  arrangement,  leaving  8^*^^^* 
the  legal  liabilities,  and  therefore  the  legal  remedies,  of  the 
respective  parties  entirely  imaltered.     Accordingly  the  master 

(fi)  Dickenson  v.  Jardine  (1868),  (o)  The  Mary  Thomas,  [1894]  P. 

L.  B.  3  0.  P.  639.  108. 
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Sect.  1004.  has  still  a  lien  on  the  goods  till  payment  of  the  contribu- 
tion (j!>),  or  he  may  enforce  his  claim  by  action  (q). 
Practice  in  In  the  case  of  a  general  ship,  where  there  are  many  con- 

general  ship,  signees,  it  is  usual,  in  practice,  for  the  master,  before  he 
delivers  the  goods,  to  take  a  bond  from  the  different  mer- 
chants for  payment  of  their  portions  of  the  average,  when 
the  same  shall  be  adjusted  (r).  But  the  bond  which  is  exacted 
in  these  circimistances  must  be  reasonable.  Nor  is  the  ship- 
owner boimd  to  accept  security  in  lieu  of  immediate  payment; 
consequently  each  consignee  must  pay  the  amount  demanded 
by  the  shipowner,  or  at  his  own  risk  tender  what  he  thinks  is 
his  proper  proportion.  He  is,  however,  entitled  to  the  neces- 
sary account  or  particulars  from  the  owner  or  master,  to 
enable  him  to  ascertain  what  his  proper  proportion  is :  and  if 
such  particulars  be  refused  the  consignee  would  not  be  allowed 
by  the  Court  to  be  prejudiced  by  not  having  made  a  sufficient 
tender  («).  A  consignee  who  is  not  the  owner  of  the  goods 
is  not  rendered  liable  for  contribution  by  the  mere  receipt  of 
them  under  a  bill  of  lading,  unless  there  be  an  express  con- 
dition to  that  effect  in  the  bill  {t). 
The  parties'  The  parties  severally  interested  in  ship,  cargo,  and  freight, 
severally,  and  ^re,  as  a  general  principle,  severally,  and  not  jointly,  liabliel 
Sable!^  for  their  respective  proportions  of  the  contribution  :  if,  how- 

ever, they  be  jointly  interested,  they  would,  on  principle,  be 
jointly  liable,  and  have  accordingly  been  held  to  be  so  in  the 
United  States  {u). 

Hence  it  also  follows,  that  if  one  of  such  joint  owners 

(p)  Per  Lord  Tenterden  in  Scaife  Crooks  v.  Allan  (1879),  5  Q.  B.  D. 

r.  Tobin  (1832),   3  B.  &  Ad.   623.  38;  Strang  r.  Scott  (1889),  14  AppJ 

C5f.  Anderson  v.  Ocean  SS.  Co.  (1884),  Cas.  601 ;  Nobel's  Co.  v,  Rea  (1897), 

10  App.  Cas.  at  p.  115  ;  and  Hutht^.  2  Com.  Cas.  293. 

Lamport  (1885),  16  Q.  B.  D.  442,  («)  Huth  r.   Lamport   (1885),    16 

736.  Q.  B.  D.   442,    736;   The  Norway 

{q)  BirUey  r.  Presgrave  (1801),  1  (1864),  Br.  &  Lush.  377,  397. 

East,  220.                                        ,  {t)  Scaife  v,  Tobin  (1832),  3  B.  & 

(r)  It  is  his  daty  to  do  so,  and  his  Ad.  623  ;  see  Walford  r.  Galindez 

owners  will  be  liable  to  an  action  (1897),  2  Com.  Cas.  137. 

for  damages  at  the  suit  of  the  cargo-  (u)  Sims  v.  Willing  (1822),  8  Serg. 

owner   if   he   neglects    this   duty.  &  Bawle,  103. 
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have  insured  liis  interest  separately,  and  in  consequence  of  Sect.  1004> 
Ills  joint  liability  is  obliged  to  pay  his  partner's  share  of  the 
contribution  as  well  as  his  own,  his  underwriters  will  not  be 
liable  to  reimburse  to  him  their  proportion  of  what  he  has  so 
paid  (a?). 

1006.  Where  there  has  been  a  general  average  sacrifice  Direct  lia- 

owing  to  a  peril  insured  against,  the  underwriter  is  directly  un^rwritere 

liable  to  the  owner  of  the  interest  sacrificed  in  respect  of  the  ^^^^"^, 

full  amount  of  such  sacrifice.     Having  paid  in  respect  of  the  ago  sacrifice 

,  ,  or  oontnou* 

loss  he  is  then  entitled  to  stand  in  the  place  of  his  assured  for  tion. 

the  purpose  of  obtaining  contribution  from  the  other  inte- 
rests (y).  The  underwriter  on  the  contributing  interest  is  also 
liable,  if  the  loss  has  been  caused  by  a  peril  insured  against, 
to  reimburse  his  assured  in  respect  of  the  contribution  levied 
on  the  latter  (s).  The  result  is  that  questions  of  general 
average  contribution  are  in  practice  frequently  fought  out 
not  between  the  owners  of  the  several  interests,  but  by 
tiieir  respective  imderwriters.  But,  nevertheless,  any  ques- 
tion as  to  the  right  to  contribution  is  always  determined  by 
the  Courts  without  regard  to  any  question  of  insurance,  and 
as  if  the  contest  were  in  reality,  as  it  is  in  form,  one  between 
the  owners  themselves  (a). 

The  underwriters  are  not  necessarily  bound  to  reimburse  the  Liability  of 
full  amount  of  the  sacrifice  or  of  the  contribution,  but  only  that  ^^^2^^^ 

proportion  of  it  which  the  value  of  the  interest  as  insured  ^  ^^oxmt 

,  ,  influred. 

bears  to  its  value  as  estimated  for  the  purposes  of  contribu- 
tion (b) ;  and  this  is  obviously  just,  for  the  value  of  the  ship  or 

{x)  See  2  Phillips,  s.  1411.  ditures.    The  Mary  Thomas,  [1894] 

(y)  Dickenson  r.  Jardine  (1868),  P.  108 ;  anU^  s.  1004.  . 

L.  R.  3  C.  P.  639.    In  America  the  (z)  Boulay-Paty,  Emerigon,  yd.  ii. 

same  rule  is  considered  by  Parsons  p.  6. 

as  now  established,  although  there  (a)  Cf.  The  Brigella,   [1893]    P. 

is  some  authority  the    other  way.  1^^  i  l>ut  contra,  Montgomery  v.  In<- 

See  2  Parsons,  289-293  ;  Intemat.  demnity  Mutual  Mar.  Ins.  Co.,  [1901] 

1  Q.  B.  147. 


Nay.  Go.  v.  Atlantic  Mut.  Ins.  Co, 
(1900),  100  F.  304.  The  rule  doei 
not  apply  to  general  ayerage  expen-      Cas.  107 ;  64  L.  J.  Q.  B.  192, 


{b)  Phillips,  Ins.  s.  1410 ;  Ander- 
(1900),  100  F.  304.    The  rule  does      gon  v.  Ocean  8S.  Co.  (1884),  10  App. 
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Sect.  1005.  goods,  as  between  the  assured  and  his  underwriter,  is  either 
their  value  in  the  policy  or  else,  in  an  open  policy,  their  value 
at  the  time  and  place  of  the  ship's  sailing ;  but  their  contri- 
butory value  is,  as  we  have  seen,  something  very  different  to 
this,  viz.,  their  net  value  as  they  reach  their  owner's  hands  at 
the  port  of  adjustment.  It  is  evident,  therefore,  that  the 
underwriter  cannot  be  at  aU  affected  by  the  latter  value,  but 
only  by  the  former  (c). 

Thus,  suppose  goods  to  be  insured  in  the  policy  for  500/. ; 
let  their  net  value  at  the  port  of  discharge,  i.e.,  their  contri- 
butory value,  be  1,500/. — ^the  amoimt  of  contribution  paid  by 
them  to  be  150/. — then  the  underwriter  will  be  liable  to 
reimburse  to  the  assured  on  goods,  not  150/.,  or  the  whole  of 
the  simi  to  be  contributed,  but  50/.,  or  a  third  of  that  sum, 
that  being  the  proportion  which  the  amount  insured  (500/.) 
bears  to  the  contributory  value  (1,500/.) ;  or  to  put  the  same 
tlung  in  another  way,  the  owner  of  the  goods  (as  one  of  the 
parties  to  the  contribution)  has  to  pay  in  contribution  10  per 
cent,  on  their  contributory  value;  but  the  underwriter  has 
only  to  pay  to  the  owner  of  the  goods  (as  his  assured)  10  per 
cent,  on  the  amount  for  which  they  are  insured. 

Supposing  the  contributory  value  not  to  exceed  the  amoimt 
insured,  the  rule  of  reimbursement  is  still  the  same.  Thus, 
goods  insured  for  and  valued  in  the  policy  at  500/.  are  valued 
in  contribution  at  500/.  The  assured  has  paid  in  contribu- 
tion 50/.,  i.e.,  a  tenth  of  the  contributory  value :  the  under- 
writer repays  him  50/.,  or  a  tenth  of  the  value  in  the  policy. 

Hence  the  rule,  "  whatever  is  paid  in  contribution,  by  the 
excess  of  the  contributory  value  over  the  value  in  the  policy, 
is  paid  by  the  assured ;  but  for  whatever  is  paid  on  a 
contributory  value  not  exceeding  the  value  in  the  policy, 
the  assured  is  indemnified  on  the  proportion  insured  "  (rf). 

(r]  A  oonyenient   phrase  obtains  (d)  1    Magens,    246,    case  xix. ; 

in  practice  for  expressing  these  two  PhiUips,  Ins.  s.  1410.    On  the  other 

values— viz.,  the  contributoiy  values  hand,  it  is  proyided  by  a  rule  of  the 

and  Uie  arrived  values ;  the  latter  Association  of   Average   Adjusters 

alone  concerning  the  underwriters.  that  an  underwriter  who  has  paid 
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1006.  In  a  very  recent  case  the  facte  were  that  a  vessel  was  Sect.  1006. 
insured  for  and  valued  in  the  policy  at  33,000/.     During  the  Asagamst 
currency  of  the  policy  she  incurred  general  average  expenses,  '^^^T'iJ®^ 
and  had  also  to  pay  a  salvage  award.     In  the  salvage  action  "^^^^  cannot 
her  real  value  was  proved  to  be  40,000/.,  and  this  amount  valuation  in 
was  also  accepted  as  her  contributory  value    for   general  **^®P^^*^- 
average  purposes.     Her  owners  claimed  to  recover  from  their 
underwriters  the  whole  amount  of  the  ship's  contribution 
towards  the  general  average  expenses  and  the  salvage  award. 
But  it  was  held  by  Bigham,  J.,  that  they  could  not  be 
allowed  to  allege  that  the  value  of    the  vessel  exceeded 
33,000/.,  and  that  therefore  only  thirty-three  fortieths  of  the 
whole    amount  was    recoverable  (e).    A    third    alternative, 
which  suggeste  itself  to  the  minds  of  the  editors,  does  not 
appear  to  have  been  argued  in  the  case,  namely,  that  the 
underwriters  should  be  held  liable  for  the  amount  which 
would  have  been  assessed  against  the  ship,  if  her  contributory 
value  had  in  fact  been  neither  more  nor  less  than  her  policy 
valuation. 


1007.  So  in  France,  it  was  decided  in  the  Cour  Eoyale  of  The  rule  of 
Aix  (30th  August,  1822),  that,  as  between  the  assured  and  law  the  same, 
his  underwriter  a  general  average  loss  is  to  be  adjusted, 
either  upon  the  value  in  the  policy,  or,  in  an  open  policy, 
upon  the  value  of  the  goods  at  the  time  and  place  of  loading 
on  board  (/). 

for  loss  by  jettison  of  the  thing  in-  International  Navigation  Go.  p.  At- 

sured  is  entitled,  in  the  proportion  lantic  Mutoal  Ins.    Co.  (1900),  100 

that  the  sum  insured  bears  to  the  F.  304,whereBrown,D.  J.^inayery 

policy  yaloe,  to  whatever  is  recoyered  learned  and  exhaustive   judgment, 

in  general  average  in  respect  of  such  held  the  insurers  liable  for  the  full 

loss,  al&ough   the  amount  so  re-  amount,  iiTespeotive  of  the  valuations 

covered  may  exceed  the  amount  paid  in  the  policies.     His  dedsion  was 

byhim.    SeeAppendixE.  lately  affirmed  on  appeal.     For  a 

rill^n  t^,!^''^.^-''^*^^      «>nverse  case,  see    The  St.    Johns 
[1900]  2  Q.B.  748;  under  appeal.   A  ' 


similar  point  arose  veiy  recently  in 


(1900),  101  F.  469. 


fhe   United   States   District   Court  (/)  Boulay-Paty,  Emerigon,  vol. 

(SooUiem  District  of  New  York)  in      ii.  p.  8. 

VOL.  II.  4  D 
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Sect.  1007.      The  following  observations  by  Boulay-Paty  tend  to  put 
the  whole  subject  in  a  dear  light : — 

"  When  the  object  is  to  ascertain  the  nature  and  extent  of 
the  legal  liabilities  to  which  the  imderwriter  is  exposed  in 
consequence  of  the  contribution  which  has  been  assessed  on 
the  subject  insured,  reference  must  be  had  to  the  policy  of 
insurance  alone,  which  is  the  law  really  regulating  the 
relations  of  the  parties.  The  claim  of  the  assured  against 
his  underwriter  in  respect  of  the  contribution  is  a  very 
different  claim  from  that  which  he  has  against  his  co- 
adventurers,  and  flows  solely  from  the  stipulations  in  the 
policy.  Hence,  the  adjustment  as  between  the  assured  and 
the  imderwriter  ought  invariably  to  be  fixed  upon  the  value 
of  the  subject  insured  at  the  time  and  place  of  the  ship's 
sailing,  without  any  distinction  in  this  respect  between  general 
and  particular  average  loss  "  (g). 

{/j  Bonlfty-Faiy,  Emerigon,  vol.  ii.  p.  8. 
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CHAPTER  V. 

OP  PARTICULAE  AVERAGE. 

« 

^^  SBCfT. 

What  is  Partioiilar  Ayerage  F ...•••. 1008,  1009 

Adjustment  of  Fartionlar  Ayerage — 

On  Goods    1010—1022 

On  Ship  1023—1040 

On  Freight,  Profits,  &c 104 1 

Petty  ATerages 1042 

1008.  A  PARTICULAR  average  loss  is  a  loss  arising  from  Definijdonof 
damage  accidentally  and  proximately  caused,  by  the  perils  a  wage  loss, 
insured  against,  to  some  particular  interest,  as  the  ship  alone 
or  the  cargo  alone  {a). 

Expenses  incurred  for  the  purpose  of  preventing  or  miti-  Distinct  from 
gating  a  loss  which  would  otherwise  accrue  or  increase,  and  SS^es. 
would  fall  accordingly  upon  the  insurer,  are  not  ordinarily 
regarded  in  this  ooimtry  £is  a  particular  average  loss,  but  are 
called  particular  charges.  As  such,  they  are  recoverable  from 
the  insurer  under  the  sue  and  labour  clause ;  and  this  is  so, 
even  where  the  policy  contains  a  warranty  against  particular 
average,  if  they  were  incurred  with  the  object  of  preventing 
not  merely  a  partial,  but  a  total  loss  (J). 

Particular  average,  instead  of  being  contributed  for  by  the  Adjustment 
general  body  of  those  who  are  interested  in  the  adventure,  avCTi^. 
falls  entirely  upon  the   particular  owner  of  the  properly 

(a)  **  Partionlar  average  **  is  also  "  average  **  as  used  in  the  Maritime 

used,  however,  to  denote  a  partial,  3^^^  gee  Am.  6iii  ed.  pp.  919—926. 

as  distinguished  from  a  "total  loss,"  ^  ^^  MoArthur,  Appendix  4. 
and  not  merely  in  oontrast  to  general 

average.     For  a  learned  discussion  W  ^^^^  ^'  Empire  Marine  Ins. 

hy  Mr.  MadachUin  as  to  the  origin,  Co.  (1866),  L.  B.  1  0.  P.  686 ;  (1867), 

meaning,  and  history  of  the  term  2  0.  P.  367. 

4d2 
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Beet.  1008.  deteriorated  by  the  damage  (c) ;  and  such  owner,  if  inBured, 
has  a  claim  against  his  underwriter  in  proportion,  1st,  to  the 
degree  by  which  the  damage  sustained  may  have  diminished 
the  value  to  him  of  the  property  insured ;  2nd,  to  the  sum 
which  the  underwriter  by  the  policy  has  agreed  to  insure  on 
such  property. 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  boimd  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods  which  have  been  insured  for  500/., 
would  have  realized  in  the  market  to  which  they  were  being 
sent  1,500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  there  for  more  than 
1,200/.,  it  is  plain  that  these  goods  have  been  deteriorated  to 
the  extent  of  300/.,  or  one-fifth  of  the  value  they  would  other- 
wise have  realized :  the  imderwriter,  in  such  case,  is  not  boimd 
to  repay  the  assured  300/.,  or  the  whole  amount  of  the  actual 
loss  sustained,  but  only  100/.,  or  a  fifth  part  of  the  sum  for 
which  the  goods  were  insured,  that  is,  he  is  boimd  to  pay  the 
assured  the  same  proportion  of  the  smn  insured,  as  the  damage 
may  have  deducted  from  the  value  they  would  otherwise  have 
realized. 

What  loBaes  1009.  As  f  ax  as  relates  to  the  cause  of  loss,  we  have  already 
Mep^cular  Jnyestigated  the  principles  and  collected  the  examples  of  par- 
generailj.  ticular  average  losses,  in  treating  of  those  risks  and  losses 
which  are  covered  by  the  policy ;  on  this  part  of  the  subject 
it  will  be  only  necessary  to  say,  that  all  damage  sustained  at 
sea  by  ship  and  cargo  which  does  not  involve  their  total  (rf ) 
destruction  or  privation,  whether  actual  or  constructive,  gives 
the  assured  a  claim  against  his  underwriters,  subject  to  the 
conditions  and  limitations  by  which  the  responsibilily  of  the . 

(0)  Henoe   the  term    <*  particular  loss  of  part,  which  is  not  within  the 

Bverag^  loss."     1  Emerigon,  <f.  xii.  warranty  against  particular  average, 

«  4Q  »  Afift  and  a  purtial  loss  of  the  whole,  which 

B.  J»,  p.  o»&.  j^  .^  j^j.  ^^  elsewhere,  ss.  1018, 

((f)  The  distinction  hetween  a  total      1082. 
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underwriter  is  modified  and  controlled*  Of  these  conditions  Sect.  1009. 
the  principal  are : — ^That  the  damage  which  is  the  subject  of  "~^""""~" 
the  claim  must  have  been  proximately  caused  by  the  perils 
insured  against,  and  that  it  must  not  have  arisen  either  from 
the  ordinary  wear  and  tear  of  the  voyage,  or  from  the  inherent 
vice  and  defect  of  the  subject  insured,  or  the  wilful  mis- 
conduct of  the  assured  himself.  When  the  f oimdation  of  the 
claim  against  the  underwriter  consists  in  expenditures  incurred 
in  the  course  of  the  voyage  (e),  it  must  appear  that  these 
expenditures  were — 1,  necessary ;  2,  extraordinary  (that  is, 
necessitated  by  some  casualty,  not  by  the  mere  common 
occurrences  of  an  average  voyage) ;  3,  incurred  for  the  benefit 
of  the  ship  alone,  or  the  cargo  alone. 

It  would  be  merely  to  repeat  what  has  been  elsewhere 
stated,  if  we  attempted  in  this  place  to  enumerate  all  the  cases 
that  give  a  claim  for  particular  average  loss  on  the  different 
subjects  of  insurance.  We  propose  now  to  consider  the  prin- 
ciples and  rules  which  govern  the  adjustment  of  any  loss, 
when  it  has  been  ascertained  to  be  a  particular  average 
loss. 

firstly,  as  to  the  adjustment  of  a  particular  average  loss 
on  goods. 

1010.  The  true  method  of  ascertaining  the  amount  which  Adjustment 

,  ,  ,  -  01  partioular 

the  underwriter  ought  to  pay,  m  order  to  mdemnify  the  average  on 
assured  for  a  particular  average  loss  on  goods  arriving  sea-  ^^^^^^^' 
damaged,  depends  mainly  upon  the  following  elementary 
principle  of  insurance  law ;  viz.,  that  the  amoimt  upon  which 
the  premium  is  paid  is,  as  between  the  assured  and  the  under- 
writer, the  sole  amoimt  to  be  regarded  in  estimating  the 
amoimt  of  the  underwriter's  liability :  he  pays  no  loss  upon 
that  for  which  he  receives  no  premium  (/). 

(#)  Gknerallj  styled  **  partienlar  each  separate  underwriter  pays  only 

ohargee."    Kidston  v.  Empire  Ma-  upon  the  actual  sum  by  him  sub- 

rine  Ins.  Go.  (1866),  L.  B.  1  0.  P.  scribed.    Thus,  if  five  underwriters 

585.  have   each   subscribed   200/.   on   a 

(/)  In  order  to  avoid  aU  misoon-  policy  on  goods  valued  at  1,000L 

oeption,  let  it  be  remembered  that  and  the  goods  arrive  damaged  one* 
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Sect.  1010.  Now,  in  a  fully  nnderwritten  policy  on  goods,  unless  other- 
wise stipulated,  this  amount  is  either,  in  an  open  policy,  their 
prime  cost  (t.e.,  their  invoice  price  at  the  port  of  loading), 
together  with  all  expenses  till  put  on  board,  including  pre- 
mium and  costs  of  insurance  (^),  or  else,  in  a  valued  policy, 
the  value  expressed  in  the  policy ;  hence  the  sole  basis  upon 
which  a  particular  average  loss  on  goods  fully  insured  can  be 
adjusted  is,  as  regards  the  underwriter,  either  their  prime 
cost  on  board,  or  their  value  in  the  policy  (A). 

When  the  goods  are  only  partially  insured,  it  has  abeady 
been  pointed  out  that  there  is  no  difference  in  the  amount 
recovered,  in  case  of  a  particular  average  loss,  whether  the 
policy  be  valued  or  open.  The  amount  recoverable  depends 
in  general,  in  both  cases,  on  the  amoimt  subscribed  (»). 

Amonnt  of  lOU.  From  this  principle  it  follows  that  the  amount  which 

loss  payable        ,  ,  , 

by  under-  the  imderwriter  has  to  pay,  in  respect  of  a  particular  average 
^to^w^-  ^^^  ^^  sea-damaged  goods,  cannot  at  all  depend  upon  the 
aSdfiS^o?the  ^?^®^  ^^  lower  market  price  which  such  goods  may  fetch  in 

markets  at  the  their  port  of  destination  or  arrival, 
port  of  arrival. 

For  this  market  price  at  the  port  of  destination  is  a  very 

,  different  thing  from  their  prime  cost  on  board  at  the  port  of 
loading,  or  (it  may  be)  from  their  value  in  the  policy,  being 
the  price  at  which  the  merchant  can  afford  to  sell  them  there 
to  a  consumer,  after  paying  freight  and  all  charges,  and  either 
realising  a  profit  or  submitting  to  a  loss ;  this  price,  therefore, 

'  is  composed  of  three  constituent  parts — 1.  Prime  cost  on 
board ;  2.  Freight,  duty,  and  landing  charges ;  3.  Profit  in  a 
gaining,  or  loss  in  a  losing,  market  (k), 

fourth,  each  imderwriter  will  have  {h)  Usher  r.  Noble  (1810),  12  East, 

to  pay  50/.  as  his  quota  to  make  good  639 ;  Tuite  v.  Boyal  Exoh.  Ass.  Co. 

this  loBB—i.e.f  one-fourth  of  200/.  (1747),  1  Park,  224, 225  ;  1  Marshall, 

The  fi?e  underwriters  wiUpajcoUec-  232;    Stevens,  Ay.   178;    Beneoke, 

tiyely  250/.,  or  one-fourth  of  1,000/.,  F^.  of  Indem.  12—14. 
the  whole  amount  of  the  valuation. 

(ff)  Tuite  V,  Royal  Exch.  Ass.  Co.  ,  W,f^  ^^'  *^P**"  *^  " V*^""^- 

(1747),  1  Park,  224,  225 ;  Usher  v,  *^®^    "•  ^*^- 

Koble  (1810),  12  East,  639 ;  Waldron  (A;)  Beneoke,    Pk*.    of   Indem.   3; 

9,  Coombe  (1810),  3  Taunt.  162.  Stevens,  Av.  85. 
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Now  it  is  the  first  of  these  alone — i.e.^  prime  cost,  or  value  Sect.  1011. 
in  the  policy — ^with  which  the  underwriter  on  goods  is  con- 
cerned :  he  has  not  insured  against  loss  by  freight,  &c. ;  he 
has  not  insured  against  loss  of  expected  profit.  In  the 
language  of  Lord  Mansfield,  he  only  **  engages  so  far  as  the 
prime  cost  or  value  in  the  policy,  that  the  thing  shall  come 
safe ;  he  has  no  concern  with  any  profit  or  loss  which  may 
arise  to  the  merchant  from  the  goods ;  he  has  no  concern  with 
any  subsequent  value  *'(/). 

1012.  The  principle,  in  fact,  of  indemnity,  as  practically  Principle  of 
adopted  in  this  country,  is,  as  we  have  already  seen,  that  the  case^aSi- 
imderwriter  on  goods  does  not  engage  to  put  the  merchant  in  ^^^f^ 
the  same  condition  he  would  have  been  in,hfiMi  his  goods 
arrived  safely  at  the  port  of  destination,  but  solely  to  put  him 

in  regard  to  such  goods  in  the  situation  in  which  he  was  at 
the  beginning  of  the  risk. 

There  is,  therefore,  an  important  distinction  running 
through  the  whole  of  this  branch  of  insurance  law — viz.,  that 
the  extent  of  loss  the  assured  on  goods  sustains  by  the  sea- 
damage  is  one  thing,  the  amount  which  the  imderwriter  has 
to  pay  in  respect  thereof  is  quite  another ;  accordingly,  when 
goods  arrive  sea-damaged,  two  points  are  to  be  ascertained— 
first,  the  extent  of  depreciation  in  value  which  the  goods  have 
suffered ;  secondly,  the  amount  which  the  underwriter  ought 
to  pay  in  respect  thereof. 

1013.  The  first  point  is  ascertained  by  simply  comparing  Hodeof  asoer- 
the  price  for  which  the  goods  would  have  sold  in  the  market  ^rtratof  ^- 
had  they  arrived  there  sound,  with  the  price  for  which  they  ^^^^ 
actually  do  sell  arriving  there  damaged.  sea-damaged. 

Where  the  damaged  goods  are  actually  sold  by  public  Sound  and 
auction,  the  amoimt  they  realise  is  called  the  damaged  value ;  vfaneaT^ 
the  value  which  they  would  have  sold  for,  if  sound,  is  esti- 
mated by  supposing  them  to  be  sold  at  the  current  price  for 
sound  articles  of  the  same  kind  in  the  same  market,  and  the 

{I)  Lewis  9.  Bnoker  (1761),  2  Buxr.  1170;  Stereos,  Ay.  119. 
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Sect.  1018.  amount  supposed  to  be  realised  by  these  pro  fartnd  sales  is 
called  the  sound  values. 

The  difference,  then,  between  the  market  price  of  the  sound 
and  the  market  price  of  the  damaged  goods,  or,  in  technical 
language,  between  the  soimd  and  damaged  values,  gives  the 
direct  amoimt  of  the  merchant's  loss. 

But  this  cannot  be  the  amount  the  underwriter  has  to  pay, 
for,  first,  it  would  make  the  market  price  of  the  goods  at  the 
port  of  destination  the  basis  of  the  imderwriter's  liabiUly, 
when,  as  we  have  just  seen,  the  only  true  basis  of  such  liability 
is  their  prime  cost  at  the  port  of  loading ;  secondly,  it  would 
involve  the  imderwriter  in  the  rise  and  fall  of  the  markets,  with 
which,  as  we  have  also  seen,  he  has  no  concern ;  that  is,  for 
the  same  amoimt  of  sea-damage  he  would  have  to  pay  more 
when  the  goods  come  to  a  gaining,  and  less  when  they  come 
to  a  losing,  market  (m) ;  while  the  desideratum  is  to  obtain 
some  uniform  measure,  or  standard  of  value,  by  which  the 
amoimt  the  imderwriter  has  to  pay,  in  respect  of  a  particular 
loss  on  damaged  goods,  shall  be  always  the  same  when  the 
proportional  extent  of  damage  is  the  same  (n). 

(m)  This  will  be  obyious  from  the  following  example : — 
Let  the  prime  cost  of  the  goods  be  500/. ;  the  amount  of  loss  bj  sea- 
damage  be  half  the  sum  for  whioh  thej  would  have  sold  if  sound ;  the 
profit  or  loss  be  half  the  prime  oost. 
Then  take, 

(1)  A  losing  market. 

Gtoods,  if  sound,  would  have  sold  for  half  prime  oost •  £260 

Being  damaged,  did  seU  for  half  that  sum . • •  ..•••••••....••..•     126 

IMerenoe  between  sound  and  damaged  values  (merchant's  loss)  ••••••  £126 

The  underwriter  on  a  losing  market  would,  on  this  principle,  pay  125/. 

Take  next, 

(2)  A  gaining  market. 

(}oods,  if  sound,  would  have  sold  50  per  cent,  abore  prime  oost    ....••  £750 
Being  damaged,  did  sell  for  half  that  sum •..••••••..••     375 

Difference  between  sound  and  damaged  values  (merchant's  loss) £375 

The  underwriter  on  a  gaining  market  would  pay   875/L^  though  the 
amount  of  deterioration  is  the  same  in  both  oaseSf 
(ft)  Sterens,  Ay.  119. 
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1014.  The  object,  then,  in  oomparing  the  proceeds  of  the  Sect.  1014. 

sound  and  damaged  sales  for  the  purposes  of  indemnity  under  Hodeinwbioh 

the  policy,  is  not  to  ascertain  the  direct  amount  of  the  mer-  tabiedper- 

chant's  loss,  but  its  relative  amount — the  proportion,  that  is,  ^^^f^^^of 

which  it  bears  to  the  price  at  which  the  goods  would  have  Sepreciation, 

sold  if  sound ;  the  question  being,  not  whether  the  deprecia-  the  sum  in- 

tion  amounts  to  any  given  fixed  sum,  but  whether  it  amounts  ^^  aw^t^i 

to  one-half,  one-fourth,  or  one-eiirhth  of  the  sum  for  which  the  ^^^  ^e 

'  .  .  underwriter 

goods  would  have  sold  if  sound ;  whether,  in  a  word,  the  bas  to  pay. 

commodity  is  one-half,  one-fourth,  or  one-eighth  the  worse 
for  the  sea-damage ;  when  this  is  ascertained,  the  liability  of 
the  underwriter  is  ascertained  also,  for  he  pays  the  same  pro- 
portional part,  whether  it  be  one-half,  one-fourth,  or  one- 
eighth  of  the  prime  cost,  or  value  in  the  policy. 

"The  difference  between  the  sound  and  damaged  sales 
affords  the  proportion  of  loss  in  any  given  case,  i.e.j  it  gives 
the  aliquot  part  of  the  original  value  which  may  be  considered 
as  destroyed  by  the  perils  insured  against;  when  this  is 
ascertained,  it  only  remains  to  apply  this  liquidated  propor- 
tion of  the  loss  to  the  standard  by  which  the  value  is  calcu- 
lated, and  you  then  get  the  one-half,  the  one-fourth,  or  the 
one-eighth  of  the  loss  in  terms  of  money  "  (o). 

Thus  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss,  and  will  be 
the  same  whether  the  goods  arrive  at  a  gaining  or  a  losing 
market  {p). 

(o)  Per  Lord  EDenborongh  in  Usher  v.  Noble  (1810),  12  East,  647. 

(p)  Take  the  same  data  as  in  the  preceding  note— «. «.,  let  the  prime  cost 
be  600/. ;  the  depredation,  half  the  sound  yalnes ;  the  profit  or  loos,  half 
the  prime  oost. 

Then, 

(1)  On  a  losing  market. 

Sonnd  valnes  (there  being  60  per  oent.  loss  on  prime  oost)  ....••••...•  £260 
Produce  of  damaged  goods  (being  half  the  sound  value)  ...•••  ....••.•     125 

Difference  between  sound  yalues  and  damaged  goods  (t. «.,  merchant's 
k)ss) £126 

But  125/.  is  one-half,  or  50  per  cent,  on  260/.  (the  sound  values) ;  the 
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Sect.  1014.  In  short,  that  which  the  assured  loses  by  the  depreciatioii 
of  his  goods  is  an  aliquot  pcui;  of  the  market  value  for  which 
they  would  have  sold,  had  they  arrived  sound  at  their  port  of 
destination ;  that  which  the  underwriter  pays  in  respect  of 
such  loss  is  the  same  aliquot  part  of  their  prime  cost  or  value 
in  the  policy:  thus,  if  the  damage  amounts  to  half  the  sound 
value  of  the  goods,  the  underwriter  pays  half  the  sum  he  has 
agreed  to  insure ;  if  to  a  third,  then  he  pays  a  third  of  that 
Bum,  and  so  on  in  exact  proportion  to  the  extent  of  the 
depreciation  (§'). 

The  oompari-       1016.  Even  after  this  rule  of  adjustment  was  established,  it 

eon  must  be  of  . 

gross,  not        was  for  some  time  doubted  whether  the  amount  of  deprecia- 

'  '*^*  tion  on  the  sea-damaged  goods  was  to  be  ascertained  by  com- 
paring together  the  net  or  the  gross  produce  of  the  sound  and 
damaged  sales  :  the  question  came  on  for  consideration  in  the 
Court  of  King's  Bench,  when  it  was  established  by  Lawrence, 
J.,  in  one  of  the  ablest  judgments  ever  delivered  in  West- 
minster Hall,  that  the  true  rule  of  adjustment  is,  that  the 
percentage,  or  aliquot  part,  which  the  imderwriter  has  to  pay 
of  the  prime  cost  or  value  in  the  policy,  must  be  ascertained 
by  comparing  the  gross  produce  of  the  soimd  with  the  gross 
produce  of  the  damaged  sales  (r) ;  and  this  is  now  invariably 
acted  on  in  practice  as  the  true  rule  of  adjustment  («). 

underwriter  pays  one-half,  or  50  per  cent,  on  600/.  (the  prime  cost) — t.  #., 

he  pajs  260/. 

(2)  On  a  gaining  market. 

Soimd  values  (being  60  per  cent,  over  prime  cost) £760 

Produce  of  damaged  goods  (being  half  the  sound  values) 376 

Difference  between  sound  values  and  damaged  goods  (merchant's  loss) .  £376 

But  376/.  is  one-half,  or  60  per  cent,  on  760/.  (the  sound  values) ;  the 
underwriter  pays  one-half,  or  60  per  cent,  on  600/.  (the  prime  cost) — i.  $,,  he 
pays  260/.,  as  before. 

{q)  Lewis  v,  Bucker  (1761),  2  Burr.  East,  681,  generally  known  at  Lloyd's 
1167;  Hurry  v,  Boyal  Exoh.  Ass.  as  the  ''Brimstone  Case,"  from  the 
Ck).  (1801),  8  B.  &  P.  308  ;  Johnson  nature  of  the  subject  insured,  which 
V.  Shedden  (1802),  2  East,  681 ;  Usher  was  a  cargo  of  brimstone  and  shu- 
V.  Noble  (1810),  12  East,  639.  mack.    Stevens,  Av.  92. 

(r)  Johnson  v.  Shedden  (1802),  2  («)  Except^  where  the  policy  con- 
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It  is  in  this  way  alone,  as  the  learned  Judge  most  ably  Sect.  1015. 
shows,  that  an  nniform  measure  or  standard  of  adjustment 
can  be  obtained,  the  result  of  which  will  be  the  same  whether 
the  markets  rise  or  fall,  or  whether  the  charges  are  increased 
or  diminished  {t). 

By  the  gross  produce  of  the  sales  is  meant  the  market  price 
at  which  the  merchant,  after  paying  freight,  duty,  and  landing 
charges,  can  sell  the  goods  to  the  consumer  or  purchaser  at 
the  port  of  arriyal.  It  is  plain  that  a  comparison  of  the  full 
market  price,  which  the  consumer  would  thus  give  for  the 
damaged  goods,  with  that  which  he  woidd  have  given  for  the 
same  goods  if  sound,  all  charges  being  in  both  cases  pre- 
viously paid  by  the  seller,  aflFords  the  exact  measure  of  their 
depreciation ;  for  it  is  the  deteriorated  quality  of  the  goods 
which,  in  such  case,  alone  determines  the  difference  of  price ; 
"  the  quality  of  the  goods,"  as  Lawrence,  J.,  puts  it,  "  can 
alone  influence  him  in  determining  what  he  shall  pay  "  (w). 

1016.  This  mode,  then,  gives  the  exact  measure  of  depre-  Otherwise  the 

ciation ;  it  is  dear,  also,  that  the  comparison  of  the  net  pro-  would  be 

ceeds  would  not  only  fail  in  this  respect,  but  would  also  Jhrr^i^ 

involve  the  imderwriter  in  the  rise  and  fall  of  the  markets :  by  **^  ?*  *^® 

"^   markets, 
the  term  "  net  proceeds  "  is  meant  the  gross  proceeds,  deducting 

freight,  duty,  and  landing  charges.     Now,  with  regard  to 

freight,  the  most  important  of  these  deductions,  it  is  a  fixed 

principle  of  our  law  maritime  that  however  much  goods  may 

be  deteriorated  in  value  by  sea-damage,  yet,  if  they  arrive  in 

bidk,  the  same  freight  is  payable  on  them  as  though  they  had 

arrived  sound.     The  deduction  then  to  be  made  from  the  The  same 

gross  proceeds  of  the  sound  and  damaged  sales  in  respect  of  ^^^  g^' 

freight  would  be  an  invariable  quantity,  however  great  the  ^JTS^  ™ 

damaged, 
tains  a  speoial  blause  as  to  adjust-      saiilj  conditioned,  it  is  the  yalue  of 

meat  on  the  basis  of  bonded  prices      the  conditioned  goods,  and  not  that 
or  net  proceeds.  of  the  goods  less  the  cost  of  condi- 

tioning, that  is  to  be  compared  with 
(0  For  detailed  proof,  see  Stevens,      the  sound  Talue,  in  order  to  ascertain 

•^^*  *^^'  the  proportion  of  loss.     Frauds  r. 

(u)  2  East,  688.  Where  damaged  Boulton  (1895),  65  L.  J.  Q.  B.  153 
goods  have  prior  to  sale  been  neces-      (Mathew,  J.). 
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Sect.  1016.  amount  of  damage  might  be,  and  whether  the  goods  came  to 
a  losing  or  a  gaining  market ;  but,  as  Lawrence,  J.,  says,  in 
the  celebrated  judgment  already  referred  to,  "  If  you  take 
equal  quantities  from  two  unequal  quantities,  the  smaller  such 
unequal  quantities  are,  the  greater  will  be  the  difference 
between  their  remainders."  Now,  as  the  percentage  on  the 
prime  cost  or  value  in  the  policy,  payable  by  the  imderwriter, 
varies  directly  with  the  amount  of  this  difference,  it  is  obvious 
that  any  method  of  adjustment  which  makes  such  amount 
greater  or  less,  according  to  the  rise  or  fall  of  the  markets, 
must  involve  the  underwriter  in  the  consequences  of  such  rise 
and  fall.  The  method  of  adjustment  by  comparison  of  the 
net  proceeds  of  the  sound  and  damaged  sales  inevitably  leads 
to  this  result,  and  therefore,  upon  the  principles  abeady 
stated,  is  rejected  (x).      Another  consequence  of  taking  the 

(:r)  Tako  the  same  data  as  in  the  two  preceding  notes,  and  let  the  amount 
of  freight  payable  on  the  goods  be  in  aU  cases  100/. 

Then, 

(1)  On  a  losing  market. 
Gross  sound  sales £350 

Deduct  freight  and  charges 100 

Net  sound  sales    • • £250 

Gross  damaged  sales  (half  less) £175 

Deduct  freight  and  charges • .  •  • 100 

Net  damaged  sales • •••.••##• 75 

Difference  (giving  the  amount  of  damage)  • • • £175 

But  175/.  is  70  per  cent,  on  250/.  (the  net  sound  sales)  .*.  the  underwriter 
pays  70  per  cent,  on  500/.,  the  prime  cost—  i.  e.,  350/. 

(2)  On  a  gaining  market 

Gross  sound  sales  • £850 

Deduct  freight  and  charges • • .  •     100 

Net  sound  sales    •••..  £760 

Gross  damaged  sales  (half  less)   £425 

Deduct  freight   • 100 

Net  damaged  sales • • ••••     825 

Difference  (giving  the  amount  of  damage)....  • •  ••••  £425 

But  425/.  is  56}  per  cent,  on  750/.  (the  net  sound  sales)  .*.  theimderwriter 
pays  56)  per  cent,  on  500/.  (the  prime  cost) — t.^.,  288/. :  6s.  Sd.  That  is, 
for  the  same  amount  of  damage  the  tmderwriter  pays  350/.  in  a  losmg,  and 
283/. :  6«.  84.  in  a  gaining  market. 
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net  produce  would  be,  that  the  underwriter  would  be  made  Sect.  1016. 
responsible  for  a  loss  not  arising  from  the  deterioration  of  the 
commodity  by  sea-damage,  but  from  having  to  pay  equal 
freight  duties  and  charges  on  commodities  of  unequal  value, 
viz.,  on  the  sound  and  damaged  goods. 

But,  by  cm  adjustment  founded  on  a  comparison  of  the 
gross  proceeds  of  the  sound  and  damaged  sales,  the  extent  of 
the  underwriter's  liability  will  be  always  the  same,  when  the 
relative  amount  of  depreciation  is  the  same.  Thus,  let  it  be 
assumed  that  the  gross  proceeds  of  goods  valued  at  500/.  in 
the  policy  would,  if  they  had  come  to  a  losing  market  in 
a  sound  state,  have  been  350/.,  and  if  to  a  gaining  market, 
850/. ;  let  it  be  further  assumed  that  the  depreciation  in  both 
cases  is  one-half  their  sound  value : — 

Xn  a  lociiig       Id  a  gainfag 
market.  market. 

Then,  gross  proceeds  of  sound  sales     .    £350         £850 
gross  proceeds  of  damaged  sales      175  425 

Difference,  giving  amount  of  damage  •    £175         £425 

In  both  these  cases,  the  amount  of  damage  being  half  the 
gross  proceeds  of  the  soimd  sales,  the  underwriter  pays  half 
the  value  in  the  policy,  or  250/.  in  each  case,  irrespective 
entirely  of  all  fluctuation  in  the  markets. 

1017.  An  exception  to  the  rule  of  adjustment  by  which  the  Exoeption 
amount  of  depreciation  of  damaged  cargo  is  made  to  depend  to  ^  in 
on  a  comparison  betweeen  the  gross  sound  and  gross  damaged  ^'^^* 
values  is  allowed  in  practice,  in  the  case  of  goods  which  are 
at  the  port  of  destination  ordinarily  sold  in  bond.    Apart 
from  such  exception,  the  rule  above  laid  down  would  require 
the  duty  to  be  added  to  the  soimd  and  arrived,  or  damaged, 
values,  before  the  comparison  was  made.    But  there  was  for 
years  a  custom  at  Lloyd's  '^  to  adjust  particular  average  on  a 
comparison  of  bonded,  instead  of  duty-paid,  prices,  in  claims 
for  damage  to  tea,  tobacco,  coffee,  wines  and  spirits  imported 
into  this  country."    The  principle  on  which  this  exception 
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Sect.  1017. 


Adjustmeiit 
on  a  total  loss 
of  part. 


Where  there 
18  also  a  par- 
tumlar  arer- 
agelossof 
part. 


Adjiistiiieiit 
where,  of 
seyeral  diffe- 
rent articles 
insured  toge- 
ther, each 
aniTes  sea- 
damaged. 


was  based  has  in  more  recent  times  received  a  wider  recogni- 
tion by  the  adoption  of  the  following  rule  by  the  Association 
of  Average  Adjusters : — "  That  in  consequence  of  the  facilities 
generally  offered  to  bond  goods  at  their  destination,  on  which 
terms  they  are  often  sold,  the  term  *  gross  proceeds  *  shall,  for 
the  purposes  of  adjustment,  be  taken  to  mean  the  price  at 
which  the  goods  are  sold  to  the  consumer,  after  payment  of 
freight  and  landing  charges,  but  exclusive  of  customs  duty, 
in  cases  where  it  is  the  custom  of  the  port  to  sell  or  deal  with 
the  goods  in  bond  "  {y). 

1018.  When  an  integral  part  of  the  goods  insured  is  totally 
lost,  as,  e.g.  J  where  one  case  or  package  out  of  several  cases  or 
packages  of  the  same  description  of  goods  is  burnt,  or  has  all 
its  contents  washed  clean  out  of  it,  or  goes  in  bulk  to  the 
bottom  of  the  sea,  the  imderwriters  will  have  to  pay  the  same 
proportion  of  the  value  in  the  policy,  which  the  goods  lost 
bear  to  the  whole  goods  of  the  same  description  comprised  in 
the  valuation ;  in  other  words,  the  exact  amount  lost  must  be 
paid  for  at  its  value  in  the  policy  (s). 

When  such  total  loss  of  part  and  also  a  particular  average 
loss  both  occur  on  the  same  interest,  as,  for  instance,  if  of 
twenty  hogsheads  of  sugar  ten  be  tottiUy  washed  out,  and 
ten  damaged  by  sea  water,  the  practice  is  to  adjust  them 
separately ;  but  this  is  not  absolutely  necessary,  as,  whether 
they  are  involved  together  or  separated,  the  result  is  pre- 
cisely the  same  {a). 

But  where  several  articles  are  insured  together  in  the 
same  policy,  and  each  suffers  a  particular  average  loss  by 
sea-damage,  the  loss  must  be  adjusted  separately  on  each, 
even  though  the  clause  "  to  pay  average  on  each  species  as 


(y)  See  KoArthnr,  262.  Where 
the  amount  of  the  duty  is  not  an 
inyariable  charge,  but  yaries  with 
the  amount  of  the  damage,  it  ia 
immaterial  whether  the  adjustmentof 
a  particular  average  loss  on  damaged 
goods  sold  in  bond  be  made  on  a 
comparison  of  the  amount  of  the 


sales  either  including  or  excluding 
the  duty.  See  Sterens,  137—147; 
Benecke,  430. 

{z)  Stevens,  Av.  150 ;  Benecke, 
Pr.  of  Indem..  160. 

(a)  Benecke,  Pr.  of  Indem.  439; 
Stevens,  Av.  161,  162,  who  give  the 
proof. 
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if  separately  insured'*  be  not  inserted  in  the  policy:  for  Sect.  1018. 

otherwise  the  underwriter  would  be  involved  in  the  rise  and 

fall  of  the  markets,  except  in  the  very  improbable  case  when  ^ 

the  state  of  the  markets  at  the  port  of  arrival  is  alike  as  to 

all  the  articles,  t.«.,  when  all  the  articles,  had  they  arrived 

sound,  would  have  realized  in  the  port  of  arrival  exactly  the 

same  percentage  of  profit  and  loss  upon  their  first  cost,  or 

valuation  in  the  policy  (J). 

When  out  of  whole  packages  or  bales  of  manufactured  Sale  of  Bound 

goods  only  a  few  articles  or  pieces    m  each  amve  sea-  goods  to^- 

damaged,  it  is  a  frequent  practice  to  sell  the  sound  and  foming^part 

damaged  goods  together  at  the  same  auction :  the  practice  ^^  ^™^^® 

does  not  appear  objectionable ;   but  it  must  be  carefully  Underwriter 

borne  in  mind,  that  in  adjusting  the  average  on  such  a  sale  ^^^^^5^ 

the  diminished  value  at  which  the  sound  part  of  the  package  theaasortment 

being  DTOiEen. 
may  sell,  owing  to  the  assortment  being  broken,  is  not  a  loss 

for  which  the  underwriter  is  liable  :  for,  as  Stevens  observes, 

^^  he  is  accountable  only  for  the  actual  damage  done  to  the 

thing  insured,  and  engages  to  guarantee  the  assured  against 

the  direct  operation  of   sea-damage,  but  not  against  the 

consequential  results  "  (c). 

In  practice,  where  a  bale  or  case  containing  a  number  of 

smaller    pieces    or    packages  appears    to    be    substantially 

damaged,  the  bale  or  case  as  a  whole  is  sold  as  damaged 

goods,  and  the  underwriter  is  charged  with  his  proper  proportion 

of  the  difference  between  the  sound  and  damaged  values  of 

the  whole,  without  any  investigation  as  to  the  exact  amount 

of  physical  damage  which  the  goods  may  have  actually 

sustained. 

1019.  As,  however,  sales  by  auction  of  the  damaged  goods  Extra  bhaxffes 

of  damaged 

(h)  This  is  most  ingenionslj  and      to  Beneoke,  441,  n.  {,  and  Sterens, 
inoontestably  piored  both  by  Beneoke      153—166. 

and  by  Stevens;  by  the  fonneralge-  W  Stevens,    166-168,    6th   ed. ; 

hraically,  and  by  the  Utter  arith.      Beneoke,  487,  «8.    See  accordingly 
„  /  .    .         Oator  V.  at.  Western  Ins.  Co.  of 

meticaUy ;  the  proof,  however,  m  its  ^^^  York  (1873),  L.  B.  8  0.  P.  662 ; 
detail,  is  too  long  for  insertion  here,  Lyaaght  v.  Coleman,  [1896]  1  Q.  B. 
and  the  reader  is,  therefore,  referred      49  (0.  A.). 
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Sect.  1019.  are  resorted  to  mainly  with  the  view  of  oomparing  the  sound 
sales  to  be  and  damaged  values,  so  as  to  ascertain  the  amount  of  indem- 
loss  ptfy^able  i^ty  which  the  underwriter  has  to  pay;  and,  as  the  charges  of 
TOter.™^  these  sales  need  not  have  been  incurred  if  the  goods  had  not 
been  insured,  they  are  to  be  borne  by  the  underwriter,  though 
not  a  part,  nor  a  direct  consequence,  of  the  sea-damage: 
accordingly,  these  extra  charges  (consisting  mainly  of  bro- 
kerage, lot  money,  commission  to  the  agent  of  the  under- 
writers, &c.)  are  added  separately  to  the  amount  of  the  loss, 
after  its  quantum  has  been  ascertained,  and  then  the  whole  is 
apportioned  on  the  underwriters  in  the  usual  way  (d) .  Where, 
in  an  action  on  a  policy,  the  jury  had  found  a  verdict  for  an 
average  loss,  the  Court  would  not  grant  a  new  trial,  on  the 
ground  that  it  should  have  been  left  to  the  jury  to  determine 
whether  these  extra  charges  of  the  damaged  sales  should  be 
borne  by  the  imderwriter  or  not ;  as  that  point  was  in  the 
discretion  of  the  arbitrator  by  whom  the  amount  of  the  loss 
was  directed  to  be  ascertained  (e). 

It  should  here  be  noticed  that  though  the  charges  for 
ascertaining  the  damage  to  goods  fall  upon  the  party  who  is 
liable  to  bear  the  damage  thereon,  i.e.,  upon  the  underwriter 
when  he  is  liable  under  the  policy  (/),  yet  the  underwriter 
cannot  be  made  liable  for  the  cost  of  examining  such  goods 
as  prove  to  be  undamaged  (g). 

Sea-damage  1020.  Q-eneraUy  speaking,  a  particular  average  loss  on 
^^^^port  89!^  ^  adjusted  at  the  port  of  destination,  and,  in  such  case, 
^•^Ste?*  ^®  adjustment  ought  always  to  be  conducted  in  the  manner 
salvage  loss,  above  described:  if,  however,  a  ship,  in  the  course  of  her 
voyage,  is  obliged  to  run  for  a  port  of  distress  to  repair,  and 

(i)  SteyenSy  Ay.   148 — 150 ;    Be-  are  only  paid  hy  the  underwriters  In 

neoke,  436,  437.    The  rule  of  prac-  case  the  loss  amounts  to  a  daim 

tioe  adopted  by  the  Association  of  without  them." 

Average   Adjusters    is   that   ''the  {e)  Hudsonv.Marjoribanks(1823), 

expenses  of  protest,  survey  and  other  7  Koore,  463 ;  S,  C,  but  not  S.  P.,  I 

proofs  of  loss,  including  the  commis-  Bing.  393. 

sion  or  other  expenses  of  a  sale  by  (/}  2  Phillips,  Ins.  s.  1741. 

aootion,  are  not  admitted  to  make  (^)  Lysaght  v.  Coleman,  [1895]  1 

up  the  pecoentage  of  a  claim ;  and  Q.  B.  49  (0.  A.). 
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the  cargo  being  necessarily  unloaded  for  that  purpose,  it  is   Sect.  1030. 

discovered  that  the  whole,  or  part  of  it,  is  so  damaged  that  it 

would  probably  be  wholly  spoiled  if  reloaded  and  sent  on,  and 

therefore,  to  prevent  further  deterioration,  it  is  sold  on  the 

spot  for  the  benefit  of  all  concerned,  in  such  case  the  claim 

must  be  adjusted  as  a  salvage  loss — ^that  is,  the  underwriter 

pays  the  difference  between  the  prime  cost,  or  insured  value 

of  the  goods,  and  the  net  proceeds  of  the  damaged  sales, 

i.e.j  their  market  price  after  deducting  all  expenses,  including 

freight,  where  any  is  due  (A). 

If  the  assured,  in  order  to  take  the  benefit  of  a  favourable  Adjustment 
market,  or  for  other  reasons,  chooses  to  put  an  end  to  the  risk  an  inter- 
by  voluntarily  receiving  his  goods  at  any  port  short  of  their  ™®^*®  Pre- 
destination, Phillips  thinks  that  the  loss  the  goods  may  have 
incurred  by  sea-damage  should  be  adjusted  upon  the  same 
principles  as  at  the  port  of  destination  (t). 

1021.  In  treating  of  the  common  memorandum,  we  have  Adjustment 
already  had  ocgasion  to  consider  the  mode  of  computing  the  ^i^ng  sea- 
degree  of  loss  by  sea-damage  on  memorandum  articles,  so  as  ^^^5!^^ 
to  ascertain  whether  it  amounts  to  6  per  cent. ;  it  is  perhaps  <^^'  binder 

the  memo- 

hardly  necessary  to  add  that,  in  order  to  make  the  under-  randum. 
writer  liable  imder  this  clause,  it  is  not  necessary  that  the 
direct  loss  sustained  by  the  merchant  should  amount  to  5  per 
cent,  on  the  prime  cost  or  the  sum  insured,  but  only  on  the 
gross  proceeds  of  the  sound  sales  (k). 

Generally  speaking,  as  we  have  seen  in  case  of  sea-damage  Adjustment 
to  goods  under  a  valued  policy,  the  valuation  is  the  sole  basis  of  intended 

(A)  Stevens,    81  ;    Appendix    ii.  damage  to  this  article  is  6  per  cent. 

263 — 265 ;  Beneoke,  444 ;  2  Phillips,  of  the  sound  value  of  all  the  articles, 

8.  1480.  or  are  thej  only  liable  where  it  is  5 

(t)  2  Phillips,  Ins.  s.  1467.  per  cent,  on  the  whole  invoice  value 

{k)  Phillips  puts  this  case :  Several  of  all  the  articles  ?    He  decides,  and, 

articles  are  included  in  one  invoice,  as  it  seems,  with  reason,  that  the 

all  insured  **  free  of  average  under  5  latter  is  the  true  mode  of  oomputa- 

per  cent."  without  discrimination  of  tion :  2  PhiUips,  s.  1782.    Seem,  if 

the  different  articles.    How  is  the  6  the  policy  is  to  be  construed  distribu- 

per  cent,  to  be  computed  P    Suppose  tively,  as  in  Duff  v,  Mackenzie  (1 857) , 

one  of  the  articles  to  be  sea-damaged  3  C.  B.  (N.  S.)  16,  and  Wilkinson  r. 

the  underwriters  liable  if  the  Hyde  (1857),  3  id,  30. 

VOL.  II.  4  B        . 
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Sect.  1021. 

cargo  not  on 
boii^at  time 
of  loss. 


Adjostment 
on  a  policy 
covering  a 
fiactoating 
interest. 


Merchant 
does  not  g^t 
a  real  indem- 
nity nnder  an 
open  policy. 


of  adjustment,  i.e.,  the  underwriters  are  to  pay  the  same  per- 
centage on  the  valuation  in  the  policy  as  the  rate  of  deprecia- 
tion amounts  to  on  the  sound  sales ;  and  this  is  so  whenever, 
at  the  time  of  loss,  the  full  cargo  was  on  board  to  which  the 
valuation  was  intended  to  apply.  Where,  however,  only  a  part 
of  the  full  intended  cargo  is  on  board  at  the  time  of  loss,  and 
such  part  is  totally  lost  with  the  ship,  the  rule  of  adjustment 
on  valued  policies  is  that  the  underwriters  pay  the  same  pro- 
portion of  the  valuation  in  the  policy  as  the  goods  lost  bear 
to  the  whole  intended  cargo  (/) ;  in  open  policies  they  pay  the 
proved  value  of  the  goods  (m).  The  rule  would  be  the  same, 
mutatis  mutandis,  if  such  part,  after  being  shipped,  arrived 
sea-damaged. 

The  following  case  shows  the  rule  of  adjustment  on  a 
policy  intended  to  cover  a  fluctuating  interest: — ^An  insurance 
was  effected  for  twelve  months  "  on  goods  "  on  board  thirty 
barges  plying  backwards  and  forwards  between  London  and 
Birmingham  for  12,000/.,  "as  interest  might  appear  there- 
after." A  particular  average  loss  having  been  sustained  by 
the  sinking  of  one  of  these  barges  full  of  goods  within  the 
year,  it  was  held  that  the  underwriters  were  bound  to  pay 
that  proportion  of  such  loss,  as  12,000/.  bore  to  the  whole 
value  of  goods  at  risk  on  board  all  the  barges  at  the  time  of 
loss,  and  not  that  proportion  which  12,000/.  might  bear  to  the 
whole  amount  carried  during  the  year  (n). 

1022.  While  the  underwriter  on  goods  (as  is  now  the 
invariable  practice)  insures  only  their  prime  cost  at  the  port 
of  loading,  the  sole  mode  of  adjustment  that  can  be  adopted  is 
that  which  is  founded  on  a  comparison  of  the  gross  proceeds 
of  the  sound  and  damaged  sales.    But  although,  as  between 


(Q  Tobin  1^.    Haiford  (1863),   13      seems  to  turn  rather  on  the  constmo- 

•r»      rkT     a  \    »tt\t  .    on    T       T     n     "D  xi _^  xi •• i m At 


0.  B.  (N.  S.)  791 ;  32  L.  J.  0.  F 
136  ;  in  error,  34  L.  J.  C.  P.  37. 

(m)  Biokman  v.  Carstairs  (1833), 
5  B.  &  Ad.  661. 

(m)  Crowley  v.  Ck)hen  (1832),  3  B. 
k  Ad.  478.    The  dedsion,  howeyer, 


tion  of  the  particular  policy  than  on 
any  rule  of  adjustment,  the  policy 
being  held  to  be  not  so  much  a  fioatiDg 
policy  on  goods  up  to  12,000Z.  as  a 
time  policy  coTCzing  all  goods  at 
risk  at  any  one  moment. 
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the  assured  and  the  underwriter,  this  is  an  equitable  mode  of  Sect.  1022. 
adjustment,  it  is  obvious  that  it  by  no  means  affords  a  perfect 
indemnity  to  the  assured  as  a  mercantile  man.  Indeed,  as  we 
have  already  seen,  it  does  not  profess  to  do  so — ^its  object 
being  not  to  put  the  assured  in  the  same  condition  as  though 
his  goods  had  come  undamaged  to  a  saving  market,  but  solely 
to  place  him  in  the  same  condition  he  was  in  at  the  beginning 
of  the  risk  (o). 

That  which  the  assured  loses  by  the  depreciation  of  his 
goods  at  the  port  of  destination  is  8m  aliquot  part  of  their 
market  price  there,  which  market  price  is  made  up — 1,  of 
their  prime  cost ;  2,  of  freight,  duty,  and  landing  charges ; 
3,  profit  or  loss.  That  which  the  underwriter  pays  is  the 
same  aliquot  part  of  the  prime  cost  alone  ;  hence  it  is 
manifest  that  all  loss  incurred  by  items  2  and  3  must  fall  on 
the  assured  alone. 

In  an  earlier  part  of  this  work,  while  dealing  with  the 
subject  of  valuation,  we  have  noticed  certain  methods  which 
have  been  suggested  for  the  purpose  of  securing  a  more 
complete  indemnity  to  the  assured.  To  those  pages  the 
reader  is  here  referred  (^). 

1023.  Having  seen  elsewhere  for  what  partial  losses  and  Adjustment 
disbursements  the  underwriter  on  ship  is  liable  under  the  average  on 
policy,  it  remains  now  only  to  consider  in  what  mode  such  ^^' 
losses  are  adjusted. 

In  ordinary  cases  a  vessel  which  has  been  damaged  is 
repaired  by  her  owners.  A  vessel  is  generally  intended  to 
be  navigated,  and  a  damaged  vessel  is  unfit  for  navigation. 
The  usual  measure  of  the  damage  sustained  by  the  ship- 
owner is  the  cost  of  repairing  minus  the  improvement 
resulting  therefrom  (q).  No  such  comparison  between  re- 
paired and  unrepaired  value  is  resorted  to  in  the  case  of  ship, 
as  we  have  just  seen  is  usually  made  in  the  case  of  particular 

(0)  Steyemi,  Ay.  96 ;  Beneoke,  Pt.  (  ^  Lowndes  on  Mar.  Ins.  2nd  ed. 

of  Indem.  1—23.  ^  ' 

{p)  Vol.  I.  ss.  887,  844.  P'  ^^^' 

4e2 
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Sect.  1023.  average  on  goods.  The  reason  why  a  different  method  of 
adjustment  is  usually  applied  in  the  two  cases  is  that  goods 
are  usually  intended  for  sale,  and  though  damaged  will 
nevertheless  eommsmd  a  price.  If  they  require  to  be  re- 
conditioned, this  is  generally  done,  not  by  the  merchant 
assured,  but  by  the  purchaser.  A  ship,  however,  is  not  usually 
intended  for  sale,  and  it  is  presumed  that  necessary  repairs 
will  be  done  by  her  owner  (r). 

Rule  of  The  rule  for  adjusting  a  particular  average  loss  on  the 

ship  IS  very  simple,  viz.,  that  m  open  pohcies  the  imder- 
writer  pays  the  same  aliquot  part  of  the  sum  he  has  agreed 
to  insure,  as  the  damage  or  the  expense  of  repairing  it  is  of 
the  ship's  value  at  the  commencement  of  the  risk ;  in  valued 
policies  he  pays  the  same  proportion  of  the  repair  bill  as  his 
subscription  bears  to  the  valuation  in  the  policy  (s).  Thus, 
suppose  in  an  open  policy  an  underwriter  has  insured  1,000/. 
on  a  ship,  the  insurable  worth  of  which  is  proved  to  have 
been  2,000/.  at  the  outset  of  the  risk,  but  whose  value  is 
reduced  by  the  wear  and  tear  of  the  voyage,  &c.,  to  only 
1,500/.  at  the  time  of  loss ;  then  if  a  particular  average  loss 
takes  place  amounting  to  500/.,  as  that  sum  is  one-fourth  of 
2,000/.,  the  ship's  insurable  value  at  the  outset,  the  under- 
writer pays  the  same  proportionable  amount,  or  one-fourth  of 
1,000/.  the  sum  he  has  insured,  viz.,  250/.  (t). 
The  principal  difficulty,  therefore,  in  adjusting  a  particular 


(r)  The  distinction  is  well  pointed  see  Pitman  v.  Univ.  Mar.  Ins.  Co. 

ont  by  Lush,  J.,  in  Lohre  v.  Aitohi-  (1882),  9  Q.  B.  D.  192 ;  post,  s.  1034. 

son  (1877),  2  Q.  B.  D.  at  p.  607 ;  see  ^  ^  ^       ,      ^       ^  ^  , 

also  per  Lord  Blaokbnm,  4  App.  Cas.  W  Benecke,  Pr.  of  Indem.  460  ; 

at  p.   762;   per  Brown,  D.  J.,  in  ^  PhiUips,  Ins.  s.  1435.     As  to  the 

Intemat.  Nav.  Co.  p.  Atlantic  Ins.  ®^^*  ^*  different  valuations  in  two 

Co.  (1900),  100  F.  at  p.  323.   Where  ^''  "'''^  P^^°^«*'  ^^-  ^"'^  "'  ^''''^ 

goods  are  in  fact  reLnditioned  by  ^'^^^)*  '^'  ^  ^'  ^69 ;  Bousfield  .. 

tiie  assured,  the  same  rule  applies  as  ^^«»  (^^^^)»  *  ^"^P'  ^28 ;   ante, 

'£  AX.                                A       _1.     1  8S.  349 — 353. 
if  the  case  were  one  of  particular 

average  on  ship,  see  Francis  v,  Boul-  {t)  This  shows  the  policy  of  in- 

ton  (1895),  66  L.  J.  Q.  B.  153.  And,  suring  ships,  as  nearly  as  may  be,  to 

conversely,  as  to  the  metiiod  adopted  their  full  value,  for  the  purposes  of 

where  the  damaged  ship  was  sold,  indemnity. 
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average  loss  on  ship  consists  not  in  the  rule  of  apportionment,  Sect.  10S3. 
but  in  ascertaining  and  fixing  the  amount  of  damage. 

1024.  If  the  damage  done  to  the  ship  has  not  been  repaired,  R^«  o' 

...  .  .  deducting 

the  only  mode  of  ascertaining  its  amount  is  by  the  estimate  one-third 

of  surveyors.  Where,  however,  the  damage  has  been  repaired,  ^^^  ^^  ^  ' 
the  established  mode  of  estimating  its  amount  is  to  deduct 
one-third  from  the  whole  expense  both  of  labour  and  materials 
which  the  repairs  have  cost,  and  to  assess  the  damage  at  the 
remaining  two-thirds.  This  is  termed  deducting  one-third 
new  for  old,  and  it  is  done  on  the  principle  that,  unless  where 
the  ship  is  quite  new,  the  substitution  of  new  for  old  mate- 
rials is  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better 
for  the  repairs  by  the  substitution  of  new  work  for  old,  and 
woidd  consequently  be  a  gainer  if  the  whole  expense  of  labour 
and  repairs  were  regarded  as  so  much  pure  loss  to  him ;  to 
avoid  discussion  in  each  particular  case  the  amoimt  of  deduc- 
tion is  fixed  at  one-third  (ii). 

This  rule,  as  regards  wooden  ships,  is  confirmed  by  the  Limitations 
decisions  above  referred  to.      There  is  no  decision  of  the  to  deducting 
Courts  as  to  ite  applicabilitjr  to  iron  ships  (a?),  and  it  is  doubtful  ^r  ;^ ""^^ 
how  far  it  would  be  held  binding.     The  usage,  however,  is  to 
apply  the  rule  in  general  to  both ;  but,  oa  regards  iron  ships 
and  ironwork  in  wooden  ships,  with  certain  exceptions  which 
are  now  formally  recognized  by  the  Association  of  Average 
Adjusters  (y).     Moreover,  in  practice  the  rule  is  often  super- 
seded by  special  clauses  in  the  policy,  such  as — "  In  event  of 
claim,  no  one-third  new  for  old  to  be  deducted  from  the  cost 
of  ironwork  repairs  of  hull,  masts  or  spars ;  "    or,  where  it 
is  intended  that  there  shall  be  no  such  deduction  at  all, 
"  Average  payable  without  deduction  of  thirds,  new  for  old, 
whether  the  average  be  particular  or  general." 

(m)  DaCostav.  Newenham(1788),  Stevens,  At.  172;   Benecke,  Pr.  of 

2  T.  B.  407 ;  Poingdestre  v.  Royal  Indem.  457. 

^ch     Ass.    a>.    (1826),   Ryan    &  ^^j  ^^  ^  ^^  ^   ^i^^  ^   g^. 

Moody  378.    Per  Lord  Tenterdenm  ^^  (^g^^j  j^  ^  ^  ^  p  ^^      ^37 

Fenwick  v.  Robinson  (1828),  3  0.  &  .      WiUes  J  ) 

P.  324  ;  Lohre  v.  Aitchison  (1877),  2  ^             *    '^' 

Q.  B.  D.   601 ;   3  Q.  B.  D.  658  ;  (y)  See  role  in  Appendix  E. 
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Sect.  1025.       1026.  In  Henderson  v.  Shankland  (z)  the  "  Woodburn  "  bus- 
^^w"^*''   tained  particular  average  damage,  which  was  followed  by 
critioifled.        general  average  sacrifices,  making  her  a  constructive  total 
loss,  and  for  the  purpose  of  contribution  it  was  determined 
that  the  value  of  the  ship  was  her  value  after  suffering  the 
particular  average  damage,  and  before  the  general  average 
sacrifices.    It  was  further  held  that  this  value  could  be  pro- 
perly arrived  at  by  estimating  what  would  have  been  the 
cost  of  doing  the  particular  average  repairs,  and  deducting 
this  amount  from  her  sound  value  before  the  accident.    The 
owners  of  the  vessel  then  contended  that  from  the  estimated 
cost  of  such  repairs  there  should  be  a  deduction  of  one-third 
new  for  old.     And  it  is  submitted  that  this  contention  was 
well-founded.    For  a  damaged  vessel  is  not  depreciated  in 
value  to  the  extent  of  the  whole  cost  of  the  repairs  which  are 
necessary  to  reinstate  her,  but  only  to  the  extent  of  the 
difiference  between  such  total  cost  and  any  enhancement  in 
value  which  she  may  acquire  by  reason  of  having  new 
materials  put  into  her ;  and  this  extent  custom  has  fixed  at 
two-thirds  of  the  cost  of  the  repairs.  For  instance,  suppose  the 
soimd  value  of  the  vessel  to  have  been  1,200/.,  and  the  cost 
of  repairing  the  particular  average  damage  300/.,  it  does  not 
follow  that  before  the  repairs  were  efEected  she  was  only 
worth  900/.,  because  it  is  presimied  that  her  value  after  the 
repairs  is  enhanced  to  the  extent  of  one-third  of  therepairer^s 
bill.    The  Court  of  Appeal,  however,  aflSrming  Mathew,  J., 
refused  to  apply  the  one-third  rule  to  this  case,  relying 
mainly  on  the  opinion  expressed  in  this  work,  and  also  of 
Phillips,  that  the  deduction  is  not  applicable  to  oases  of  con- 
structive total  loss,  where  the  inquiry  is  whether  the  cost  of  the 
necessary  repairs  will  exceed  a  vessel's  repaired  value.    But 
this  opinion  appears  to  the  present  editors  to  be  quite  con- 
sistent with  the  application  of  the  thirds  principle  in  the  case 
under  consideration.    The  reason  why  the  deduction  is  not 
allowed  in  cases  of  constructive  total  loss  is  simply  because 

(«)  [1896]  I  Q.  B.  526. 
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the  sole  question  for  consideration  there  is  whether  the  yessel  Sect.  1025. 
is  worth  repairing  or  not,  and  her  value  before  the  damage  is 
immaterial.  In  order  to  determine  whether  the  vessel  is 
worth  repairing,  the  actual  cost  of  the  repairs  must  clearly  be 
considered  without  deductions.  If  a  vessel  can  only  be 
repaired  at  a  cost  of  3,000/.,  and  she  will  then  not  be  worth 
the  3,000/.  spent  on  her,  there  is  clearly  a  constructive  total 
loss.  It  would  be  absurd  to  require  the  owner  to  spend  the 
3,000/.  in  all  cases  where  the  vessel  after  such  expenditure 
will  be  worth  over  2,000/.  These  considerations,  however,  do 
not  apply  to  the  case  of  the  deductions  which  were  claimed 
in  Henderson  r.  Shankland. 

1026.  It  is  obvious,  that  if  the  ship  be  quite  new,  the  reason  The  deduction 
for  the  rule  woidd  fail,  and  the  rule  itself  consequently  would  where  the  ship 
not  apply ;  accordingly,  if  it  can  be  shown  that  this  is  the  ^^y^f  ^^ 
case,  the  deduction  of   one-third  new  for  old  will  not  be 
made  (a).     In  this  country  the  general  rule  is  that  a  ship  is 
to  be  so  regarded  only  while  she  is  on  her  first  voyaige  (b) ; 
but  when  she  shall  be  considered  to  be  on  her  first  voyage  is  What  is  the 

,        -  ,  ,  ship's  first 

in  itself  a  question  that  has  given  rise  to  much  controversy,  yoTage. 
and  can  hardly  yet,  perhaps,  be  considered  os  settled,  as  the  Fenwick  v, 
following  cases  will  show.  A  ship,  which  had  never  been  at 
sea  before,  was  insured  on  a  voyage  "  from  Bristol  to  New 
York,  during  her  stay  there,  and  back  to  the  port  of  dis- 
charge ;"  the  charter-party  stipulated  that  the  ship,  after 
sailing  outwards,  was  "  to  return  to  London,  Liverpool  or 
Bristol,  &c.,  and  so  end  her  intended  voyage."  The  ship 
arrived  at  New  York  in  safety,  but,  on  her  passage  homeward 
from  New  York  to  Liverpool,  got  upon  a  shoal,  and  was 
obliged  to  be  repaired ;  upon  a  claim  for  these  repairs  the 
sole  question  was  whether  the  ship  was  on  her  first  voyage  or 
on  her  second  when  the  loss  took  place,  so  as  to  be  within 
the  rule  for  deducting  one-third  new  for  old — ^in  other  words, 

(a)  Stevens,  Ay.  172.  case  of  wooden  or  composite  ahips 

{b)   The    York -Antwerp    Rules,      when  the  yessel  is  under  one  year  old 
1 890,  allow  no  such  deductions  in  the      at  the  time  of  the  accident. 
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Sect.  1026.  the  question  was  whether  the  passage  back  from  New  York 
to  England  was  under  the  oircumstances  to  be  considered  as 
a  second  voyage  or  only  as  part  of  the  first. 

After  much  conflicting  evidence  of  brokers  and  under- 
writers, Lord  Tenterden  suggested  to  the  jury  that  the 
charter-party  and  policy  might  fairly  be  taken  into  conside- 
ration for  the  sake  of  ascertaining  whether  the  voyage  out 
and  home  was  all  one  adventure,  as,  upon  the  face  of  those 
instruments,  his  Lordship  said,  it  appeared  to  be.  The  jury 
found  for  the  plaintiff,  saying  that  they  considered  it  as  all 
one  voyage  (c). 

Pirier.  Steele.  1027.  Li  the  next  case  a  new  ship  was  chartered  for  a 
voyage  from  London  to  Port  Jackson  and  Van  Diemen's 
Land  with  convicts,  freight  to  be  paid  on  her  arrival  there ; 
and  by  the  ship's  articles  it  appeared  that  she  was  bound  on 
a  voyage  from  England  to  Van  Diemen's  Land,  Australia, 
or  any  other  {sic)  port  in  India,  till  her  arrival  in  England. 
The  ship  completed  her  outward  voyage,  but  being  unable  to 
procure  homeward  freight  from  Van  Diemen's  Land,  went  in 
ballast  to  Madras,  and  there  took  in  freight  for  England,  as 
was  proved  to  be  customary  for  ships  so  chartered.  Li  the 
homeward  passage  from  Madras  to  England  she  sustained 
injuiy  whereby  the  same  question  was  raised. 

The  evidence,  as  in  the  former  action,  was  very  contradic- 
tory; but  the  jury  expressed  themselves  satisfied  that  the 
rule  allowing  a  deduction  of  one-third  did  not  apply  under 
the  circumstances,  and  found  for  the  plaintiff  (rf). 
Lord  Abinger      Lord  Abinger,  before  whom  the  case  was  tried,  said  that 
that  the  most  he  could  not  Subscribe  to  the  doctrine  of  the  policy  deter- 
w^'not'to^    mining  the  point  (^),  and  at  the  same  time  approved  of  the 
^^*th*^*^  practice  of  some  insurance  companies  to  deduct  no  thirds 

wasofacer-    unless  the  ship  be  eighteen  months  old  as  a  very  sensible 
tain  age. 

(c)  Fenwick  v.   Robinson  (1828),  W  ^P>ri®  ^'  Steel®  (1837),  2  Mood. 

Dan8on&Lloyd,8;  S,  (7.,3C.  &P.       *Ko^*9;  S.  C.  (more  Mlyrepop. 


323. 


ted),  8  0.  &P.  200. 
(e)  8  0.  &  P.  204. 
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rule  (/).     Special  clauses  to  this  efEect  are  commonly  inserted  Sect.  1027. 
in  modem  policies. 

These  decisions  are  not  satisfactory,  nor  is  it,  perhaps.  Remarks  on 
possible  to  derive  from  them  any  general  rule— though,  upon  aiona. 
the  whole,  the  weight  of  authority  seems  in  favour  of  the 
position  that,  except  under  very  special  circumstances,  a  new 
ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 
the  underwriter  from  deducting  thirds,  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  on 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 
to  be  determined  from  all  the  facts  of  the  case,  and  not  from 
the  charter-party  or  policy  alone.     In  fact,  as  it  was  put  by  Suggested 
Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Pirie^     ®' 
V.  Steele,  the  first  voyage  lasts  from  the  first  time  that  a  ship 
leaves  her  port  tiU  she  comes  back  to  it  again,  if  she  leaves  it 
cum  animo  revertendi  (g). 

1028.  If  an  old  ship  have  been  newly  repaired  just  before  Where  loss  is 
sailing  on  the  voyage  on  which  the  loss  takes  place,  and  the  SiateriiOof  an 
loss  falls  exclusively  on  the  new  materials,  the  same  rule  of  ®^^  ®^P* 
exclusion  of  thirds  would  seem  to  apply  {h)  ;  but  this  is  a 
case  which  can  rarely,  if  ever,  occur ;  and  it  has  been  decided 
that  if  the  damage  only  fall  chiefly  on  the  repaired  part, 
there  is  nothing  to  exclude  the  underwriter  from  his  right  of 
deducting  thirds  (i). 

If  the  ship,  after  being  repaired,  never  comes  into  the  Where  ship 

hands  of  the  owner  again,  the  reason  for  the  rule  obviously  to  the  hoaS 

falls,  as  in  such  case  it  is  clear  that  he  can  never  derive  any  ®'  *^®  ®^^^ 

•^    again. 

benefit  from  the  superior  value  of  the  new  over  the  old 
materials. 

(/)  8    C.    &    P.    202.      Cf.  also  States  this  exception  of  the  "first 

Thompson  v.  Hunter,  cited  2  Mood.  voyage"  appears  in  general  not  to  be 

&  Bob.  61,  where  it  is  stated  that  recognized;  but  thirds  are  deducted, 

"the   plaintiff   recovered   the   full  though  the  ship  be  new  or  on  her 

amount  of  his  loss/'  which  must  first  voyage:  2  Phillips,  s.  1431;  2 

dearly  be  erroneous,  and  must  mean  Parsons,  384. 
''the  amount   minus   deduction  of  (h)  See  Stevens,  Av.  172. 

one-third  new  for  old."  (t)  Poingdestre   v,    Boyal    Ezoh. 

(^)  8  0.  &  P.  201.    In  the  United  Ass.  Go.  (1826),  Byan  &  Mood.  378. 
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Sect.  1028.  Thufl,  where  the  assured  was  prevented  from  regaining  pos- 
session of  his  ship  by  the  fault  of  the  underwriters  in  refusing 
to  pay  a  bottomry  bond  for  repairs  incurred  by  their  direction 
and  at  their  expense,  by  reason  of  which  the  ship  was  sold  to 
satisfy  the  bond,  &c.,  it  was  held  that  they  were  not  entitled 
to  deduct  their  thirds  (k) ;  but  where  the  failure  to  regain 
possession  of  the  ship  arises  from  the  default  of  the  assured 
himself,  it  has  been  held,  in  the  United  States,  that  the 
exception  does  not  apply  and  that  the  underwriters  are  en- 
titled to  the  deduction  (/). 


No  thirds 
deducted  for 
anchors. 


Metal 
sheathinff. 


1029.  It  is  not,  however,  every  part  of  the  ship's  furniture 
and  apparel,  in  respect  of  which  thirds  are  to  be  deducted ; 
thus,  we  have  abeady  seen  that  certain  oxceptionB  are  formally 
recognized  by  the  Association  of  Average  Adjusters,  not  only 
as  regards  iron  ships  generally,  but  also  as  to  ironwork  in 
wooden  ships.  Similarly,  the  cost  of  replacing  anchors  is  not 
subject  to  this  deduction,  as  anchors  are  considered  not  to  lose 
Chain  cables,  in  value  by  being  used  (m) .  The  deduction  from  chain  cables 
is  fixed  at  one-sixth  (n).  As  to  metal  sheathing,  the  practice 
is  stated  by  Mr.  McArthur  (o)  as  follows : — "  When  the 
re-metalling  of  a  ship  is  recoverable  under  the  policy, 
allowance  in  full  is  made  in  particular  average  for  the 
cost  of  a  weight  of  new  metal  equal  to  the  gross  weight 
of  sheathijig  stripped  oflF,  credit  being  given  for  the  proceeds 
of  the  old  metal  sheets.  The  remainder  of  the  weight  of 
new  metal  sheathing  put  on  is  placed  to  the  debit  of  the  ship- 
owners, as  it  is  the  result  of  natural  wastage  corresponding 
with  the  fixed  deduction  on  account  of  wear  and  tear  made 
from  other  repairs.  In  addition  to  the  above,  should  any 
sheets  have  been  rubbed  oflE  or  otherwise  altogether  lost  by 
sea  perils,  the  cost  of  the  gross  weight  of  sheathing  used  to 
replace  them  is  allowed,  subject  to  the  deduction  of  one-third. 
The  expense  of  stripping  off  the  old  and  putting  on  the  new 


{k)  Da  Costa  r.  Kewenham  (178S), 
2  T.  R.  407. 

(I)  HmnphreTB  v.  Union  Ins.  Co. 
(1824),  3  Mamm,  B.  429. 


(m)  McArthur,  213;  Beneoke,  458. 
(n)  MoArthnr,  214;    it  was   the 
same  when  Stevens  wrote,  Ay.  178. 
(o)  P^.  213,  214. 
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metal,  with  the  cost  of  the  felt  and  metal  nails  used  in  oon-  Sect.  1029. 
nection  with  the  re-metalling,  is  also  allowed,  less  thirds, 
credit  being  given  for  the  proceeds  of  the  old  nails." 

In  this  country  thirds  are  regularly  deducted  from  the  Painting, 
cost  of  painting,  unless  the  ship  was  on  her  first  voyage. 

1030.  As  the  old  materials  thrown  aside  in  mating  the  From  what 
repairs  are  always  of  some,  and  occasionally  of  considerable  i^d^ucted! 
value,  it  is  important  to  ascertain  whether  the  proceeds  of  i.  From  the 
such  old  materials  are  to  be  deducted  from  the  gross  expense  before  deduct- 
of  the  repairs  before  or  after  deducting  the  one-third  new  for  ^^old*^^^ 
old.     It  has  been  decided  in  the  United  States  that  the  true  niaterialB. 
rule  is  to  apply  the  old  materials  towards  payment  of  the  new, 
as  far  as  they  wiU  go,  and  then  to  deduct  the  third  from  the 
balanced?).     Amould  ($'),  agreeing  with  Phillips  (r),   con-  2.  Prom  the 
sidered  this  to  be  the  correct  rule.     In  this  country,  however,  t^^^^^ip 
the  practice  is  the  other  way,  i.c,  first  to  deduct  the  third,  and  materiala. 
and  then  to  deduct  the  value  of  the  old  materials  {$).    To  the 
present  editors  the  EngKsh  practice  appears  to  be  best  sup- 
ported by  principle,  the  value  of  the  old  materials  being 
accepted  in  part  payment  of  the  cost  of  the  repairs  (t).     The 
third  is  deducted  not  from  the  expense  of  the  materials  alone, 
but  from  that  of  the  labour  and  materials  conjointly  (w). 

In  England  no  thirds  are  deducted  from  graving  dock  Incidental 
expenses,  use  of  appliances,  &c.     Phillips,  however,  cites  (x)  m^m^"^ 
with  approval  a  case  where  similar  deductions  were  allowed  in  "**®'®^* 
Boston,  United  States.     And  in  England  the  deduction  is 
in  practice  allowed  from  any  increased  expenditure  which 

(p)  Byrnes  v.  National  Ins.  Co.  worth  30/.    In  England  the  nnder- 

(1823),  1  Cowen,  B.  265;  American  writer  pays  200/.  less  30/.,  t.^.,  170/. 

Ins.  Co.  V.  Center  (1829),  4  Wendell,  By  the  American  rule  he  pays  two- 

R.  6.  thirds  of  270/.,  ».<?.,  180/.  The  theory 

(q)  2nd  ed.  p.  1 00 1 .  is  that  the  mast  before  it  was  damaged 

(r)  Ins.  vol.  ii.  s.  1434.  was  worth  200/.    Therefore,  accord- 

(«)   McArthur,  219 ;    €h>w,   219 ;  ing  to    the   English   practice,   the 

Lowndes,  s.  183  (2nd  ed.).  assnred  receives  an  exact  indemnity; 

(t)  The  different  resnlts  of  the  two  aocOTding  to  that  of  America  he  is 

roles  may  be  iUnstrated  as  follows :  the  gainer  by  10/. 

A  damaged  mast  is  replaced  at  a  cost  (u)  Beneoke,  Tt,  of  Indem.  458. 

of  300/.,  and  after  it  is  taken  out  is  (x)  2  Phillips,  s.  1432. 
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Sect.  1080.  may  be  incurred  in  raising  funds  for  the  repairs,  such  as  the 
marine  interest  on  a  bottomry  bond,  although  it  cannot  be 
said  that  the  ship  is  in  any  way  benefited  by  such  increase  of 
expenditure.  This  practice  is  supported  by  a  decision  of  the 
Supreme  Court  of  Massachusetts  (y),  but  appears  difficult  to 
support  in  principle,  and  is  well  criticised  by  Mr.  MoArthur  (z) . 

Extra  cost  of       1031.  Where  repairs  are  necessarily  done  to  a  ship  in  a 
of  distress  is  a  port  of  distress,  and,  as  will  frequently  be  the  case,  cost  more 
^l^^i^J^  ®  there  than  if  done  in  the  home  port,  it  has  been  made  a 
question  at  what  rate  they  should  be  paid  for  by  the  under- 
writers on  ship — at  that  of  the  port  of  distress  or  the  home 
port  (a).     The  former  appears  unquestionably  to  be  the  true 
rule  of  adjustment,  as  the  necessity  of  repairing  the  ship  in 
the  port  of  distress  which  occasioned  the  increased  expense 
was  an  immediate  consequence  of  one  of  the  perils  insured 
against ;  accordingly,  this  is  the  rule  adopted  in  practice  in 
all  cases  of  necessary  repairs  at  a  foreign  port,  the  under- 
writer being  of  course  entitled  to  deduct  his  thirds  (J). 
Temporary  In  one  case  in  the  United  States  where  full  repairs  might 

a?aforSgn^    have  been  made  abroad,  but  at  an  expense  much  greater 
^^'  than  they  would  have  cost  at  home,  and  the  master  chose  to 

pursue  his  voyage  with  temporary  repairs  merely,  the  cost  of 
such  temporary  repairs,  and  also  the  subsequent  permanent 
repair  rendered  necessary  after  the  ship's  arrival  in  her  home 
port,  were  both  included  in  the  particular  average  (c).    Even 

(y)  Orrok  v.  Commonwealth  Ins.  zz.  p.  266. 
Co.,  38  Mass.  456.     "  In  case  of  a  (j)  Beneoke,  Pr.  of  Indem.  469— 

partial  loss,  where  money  is  taken  451.      The  thirds    are   in    practice 

np  on  bottomry,  the  underwriters  deducted  from  the  actual  cost  of  the 

have  nothing  to  do  with  the  hot-  repairs,    wherever    effected.      This 

tomiy  bond,  but  are  simply  bound  to  gystem    may    undoubtedly    operate 

pay  the  partial  loss,  including  their  hardly  on  the  shipowner,  e.ff,,  in.  cases 

share  of  the  extra  expenses  of  obtain-  ^f  repairs  at  a  port  of  refuge  which 

ing  the  money  in  that  mode  as  a  part  frequently  cannot  be  effected  except 

of  the  loss."  Per  Story,  J.,  in  Brad-  ^^  excessive  prices.    See  remarks  by 

lie  V.  Maryland  Ins.  Co.  (1838),  12  Mr.  McArthur  (Mar.  Ins.  p.  214,  n.), 

Peters,  S.  C.  R.  406,  406.  ^ho,  however,  defends  the  practice. 

W  Mar.  Ins.  p.  214.  (c)  Brooks   v.    Oriental  Ins.   Co. 

(a)  Magens,  vol.  i.  p.  54,  and  case  (1829),  24  Mass.  269. 
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though  the  underwriters  refuse  their  assent  to  the  repairs    Sect.  1081. 
being  done  in  a  particular  way,  yet  the  assured  may,  it 
seems,  proceed  to  such  repairs,  and,  if  they  are  necessary  and 
done  properly,  the  underwriters  will  be  liable  (d). 

Goods  necessarily  sold  in  a  port  of  distress  to  defray  the  Cost  of  re- 
cost  of  repairing  the  ship  are,  if  the  ship  reach  her  port  of  soldto rep^ 
destination,  to  be  paid  for  at  their  clear  value  at  the  port  of  °*  ^^^  ^ 
destination.     But  if  they  sold  for  more  in  tbe  port  of  distress 
than  they  would  have  realized  in  the  port  of  destination,  the 
merchant  is  entitled  to  receive  from  the  shipowner  the  higher 
price  (e). 

1032.  If  a-  ship  have  been  actually  repaired  in  a  port  of  Expense  of  re- 
distress,  and  be  afterwards  totally  lost  before  arriving  at  her  mad^^fore^ 
port  of  destination,  the  cost  of  such  repairs  may  be  recovered  {^^^^.^^^^ 
cumulatively  in  addition  to  the  total  loss,  either  qnd  average,  cumulatively 
or  as  money  laid  out  and  expended  in  labouring  for  the 
safeguard  and  recovery  of  the  ship  under  the  general  printed 
clause  in  the  policy  (/).     This  rule,  however,  only  applies  but  not  the 
to  repairs  actually  made ;    hence  where   a  ship  put  back  ©f^^^^S^^ 
twice  in  distress,  and  on  the  first  occasion  was  actually  re-  ^^  ^*°*  made, 
coppered,  but  on  the  second  occasion  was  only  surveyed, 
but  not  repaired,  and  in  the  course  of  the  survey  some  of 
her   wales,    &c.,   were    necessarily    removed,    in    order    to 
examine  her  timbers,  and  never  replaced,  but  sold  with  the 
rest  of  the  ship  as  wreck,  it  was  held,  that  the  cost  of  the 
re-coppering  might  be  recovered  in  addition  to  a  total  loss, 
but  not  the  estimated  expense  of  replacing  the  wales  (g). 
Moreover,  it  appears  that  the  rule  only  applies  to  repairs  for 

(d)  Waller  v.  Louisiana  Ins.  Co.      Matheson  v.  Equitable  Marine  Ins. 
(1821),  9  Martin,  276.  Co.  (1876),  118  Mass.  209,  where  the 

(e)  Alers  v.  Tobin  (1802),  Abbott,      rule  is  said  to  be  part  of  the  general 
Shipping,  245,  6th  ed.,  and  the  law      law  of  marine  insurance. 

there  laid  down;  Atkinson  v,  Ste-  {ff)  Stewart  v.   Steele  (1842),    11 

phens  (1862),  7  Exoh.  667  ;  Richard-  L.  J.  (N.  S.)  C.  P.  166;  6  Scott, 

son  t;.  Kourse  (1819),  3  B.  &  Aid.  N.  R.  927.     See,  however,  criticism 

237.  of  this  case  (at  least,  as  reported  in 

(/)    Le    Cheminant    v,    Pearson  Scott)  by  Brett,  L.  J.,  9  Q.  B.  D.  at 

(1812),  4 Taunt.  367.  So,inAmerioa,  p.  213. 
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Sect.  1082.  which  the  owners  were  themselves  liable  to  pay.  Where, 
therefore,  the  cost  of  the  repairs  is  discharged  by  means  of 
moneys  raised  on  bottomry,  repayable  only  in  the  event  of 
the  ship's  safe  arrival,  the  owners,  being  released  from  pay- 
ment by  the  loss  of  the  ship,  cannot  recover  from  their 
imderwriters  for  a  loss  which  they  have  in  fact  never  suf- 
fered (h) .  Where  no  such  repairs  have  been  made,  no  previous 
partial  loss  by  sea-damage  can  be  recovered  from  the  under- 
writer, as  a  particular  average,  in  addition  to  a  subsequent 
total  loss  (i) ;  the  less  is  there  swallowed  up  by  the  greater, 
and  both  form  but  one  loss  (k).  So,  too,  if  the  subsequent 
total  loss  occur  during  the  currency  of  the  policy,  but  be  not 
due  to  a  peril  therein  insured  against,  the  imderwriter  pays 
nothing.  But  if  the  average  loss  imrepaired  have  occurred 
during  the  currency  of  one  policy,  and  the  subsequent  total 
loss  occur  during  the  currency  of  another  policy,  and  after 
the  expiration  of  the  first  policy,  the  assured  is  entitled  to 
recover  imder  both  policies,  i.e,y  for  the  average  loss  as  well 
as  for  the  total  loss,  if  they  be  due  to  perils  insured  against  (/) . 

Owner  may         1033.  In  ccuse  the  damage  sustained  by  the  ship  be  such 

instead  dP*"'  ^^^  *^®  expense  of  repairs  would  be  greater  than  her  value 

^immg  for    -^hen  repaired,  although  the  assured  might  abandon  upon  due 

notice  given  and  claim  as  for  a  constructive  total  loss,  yet  he 

is  not  boimd  to  do  so ;  he  may  repair  her  if  he  choose,  and  if 

he  do,  the  same  rule  of  adjustment  applies. 

A  ship  of  the  actual  value  of  3,000/.,  valued  in  the  policy 
at  2,600/.,  upon  which  the  defendants  underwrote  1,200/., 
sustained  such  damage  on  her  voyage  that  when  towed  into 
Queenstown  Harbour  she  was  worth  only  998/.  without 
deducting  salvage  and  general  average.  The  owner  chose  to 
repair  his  vessel,  and  by  means  of  a  large  outlay  made  her 

(A)  The  Dora  Forster,  [1900]  P.  {k)  Knight   v.    Faith  (1860),   16 

241,  Bamee,  J.,  dting  2  Phillips,      Q-  B.  649. 

In-.  B.  1267.  ,  (^  ,^^  •;  «?«^    ('«")' 

L.  B.  6  G.  P.  616 ;  LiTie  v.  Janson, 

(i)  LiTie  V.  Janaon  (1810),  12  East,  uH  supra;  Knight  v.  Faith  (1860), 
648.  16  Q.  B.  648. 
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when  repaired  worth  7,000/.    From  the  insurers  he  claimed  Sect.  1083. 

100/.  pw  cent,  and  notwithstanding  the  argument  at  the  bar 

that  the  assured  would  he  making  a  large  gain  out  of  what 

was  a  mere  contract  of  indemnity,  by  getting  a  vessel  worth 

7,000/.  instead  of  one  that  had  been  worth  3,000/.  only,  it  was 

held  in  all  the  three  Courts  that  he  was  entitled  to  100/.  per 

cent. — i.e.y  1,200/.,  the  full  amount  insured  (m), 

1034.  On  the  other  hand,  if  the  ship  after  sustaining  an  Adjasting  an 
average  loss  is  sold  by  her  owner  unrepaired,  the  measure  of  on^^^sold 
what  he  is  entitled  to  recover  against  the  insurer  is  the  esti-  ^inrepa»J^- 
mated  cost  of  repairs  less  the  usual  deduction,  not  exceeding 
the  depreciation  in  value  of  the  vessel  as  ascertained  by  the 
sale.    Such,  at  least,  was  the  view  taken  by  Lindley,  J.,  and 
by  the  majority  of  the  Court  of  Appeal,  in  a  case  of  which 
the  facts  were  as  follows ; — 

A  ship  valued  in  a  time  policy  at  3,700/.  was  worth  4,000/.  Pitman  v. 
at  the  time  of  her  leaving  Singapore  for  Moulmein,  which  was  j^^  i,^  (^^ 
the  commencement  of  the  risk.  When  near  to  Moulmein 
she  took  the  ground,  and  remained  aground  for  four  days  in 
considerable  danger ;  she  was  got  off,  however,  but  with  so 
much  damage  to  the  hull  that  notice  of  abandonment  was 
given  to  the  insurer.  This  notice  was  not  accepted,  but  a 
request  was  made  to  the  owner  to  repair;  and  he,  after 
doing  some  trifling  repairs,  sold  her  in  effect  unrepaired  for 
3,897/.  He  then  claimed  two-thirds  of  the  amount  of  her 
estimated  repairs — ^viz.,  781/. — ^from  the  insurer,  who  paid 
into  Court  245/.,  including  in  that  sum  certain  general  average 
expenses ;  and  the  question  was  whether  under  the  circum- 
stances the  assured  was  entitled  to  the  estimated  expense  of 
the  repairs,  although  they  had  not  been  executed. 

Lindley,  J.,  before  whom  the  case  was  tried,  found  that  the 
sound  value  of  the  ship  at  Moulmein  was  4,000/.,  and  held 
that  the  assured  was  entitled  to  the  difference  between  the 

(m)  Lohieir.Aitdhiaon(1877— 79),  Gas.  755.  See  also  Woodade  v, 
2  a.  B.  D.  501 ;  8  Q.  B.  D.  558 ;  Globe  Marine  Ins.  Co.  (1895),  1 
Aitohiaon  v,  Lohie  (1879),  4  App.      Com.  Cas.  237. 
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Sect.  1084.  proceeds  of  the  sale,  less  the  actual  repairs  done,  and  the  sound 
value  of  the  ship,  the  same  heing  applied  to  the  value  in  the 
policy  in  determining  the  amount  payable  by  the  insurer. 
His  decision  was  aflBrmed  by  Jessel,  M.  R.,  and  by  Cotton, 
L.  J.,  diss.  Brett,  L.  J.,  and  the  rule,  in  the  terms  stated  above, 
was  formulated  in  the  course  of  his  judgment  by  Cotton, 
L.J.(w). 

On  the  other  hand,  the  view  of  Brett,  L.  J.,  was  that  the 
estimated  cost  of  the  repairs  was  in  all  cases  the  criterion  of 
loss,  and  that  to  allow  damages  so  ascertained  to  be  limited 
by  the  fact  that  the  shipowner  had  in  the  particular  case 
determined  to  sell,  and  had  been  able  to  secure  a  peculiarly 
good  bargain,  was  to  import  considerations  of  fortuitous  cir- 
cumstances alien  to  the  contract  of  insurance.  And  in  answer 
to  the  argument  that  the  shipowner  would  in  such  event  be 
making  a  profit  out  of  a  contract  of  indemnity,  his  Lordship 
pointed  out  that  this,  owing  to  the  circumstances  of  particular 
cases,  was  not  infrequently  the  result,  as  in  Lohre  v.  Aitchi- 
son.  It  is  impossible  not  to  feel  the  force  of  this  powerful 
dissenting  judgment,  in  view  of  which  the  law  can  hardly  yet 
be  regarded  as  finally  settled. 

Incidence  of         1035.  An  interesting  and  dijBScult  question  has  lately  been 
tweb^whioh  discussed  in  our  Courts  as  to  the  amoimt  properly  chargeable 
St^rth^^^  to  particular  average  in  cases  where,  by  reason  of  certain 
beenbenefited.  expenditures,  more  that  one  interest  has  been  benefited.     For 
instance,  a  vessel  may  be  taken  into  dry  dock  for  one  specific 
purpose,  but  this  may  well  afford  an  opportunity  for  other 
work  to  be  done  on  her,  and,  by  effecting  the  two  operations 
at  one  time,  dock  dues  will  be  saved.     Under  such  circum- 
stances, should  a  proportion  of  the  expenses  be  charged  to 
different  accoimts,  so  that  each  may  share  in  the  advantage 
so  obtained,  or  must  the  whole  be  charged  to  the  account 

(n)  Pitman  r.  Universal  Mar.  Ins.  a  case  which,  however,  might  per- 

Co.  (1882),  9  Q.  B.  D.  192.    Cf.  also  haps  have  been  decided,  as  it  was, 

Bristol  Steam  Navig^ation  Co.  Ltd.  in  favour  of  the  underwriters,  even 

f*.  Indemnity  Mutual  Ins.  Co.  (1887),  apart  from  the  authority  of  Pitman's 

67  L.  T.  101 ;  6  Asp.  M.  C.   173,  Case. 
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for  which  the  expenditure  was  primarily  intended  to  be  Sect.  1085. 
incurred  P 

The  facts  in  the  case  of  The  Vancouver  (o)  were  as  The  Van- 
follows  : — ^The  vessel,  having  completed  a  voyage  from  Hong 
Kong  to  San  Francisco,  was  found  to  have  a  very  foul  bottom, 
which  so  much  affected  her  speed  as  to  make  it  necessary  for 
her  owners  to  put  her  into  dry  dock  for  the  purpose  of  being 
cleaned,  scraped,  and  painted,  before  putting  to  sea  again. 
She  was  therefore  put  into  dry  dock  for  this  purpose  only. 
It  was  thereupon  discovered  for  the  first  time  that  she  had 
sustained  certain  particular  average  damage  at  sea,  consisting 
in  the  fracture  of  her  stem-post.  The  damage  was  repaired 
in  eight  days,  during  the  first  three  of  which  the  cleaning,  &c. 
was  also  going  on.  The  result  was  that  the  two  operations,  by 
being  effected  concurrently,  took  three  days  less  to  effect  than 
if  they  had  each  been  effected  separately,  and  three  days'  dock 
dues  were  saved.  The  question  in  the  case  was  whether  the 
damage  to  the  stem-post  was  average  exceeding  3/.  per  cent, 
within  the  meaning  of  the  memorandum.  The  figures  showed 
that  if  no  part  of  the  dock  dues  in  respect  of  the  first  three 
days  (in  addition  to  the  whole  amount  of  dues  for  the  last 
five  days)  was  to  be  deemed  as  having  been  incurred  on 
accoimt  of  the  particular  scverage  repairs,  then  the  cost  of 
such  repairs  was  less  than  three  i)er  cent.  It  was  held,  how- 
ever, by  the  House  of  Lords,  affirming  the  Court  of  Appeal 
(Lord  Esher,  M.  E.,  and  Fry,  L.  J.,  Baggallay,  L.  J.,  dissent- 
mg{p))y  that  an  apportioned  part  of  the  dock  dues  for  the  first 
three  days  was  to  be  considered  as  part  of  the  cost  of  the 
repairs,  and  that  imder  the  circumstances,  as  the  operations 
were  simultaneously  performed,  the  cost  should  be  attributed 
in  moieties  to  the  two  operations.  The  result  of  an  appor- 
tionment on  this  basis  was  to  saddle  the  underwriters  with 
liability. 

(o)  The  Marine  Ina.  Co.  if.  The  ^^9  *^t  ^^oce  should  be  an  appor- 
Ohina  Trans-Padflo  S.S.  Oo.  Ltd.  ^^""^^^^  ^^  ""^J  ^«^  as  to  the 
Mfift«^   u  kr».  nan  /i7^  pHnciple  on  which  the  amount  of 

(1886),  11  App.  Gas.  673.  ^  apportionment  should  be  calcn- 

(p)  Baggallay,  L.  J.,  agreed,  how-      lated. 
VOL.  11.  4  P 
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Sect.  1086.       1036.  It  is  not  easy  to  gather  what  were  the  precise  reasons 
itatio  decidendi  on  which  the  members  of  the  House  of  Lords  based  their 

of  The  Van-  , 

couver.  decision.     The  opinion  of  Lord  Esher,  however,  in  the  Court 

^^t^^^'^  of  Appeal  is  clear  and  intelKgible,  and  it  appears  to  have 
been  substantially  adopted  by  their  Lordships.  He  ob- 
serves (q) : — "  Now,  the  question  seems  to  me  to  be  reduced  to 
this.  How  much  of  the  payment  for  the  dock  would  be 
attributed  as  a  matter  of  business  to  the  use  of  the  dock  for 
the  one  purpose,  and  to  the  use  of  the  dock  for  the  other  P 
Liasmuch  as  the  burthen  on  the  dock  is  not  increased  by 
either,  inasmuch  as  the  advantage  to  each  of  them  is  the 
same,  it  seems  to  me  that  any  man  taking  a  business  view  of 
the  matter  would  say:  As  there  is  a  particular  sum  for  the  use 
of  the  dock  to  be  paid  for  the  two  purposes,  and  the  burthen 
on  the  dock  is  not  increased  by  the  two  transactions  going  on 
together,  but  the  advantage  to  the  two  persons  is  equal, 
supposing  they  had  to  be  carried  on  by  different  persons, 
those  different  persons  ought  to  pay  half  the  expenses  whilst 
the  dock  was  being  used  equally  by  both  of  them.  When- 
ever it  is  used,  it  is  used  equally  by  both  of  them,  although 
the  repairs  of  the  one  kind  might  cost  far  less  than  the 
repairs  of  the  other.  Supposing  the  repairs  to*  the  stem-post 
in  twelve  hours,  by  reason  of  the  wages  of  engineers  or  skilled 
workmen,  would  cost  three  times  as  much  as  the  repair  by 
cleaning,  nevertheless  the  use  of  the  dock  is  equally  useful  to 
each  party  if  they  were  two  separate  parties.  If  that  would 
be  so  if  there  were  two  separate  parties,  it  makes  no  diffe- 
rence to  my  mind  that  both  the  transactions  are  by  the  one 
party.  If  he  had  to  divide  what  it  had  cost  him  in  respect  of 
each,  he  would  deal  with  the  matter  in  the  same  way  as  if 
each  of  those  things  had  been  done  by  separate  people,  or  by 
himself  and  another  person.  Tou  cannot  shew  that  money 
was  paid  for  either  particular  purpose  because  the  same  man 
has  paid  for  both ;  but  the  true  way  to  treat  it  is  to  say,  as  a 
matter  of  business,  that  he  paid  during  the  same  number  of 
days  in  which  both  operations  were  going  on  half  the  dock 

(q)  11  App.  Gas.  at  p.  579. 
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dues  in  respect  of  one  operation  and  half  the  dock  dues  in  Sect.  1086. 
respect  of  the  other.  Therefore,  during  the  earlier  days  of 
the  transaction  here,  half  the  dock  dues  were  paid  in  respect 
of  the  repairs  of  the  stem-post  and  half  the  dock  dues  were 
paid  in  respect  of  the  ubc  of  the  dock  for  the  cleaning  of  the 
ship.  The  dock  dues  are  certainly  part  of  the  cost  of  the 
repairs  if  nothing  else  happens ;  the  cost  of  the  repairs  is  the 
cost  of  the  workmen  upon  the  ship,  and  the  materials,  and  all 
the  payments  for  the  use  of  the  dock,  which  is  a  necessary 
preliminary  to  being  able  to  do  the  other  work.  Therefore, 
if  half  of  these  dock  expenses  during  the  common  days  is 
paid  by  the  shipowner  in  respect  of  the  repairs  to  the  stem- 
post — ^in  other  words,  is  part  of  the  cost  of  repairing  the  loss 
which  was  occasioned  by  the  sea  peril, — and  if  that  half  is  to 
be  so  attributed,  then  what  this  shipowner  paid  for  repairs 
was  larger  than  three  per  cent,  of  the  value  of  the  ship  in  the 
policy.  The  condition  is  satisfied,  and  the  underwriter  is 
liable  to  pay  the  amount  of  the  average  loss." 

Before  proceeding  to  deal  with  the  next  case,  it  will  be 
well  to  call  attention  to  certain  circimistances  in  relation  to 
the  case  of  The  Vancouver.  Firstly,  the  only  point  as  to 
which  discussion  arose  was  as  to  charges  for  the  use  of  the 
dock :  there  was  no  question  as  to  expenses  of  getting  in  or  out 
of  the  dock.  Secondly,  although  the  vessel  was  necessarily 
taken  in  for  the  purpose  of  cleaning,  and  for  this  purpose 
alone,  yet  it  was  even  more  necessary  that  the  particular 
average  repairs  should  be  effected  then  and  there.  Thirdly, 
the  question  in  The  Vancouver  case  was  simply  whether, 
for  the  purposes  of  the  memorandimi,  the  shipowner's  method 
of  estimating  the  percentage  which  his  particular  average 
bore  to  the  whole  value  of  the  vessel,  was  or  was  not  the 
correct  method,  so  as  to  entitle  him  to  recover  the  whole. 

1037.  We  now    proceed    to    consider    the    case  of    The  TheEnabon 
Ruabon  (r),  which  also  went  to  the  House  of  Lords.     The 

(r)  Ruabon  S.S.  Co.  Ltd.  .The  ^  ^^  ^  ^  Com.  Oas.  296;  3 
London  Aseurance,  [1897]  2  Q.  B.      ^^^   ^  r,        r.      » 

466;   [1898]    I  Q.  B.   722;    [1900]      Com.  Cas.  148;  6  Com.  Cas.  71. 
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Sect.  1087.  vessel,  having  in  the  course  of  a  voyage  run  aground,  was 
taken  to  CardifE,  where,  in  January,  1896,  she  was  put  into 
diy  dock  for  the  purpose  of  having  her  average  repairs 
effected,  in  respect  of  which  her  underwriters  were  admittedly 
liahle.  In  November,  1896,  it  would  have  been  necessary 
for  her  to  be  docked  and  surveyed  in  order  to  retain  her 
classification  at  Lloyd's,  and  her  owners  accordingly  took 
advantage  of  the  opportunity  and  had  her  surveyed  whilst 
in  dock  for  the  repairs.  The  claim  of  the  plaintifEs,  her 
owners,  against  the  imderwriters  included  sums  for  towage, 
pilotage,  dock,  dues,  &c.  The  underwriters  claimed  that, 
under  the  circumstances,  part  of  the  docking  expenses  (s) 
should  be  borne  by  the  owners.  Mathew,  J.,  considered  that 
the  case  was  covered  by  the  decision  of  the  House  of  Lords 
in  The  Vancouver  case,  and  held,  accordingly,  that  the 
underwriters  were  entitled  to  make  the  deduction  whidi  they 
claimed,  and  this  decision  was  aflSrmed  in  the  Court  of 
Appeal.  The  Lords  Justices  (A.  L.  Smith,  Chitty  and 
Collins,  L.  JJ.)  were  imanimously  of  opinion  that,  in  so  far 
as  the  dock  dues  were  concerned.  The  Vancouver  case  was  in 
point  and  imdistinguishable.  But  as  regards  the  expenses  of 
getting  in  and  out  of  dock  there  was  a  difEerence  of  opinion. 
A.  L.  Smith,  L.  J.,  considered  that  these  expenses  were 
covered  neither  by  the  decision  in  The  Vancouver  case  itself 
nor  by  the  principles  there  aflSrmed.  He  regarded  this 
expenditure  as  having  been  incurred  solely  on  account  of  the 
particular  average  repairs,  and  held  that  it  was  therefore 
chargeable  to  the  imderwriters  in  its  entirety.  The  other 
members  of  the  Court,  however,  thought  that  these  expenses 
were  incidental  to  the  operation  of  docking,  and,  agreeing 


[t)  It  is  not  quite  dear  from  the  were  only  claiming  that  the  ezpenaes 

reports  whether  the  dock  dues,  as  of  bringing  her  in  and  taking  her 

weU  as  the  cost  of  putting  in  and  .        .     -u     u  i,    j.  .j  j      t>  i.  .^ 

^     .  -    ,              .      ,.       ,        ,  out  again  should  be  divided.    But  it 
out  of  dock,  were  in  dispute.     In 

2  Com.  Oas.  295,  it  is  expressly  stated  "qoiteolearthat  the  Court  of  Appeal 

that  the  defendants  had  paid  all  the  *^d  the  House  of  Lords  dealt  with 

dues  for  the  use  of  the  dock,  and  both. 
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with  Mathew,  J.,  that  they  were  covered  by  The  Vancouver  Sect.  1087. 
case,  affirmed  his  decision. 

1038.  But  the  House  of  Lords  took  an  entirely  different  Difltincfcion 

view,  and  held  that  the  whole  of  the  expenses  were  charge-  hodm  S    ^ 

able  to  the  underwriters.     On  two   separate  and  distinct  Jiordflbetween 

^  The  Riiabon 

grounds  it  was  there  declared  that  the  opinions  not  only  of  and  The  Van- 

Chitty  and  Collins,  L.  JJ.,  but  also  that  of  A.  L.  Smith,  L.  J.,  ^^^ 
in  so  far  as  he  concurred  with  them  as  to  the  dock  dues,  were 
untenable.  As  to  The  Vancouver,  the  view  of  Lord  Halsbury,  Lord  Hala- 
L.  C,  in  which  Lords  Macnaghten  and  Morris  concurred,  was  '"^  *  ^®^* 
that  it  was  merely  a  decision  as  to  the  way  in  which,  for 
the  purposes  of  the  memorandum,  the  extent  of  damage 
ought  to  be  calculated.  "  What  tiie  Court  had  to  determine 
waa  the  liability  under  the  policy  in  question,  and  with 
reference  to  that  question,  which,  be  it  observed,  is  to  be 
measured  by  what  the  damage  would  cost  to  repair,  the  Court 
held  that  the  dock  dues  were  part  of  the  cost,  and  that,  under 
the  oircimistances,  as  the  operations  were  simultaneously  per- 
formed, the  cost  should  be  attributed  (let  the  phrases  be  noted) 
in  moieties  to  the  operations  of  those  two  persons  interested. 
Now  the  owner  paid  the  dock  dues,  and,  if  he  had  not  done 
so,  the  underwriter  would  imdoubtedly  have  had  to  pay  for 
dock  dues,  and  if  he  had,  the  amoimt  paid  would  have  been 
over  three  per  cent.  It  came,  in  fact,  to  a  calculation  of  the 
extent  of  the  damage  done,  and,  that  being  measured  by  its 
cost  of  repair,  it  was  held  that  the  three  per  cent,  was  reached. 
What  Lord  Herschell  meant  is,  I  think,  sufSciently  explained 
by  what  he  says  in  commenting  on  the  case  of  Pitman  v. 
Universal  Marine  Insurance  Co.  (t)  as  to  the  mode  in  which 
the  particular  average  loss  was  to  be  arrived  at  in  that  case. 
He  says :  *  All  the  judges  were,  I  think,  agreed  that  where 
there  is  a  partial  loss  in  consequence  of  injury  to  a  vessel  by 
perils  insured  against,  he  is  entitled,  as  a  general  rule,  to 
recover  the  simi  properly  expended  in  executing  the  necessary 
repairs,  less  the  usual  allowances '  "  (w). 

(t)  (1882),  9  Q.  B.  D.  192.    (m)  Per  Lord  Haklyiixy,  [1900]  App.  Cas.  at  p.  14. 
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Sect.  1088.  The  Vancouver  was  distinguished  on  a  seoond  ground 
Lord  Bramp-  by  Lord  Brampton,  whose  judgment  was  approved  by  Lord 
ton's  Tiew.  Davey.  The  view  of  these  noble  Lords  was  that  The  Van- 
couver only  applied  to  cases  where  two  operations  are 
essentially  necessary  to  be  performed  upon  the  hull  of  the 
ship,  in  order  to  render  her  fit  to  be  sent  to  sea.  "  If  the 
respondent's  claim  for  contribution  was  allowed,"  said  Lord 
Brampton  (a*),  "  I  see  no  reason  why  such  a  claim  might  not 
be  made  against  an  owner  who  while  his  ship  was  in  dry 
dock  sold  her,  subject  to  immediate  inspection  and  survey  by 
his  purchaser."  His  Lordship  further  points  out(y)  that 
"  the  survey  of  Lloyd's  surveyor  was  in  no  way  necessary  for 
any  purpose  connected  with  the  work  performed  on  the  vessel, 
but  was  only  made  to  entitle  the  owners  to  re-classifioation  at 
Lloyd's  and  need  not  have  been  made  at  that  moment,  nor 
at  any  particular  time,  so  long  as  it  was  made  within  the 
time  limited  by  Lloyd's  rules,  which  had  then  nine  months 
to  run." 

1039.  The  difficulty  presented  by  The  Vancouver  case  being 
disposed  of,  it  will  suffice  to  quote  Lord  Halsbury's  view  as 
to  the  argument  by  which,  independently  of  such  authority, 
the  imderwriters  were  seeking  to  maintain  their  position. 
"  This  is  the  first  time  in  which  it  has  been  sought  to 
advance"  the  principle  of  contribution  "where  there  is 
nothing  in  common  between  the  two  persons,  except  that  one 
person  has  taken  advantage  of  something  that  another  person 
has  done,  there  being  no  contract  between  them,  there  being 
no  obligation  by  which  each  of  them  is  bound,  and  the  duty 
to  contribute  is  alleged  to  arise  only  on  some  general  principle 
of  justice,  that  a  man  ought  not  to  get  an  advantage  unless 
he  pays  for  it.  So  that  if  a  man  were  to  cut  down  a  wood 
which  obscured  his  neighbour's  prospect  and  gave  him  a 
better  view,  he  ought  upon  this  principle  to  be  compelled  to 
contribute  to  cutting  down  the  wood.     Or,  if  a  man  built  a 

{x)  [1900]  App.  Caa.  at  p.  18.  (y)  At  p.  17. 
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wall  190  as  to  shield  his  neighbour's  house  from  undue  wet  or  Sect.  1089. 
danger  from  violent  tempests,  he  ought  to  be  entitled  to  con- 
tribution because  his  neighbour  has  got  an  advantage  from 
what  he  did  "(2). 

1040.  The  effect  of  The  Buabon  case  is  clearly  to  impair  Kesalt  of 
very  materially  not  indeed  the  authority,  but  the  applicability,         ^^* 
of  the  decision  in  The  Vancouver.    It  is  conceived  that,  in 
future  practice,  no  apportionment  of    expenses  should  be 
allowed,  except  in  cases  very  closely  corresponding  in  their 

facts  to  those  of  The  Vancouver.  It  is  doubtful  whether, 
consistently  with  The  Euabon  case,  any  apportionment  can 
take  plaoe,  except  in  cases  arising  imder  the  memorandum. 
It  is  probably  correct  to  say  that  there  can  be  no  apportion- 
ment, except  in  cases  where  there  has  been  in  fact  an  absolute 
necessiiy  for  the  immediate  performance  of  the  operation  not 
originally  contemplated.  Both  these  conditions  were  present 
in  The  Vancouver  case.  Upon  the  first  condition  particular 
stress  was  laid  by  Lords  Halsbury,  Macnaghten  and  Morris 
in  the  case  of  The  Euabon.  Upon  the  second  condition 
equal  stress  was  laid  by  Lords  Brampton  and  Davey. 

1041.  The  rule  for  adjusting  a  partial  loss  on  freight  is  very  Adjustment 
simple — ^viz.,  that  where  the  sum  insured  is  less  than  the  onS^It,*^ 
value  of  the  interest  at  risk,  the  xmderwriter  pays  the  same  l^^^*  *^- 
proportional  part  of  the  loss,  that  the  sum  insured  is  of  the  jufltment  as 
value  of  the  freight ;  if  the  sum  insured  equals  the  value  of         ^ 

the  interest,  then  he  pays  the  whole  of  the  loss  (a). 

Freight  is  generally  insured  in  valued  policies,  and  when  Rtde  where 

this  is  so  the  valuation  in  the  policy  is  the  sole  basis  on  which  foif  intended 

to  calculate  the  amount  of  indemnity  the  imderwriter  has  to  ^yj^JJ  or 

pay.     Where,  however,  only  part  of  the  full  cargo  to  which  contracted  for 

at  time  of  loss, 
the  valuation  was  intended  to  apply  is  on  board,  or  contracted 

for  at  the  time  of  loss,  the  imderwriter  can  only  be  called  on 


(«)   Per  Lord  Halsbniy,  [1900]  App.  Gas.  at  p.  12. 
(a)  2  Phillips,  Ins.  s.  1454. 


Digitized  by 


Google 


1174 


OP  PAETICULAE  AVERAGE.  [PART  UI. 


Sect.  1041. 


Rule  of  ad- 
justment in 
open  policies. 


Where  only 
part  of  full 
intended 
cargo  on 
bouxl. 


Freight  where 
goods  are 
sent  on. 


to  pay  upon  suoli  proportion  of  the  amount  insured  as  the 
part  of  the  cargo  on  board,  or  contracted  for  at  the  time  of 
loss,  hears  to  the  full  intended  cargo  (b).  Similarly,  where 
part  of  the  freight  has  been  paid  in  advance,  the  underwriter 
only  pays  such  proportion  of  the  amount  insured  as  the 
freight  at  risk  bears  to  the  whole  freight  (c). 

In  open  policies  on  freight  the  loss  by  the  general  usage  of 
Lloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net 
freight ;  and  this  usage,  though  considered  inconsistent  with 
sound  principle,  has  been  sanctioned  and  acted  upon  by  the 
Court  of  Common  Pleas  {d)  :  if ,  in  an  open  policy  on  freight, 
only  part  of  the  cargo  be  on  board  or  contracted  for  at  the 
time  of  loss,  and  this  part  be  totally  lost,  the  underwriters 
can  only  be  called  upon  to  pay  the  actual  amount  of  freight 
on  the  goods  actually  lost,  together  with  premiums  and  costs 
of  insurance  {e) ;  in  fact,  in  such  cases  the  underwriters, 
whether  in  a  valued  or  open  policy,  shall  adjust  as  for  a  total 
loss  of  part  of  the  freight :  paying  the  scone  proportion  of 
the  sums  for  which  they  have  subscribed  the  policy  as  the 
freight  of  the  goods  lost  bears  to  the  full  freight,  which  would 
have  been  earned,  had  the  whole  intended  cargo  been  loaded 
and  all  arrived. 

Where  the  original  ship  is  disabled,  and  goods  are  sent  on 
at  a  lower  rate  of  freight,  it  has  been  held  in  the  United 
States  that  the  loss  so  occasioned  should  be  adjusted  as  a 
salvage  loss,  i.e.j  the  underwriter  pays  the  whole  amoimt  of 
the  insurance,  and  puts  into  his  pocket  the  excess  of  the 
freight  due  under  the  charter-party  over  the  expense  of  for- 
warding the  goods  (/). 

Under  similar  circumstances  in  this  country,  the  shipowner, 


(&)  Forbes  v.  Aspinall  (1811),  13 
East,  323 ;  Tobin  v.  Harford  (1863), 
13  0.  B.  (N.  S.)  791 ;  32  L.  J.  C.  P. 
134 ;  34  L.  J.  0.  P.  37  ;  Denoon  v. 
Home  &  Colonial  Ass.  Co.  (1872), 
L.  B.  7  C.  P.  341.  See  ante,  as.  345, 
346. 

{c)  The  Main,  [1894]  P.  820. 


{d)  Palmer  v.  Blaokbnme  (1822), 
1  Bing.  62. 

{e)  Forbes  f.  Cowie  (1808),  1  Camp. 
520.  Per  Lord  Ellenborongh  in  18 
East,  326. 

(/)  2  Phillips,  Ins.  s.  1441,  citing 
CofOn  V,  Storer  (1809),  5  Mass.  B. 
252;  Searle  v.  ScoyeU  (1819),  4 
Johns.  Ch.  C.  218. 
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liaviiig  paid  the  expense  of  forwarding  the  goods,  recovered  Sect.  1041. 
the  amount  from  the  insurers  on  freight  by  an  action  on  the 
sue  and  labour  clause  of  the  policy  {g). 

Where,  in  the  United  States,  it  is  agreed  to  adjust  an  Adjiurtment 
average  loss  on  profits  at  the  same  rate  as  on  the  goods  out  of  where  part  of 
which  they  are  to  arise,  and  the  goods  arrive  sea-damaged,  or  ^^^^^^^  ^** 
part  of  them  is  totally  lost,  this  is  adjusted  as  an  average  loss 
on  profits  pro  tanto  [h) ;  and  the  rule  there  is  the  same,  where 
part  of  the  goods,  owing  to  the  decay  produced  by  sea- 
damage,  are  necessarily  sold,   or  thrown  overboard  in  the 
course  of  the  voyage  (e). 

1042.  In  discussing  the  subject  of  general  average,  it  hjw  Petty 
appeared  that  all  extraordinary  charges,  occasioned  by  un-  ^^^'^^fi^- 
foreseen  and  unusual  accidents,  and  incurred  for  the  general 
safety,  were  the  subjects  of  general  contribution :  there  are, 
however,  many  charges  similar  in  kind,  though  different  in 
occasion  and  object,  which  occur  regularly  in  the  usual  course 
of  the  voyage,  and  which  the  master,  in  the  ordinary  course 
of  his  duty,  necessarily  furnishes  for  the  purposes  of  the  ship 
and  cargo.  These  charges  are  called  petty  averages,  and  are 
never  the  subject  of  any  claim  on  the  underwriter. 

They  are  all  the  ordinary  charges  at  the  plaices  of  loading 
and  unloading,  and  during  the  voyage;  such  as  common 
pilotage,  tonnage,  light  money,  beaconage,  anchorage,  ordi- 
nary quarantine,  river  charges,  signals,  instructions,  passage- 
money  by  fortified  places,  expenses  for  digging  a  ship  out  of 
the  ice  when  frozen  up  in  the  regular  course  of  the  voy- 
age, &o.  (A). 

Of  course,  if  any  of  these  charges  be  incurred  for  any 
extraordinary  purpose,  or  to  relieve  the  ship  and  cargo  from 
impending  danger,  they  will,  as  we  have  seen,  be  general 
average. 

{jg)  Kidston    v.    Empire    Marine  eyen  apart  &om  express  agreement. 
Ins.  Co.  (1866),  L.  R.  1  0.  P.  636  ;  ...  „^ 

2  0.  P.  367.  ^^ 

(h)  2  Phillips,  Ins.  s.  1474,  where  W  Abbott,    Shipping  (6th  ed.), 

it  appears  that  the  rule  is  the  same,  272 ;  Oarver,  Carriage,  s.  687. 
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CHAPTER  VI. 


ABSOLUTE  TOTAL  LOSS. 


BBOT. 
Difltinotion  between  Abeolute 
and  Construotiye  Total  Loss . 

1043,  1044 
What   is   an  Absolute   Total 

Loss    . .  * 1046 

Annihilation 1046,  1047 

Deprivation 1048—1052 

Shipwreck    or     Lrreparability 
foUowed  by  Sale 1063—1064 


8B0T. 

Gh>od8 — 
Sold  or  Destrojed  in  oonrse 

of  Voyage    1066—1073 

Amving  in  Balk,  bat  Un- 
merchantable ;      Loss    of 

Species 1074—1081 

Part  of  Cargo 1082—1086 

Freight    1087—1089 

Profits  and  Commissions 1090 


^stinction  1048.  A  TOTAL  loss  in  insuranoe  law  is  one  on  account  of 

late  and  con-   wMoh  the  asfiured  is  entitled  to  recover  from  the  underwriter 
loss.    ^^  ^      ^®  whole  amount  of  his  subscription. 

Total  losses  are  either  absolute  or  constructive.  An  abso- 
lute total  loss  is  one  which  entitles  the  assured  to  claim  from 
the  underwriter  the  whole  amqimt  of  his  subscription  without 
giving  notice  of  abandonment. 

A  constructive  total  loss  is  one  which  entitles  him  to  make 
such  claim  on  condition  of  giving  such  notice. 

An  absolute  total  loss  takes  place  when  the  subject  insured 
wholly  perishes,  or  its  recovery  is  rendered  irretrievably 
hopeless  (a). 

A  constructive  total  loss  takes  place  when  the  subject 


(a)  La  perte  r^elle  est  I'an^antisse- 
ment  on  la  priyation  effective  des 
choses  assor^es.  Boolaj-Patj  on 
Emerig^n,  vol.  ii.  p.  217".  So,  by 
the  Marine  Lisorance  Bill,  *'  Where 


the  sabjeot-matter  insared  is  de- 
stroyed, or  irreparably  damaged,  or 
where  the  assared  is  irretrievably 
deprived  thereof,  there  is  an  actual 
total  loss:"  sect.  68  (1). 
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insured  is  not  wholly  destroyed,  but  its  destruction  is  rendered  Sect.  1048. 
highly  probable,  and  its  recovery,  though  not  utterly  hopeless, 
yet  exceedingly  doubtful  (b). 

1044.  The  distinction  between  cases  of  absolute  and  con-  Doctrine 
structive  total  loss  has  nowhere  been  better  poiuted  out  than  AbingS 
in  the  following  passages,   from  the   judgment    of    Lord  Oases  of  abeo- 
Abinger,  in  the  leading  case  of  Eoux  v,  Salvador : — 

"  The  underwriter,"  says  his  Lordship,  "  engages  that  the 
subject  of  insurance  shall  arrive  in  safety  at  its  destined  ter- 
mination. If,  in  the  progress  of  the  voyage,  it  becomes  totally 
destroyed  or  annihilated,  or  if  it  be  placed,  by  reason  of  the 
perils  against  which  he  insures,  in  such  a  position  that  it  is 
wholly  out  of  the  power  of  the  assured  or  of  the  underwriter 
to  procure  its  arrival,  he  is  bound  by  the  very  letter  of  his 
contract  to  pay  the  sum  insured." 

"  But  there  are  intermediate  cases ;  there  may  be  a  capture  Cases  of  oon- 
which,  though  primd  facte  a  total  loss,  may  be  followed  by  a  loss. 
re-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  ter- 
minate, or  may  last  so  long  as  to  end  in  the  impossibility  of 
bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  innavigable. 


(fi)  In  the  Marine  Insurance  Bill, 
a  constructiye  total  loss  is  defined  as 
follows : — 

Sect.  61.— (1)  In  the  case  of 
damage  to  a  ship,  there  is  a  con- 
structive total  loss  where  she  is  so 
damaged,  by  a  peril  insured  against, 
that  the  cost  of  repairing  the  damage 
would  exceed  the  yalue  of  the  ship 
when  repaired.  In  estimating  the 
cost  of  repairs,  the  expense  of  future 
salvage  operations,  and  any  future 
g^eral  average  contribution  to  which 
the  ship  would  be  liable  must  be 
taken  into  account. 

(2)  Where  the  assured  is  deprived 
of  the  possession  of  his  ship  by  a 
peril  insured  against,  and  it  is  doubt- 


ful whether  he  can  recover  lier,  or 
the  cost  of  recovering  her  would  ex- 
ceed her  value  when  recovered,  there 
is  a  constructive  total  loss. 

(3)  In  any  case,  other  than  that 
of  a  ship,  there  is  a  constructive  total 
loss  where  the  subject-matter  in- 
sured is  so  damaged  or  affected  by  a 
peril  insured  ag^ainst,  that,  having 
regard  to  cost,  it  is  not  reasonable 
to  require  the  adventure  to  be  pro- 
secuted to  its  termination. 

For  the  purpose  of  determining 
what  is  reasonable,  regard  shall  be 
had  to  the  course  which  would  be 
pursued  by  a  prudent  uninsured 
owner  under  the  oiroumstances  of 
the  case. 
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Sect.  1044.  without  any  hope  of  repair,  or  by  whidi  the  goods  are  partly 
lost,  or  so  damaged  that  they  are  not  worth  the  expense  of 
bringing  them,  or  what  remains  of  them,  to  their  destina- 
tion." 

Abandon-  "  In  all  these,  or  any  similar  cases,  if  a  prudent  man,  not 

insured,  would  decline  any  further  expense  in  prosecuting  an 
adventure,  the  termination  of  which  will  probably  never  be 
successfully  accomplished,  a  party  insured  may,  for  his  own 
benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
stiU  exists,  and  is  vested  in  him,  the  very  principle  of  indem- 
nity requires  that  he  should  make  a  cession  of  all  his  right  to 
the  recovery  of  it,  and  that,  too,  within  a  reasonable  time 
after  he  receives  the  intelligence  of  the  accident,  that  the 
imderwriter  may  be  entitled  to  all  the  benefit  of  what  may 
stiU  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realizing  or  increasing  that 
value.  In  all  these  cases,  not  only  the  thing  insured,  or 
part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a 
possibility,  however  remote,  of  its  arriving  at  its  port  of 
destination,  or,  at  least,  of  its  value  being  in  some  way 
affected  by  the  measures  that  may  be  adopted  for  the  recovery 
or  preservation  of  it." 

Consequences  "  If  the  assured  prefers  the  chance  of  any  advantage  that 
doSng*  "  ™^y  result  to  him  beyond  the  value  of  the  thing  insured,  he 
is  at  liberty  to  do  so  ;  but  then  he  must  also  abide  the  risk  of 
the  arrival  of  the  thing  in  such  a  state  as  to  entitie  him  to  no 
more  than  a  partial  loss.  If,  in  the  event,  the  loss  should 
become  absolute,  the  underwriter  is  not  the  less  liable  upon 
his  contract,  because  the  assured  has  used  his  own  exertions 
to  preserve  the  thing  insured,  or  has  postponed  his  claim,  till 
that  event  of  a  total  loss  has  become  certain,  which  was 
uncertain  before"  ((?). 

{e)  Per  Lard  Abinger  in  Bonz  9.  SalTador  (1836),  3  Bing.  N.  0.  286. 
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1045.  It  remains  to  inquire  what  kind  of  casualty  amounts  Sect.  1045. 
to  a  case  of  absolute  total  loss.  What 

No  better  or  more  comprehensive  answer  can  be  given  to  absolate  total 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already  ^*^* 
cited  :  "  If,  in  the  progress  of  the  voyage,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed  by 
the  perils  insured  against  in  such  a  position  that  it  is  totally 
out  of  the  power  of  the  assured  or  the  imderwriter  to  procure 
its  arrival,  the  latter  is  bound,  by  the  very  letter  of  his  con- 
tract, to  pay  the  sum  insured  "  {d). 

The  great  principle,  therefore,  on  which  all  the  cases  of  Principle  on 
absolute  total  loss  depend  appears  to  be  this — ^the  impossi-  doctrine  of 
bility,  owing  to  the  perils  insured  against,  of  ever  procuring  f ^*^V^^  *^ 
the  arrival  of  the  thing  insured.     If,  by  reason   of  those 
perils,  the  assured  is  permanently  and  irretrievably  deprived 
not  only  of  all  present  possession  and  control  over  it,  but  of 
all  reasonable  hope  or  possibility  of  ever  ultimately  recovering 
possession  of,  or  further  prosecuting  the  adventure  upon  it, 
that  is  a  case  of  absolute  total  loss,  independently  of  the 
election  of  the  assured  to  treat  it  as  such.     Notice  of  aban-  No  notice  of 
donment  would  in  such  case  be  a  mere  idle  formality, because  requi^tehi 
nottdng  remains  to  be  abandoned  {e) .    In  such  cases,  therefore,  J^^^^l  loss 
no  notice  of  abandonment  is  required ;  but  if  any  remains  of  the  But  the  re- 
wrecked  ship  or  perished  goods  ultimately  come  to  hand,  or  if  property  or  its 
any  money  have  been  realized  abroad  by  their  necessary  and  J^*^^®®^  "S.* 
justifiable  sale,  such  remains,  or  the  net  proceeds  of  such  sale,  l>enefit  of  the 
as  we  shall  elsewhere  see,  are  considered  as  a  salvage  to 
which  the  imderwriters  are  entitled  after  payment  of  a  total 
loss  (/).     Hence  it  is  that  absolute  total  losses  are  familiarly 

{d)  3  Bing.  N.  0.  286.  make  a  oonstmotiYe  total  loss;   if 

(e)  Lex  non  eogit  ad  absurdum.    En  the  loss  Ib  actually  total  no  abandon- 

oas  do  perte  enti^re  le  delaissement  mentis  necessary."  Per  Lord  EUen- 

est  nne  formality  inutile.    2  Emeri-  borough,  Mellish  v.  Andrews  (1812), 


gon,  0.  xvii.  s.  3,  p.  213.  **The 
g^eral  oonyenience  of  making  an 
abandonment  has  led  to  the  notion 


16  East,  13;  Rankin  v.  Potter  (1873), 
L.  B.  6  H.  of  L.  156. 


that   it  is  more  necessary  than  it  (/)  ^^  ^^  Abinger  in  Bouz  v, 

really  is :    it  is  only  necessary  to      Salvador  (1836),  3  Bing.  N.  0.  288. 
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Sect.  1045.   known  in  insurance  law  as  "  salvage  losses  without  abandon- 
ment "(^). 

TwoolasBesof  1046.  Such,  then,  being  the  general  principle,  it  will  be 
lut6  total  lose,  found  that  all  the  cases  of  total  loss  in  which  no  notice  of 
abandonment  is  requisite  may  be  ranged  under  the  two 
classes,  indicated  by  Lord  Abinger — ^those,  viz.,  in  which,  1st, 
the  thing  insured  is  wholly  destroyed  or  annihilated  by  the 
perils  insured  against ;  or,  2nd,  is  by  the  same  perils  wholly 
and  irretrievably  lost  to  the  assured,  so  that  it  is  totally  out  of 
his  power  or  that  of  the  imderwriter  to  procure  its  arrival. 

With  regard  to  the  first  head  the  question  arises.  What  is 
meant  by  the  words  "  wholly  destroyed  or  annihilated  by  the 
perils  insured  against "  as  applied  to  the  subjects  of  marine 
insurance? 
Ajmihilation.  It  is  quite  clear  that  these  words  cannot  mean  a  change  of 
the  thing  from  entity  into  nonentity,  os  that  is  even  a 
physical  impossibility,  and  must  therefore,  of  course,  be 
thrown  out  of  consideration,  in  treating  of  a  contract  of 
practical  indemnity  against  substantial  losses.  It  is  equally 
clear  that  if  the  thing  insured  go  in  bulk  to  the  bottom  of 
the  ocean,  or  be  reduced  by  fire  to  a  heap  of  ashes,  though,  in 
either  case,  its  remains  have  an  existence  in  fuiturd  rerumj  yet 
the  thing  itself  is  practically  and,  as  a  subject  of  insurance, 

(ff)  A  more  correct  expression  would  there  is  anything  to  abandon,  aban- 

be  **  salvage  losses  without  notice  of  donment  must  take  place,  as,  for  in- 

abandonment.''    The  distinction  be-  stance,  when  the  loss  is  an  actual 

tween  abandonment  and  notice  of  total  loss,  and  that  which  remains  of 

abandonment  is  pointed  out  by  Brett,  a  ship  is  what  has  been  called  a  con- 

L.  J.,  in  Kaltenbach  v,  Mackenzie  genes  of  planks,  there  must  be  an 

(1878),  L.  R.  3  C.  P.  D.  at  pp.  470,  abandonment    of    the    wreck.      Or 

471,    who    proceeds    as   follows: — .  where  goods  have  been  totaUy  lost, 

**  There  are  two  kinds  of  total  loss —  as  in  the  case  of  Bonx  r.  Salvador, 

one  which  is  called  an  actual  total  but  something  has   been  produced 

loss,   another  which   in  legal  Ian-  by  the  loss,  which  would  not  be  the 

gfuage  is  called  a  constructive  total  goods  themselves,  if  it  were  of  any 

loss-but  in  both  the  assured  claims  ^^^^  ^^  ^^  j^  ^^^  ^  abandoned. 

as  for  a  total  loss.    Abandonment,       -n  ,...-,      j^  xxi_        i 

,  1-    1.1    X    i.v      1  •  But  that  abandonment  takes  place 

however,  is  applicable  to  the  daim,  *^ 

whether  it  be  for  an  actual  total  loss      **  *^e  time  of  the  settlement  of  the 
or  for  a  constructive  total  loss.     If      claim;  it  need  not  take  place  before.'' 
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wholly  destroyed,  so  as  to  entitle  the  assured,  without  notice  Sect.  1046. 
of  abandonment,  to  olaim  a  total  loss  (h). 

1047.  On  the  same  principle,  if  the  thing  insured  in  the  Wreck  in- 
course  of  the  voyage  be,  by  the  perils  insured  against,  reduced  complete  dis- 
to  a  complete  state  of  dismemberment,  so  as  to  have  lost  its  ^^^1^^011 
characteristic  form,  and  no  longer  to  subsist  under  the  same  *®  *  ^P- 
denomination  as  that  which  it  was  insured  as  being,  this  is 
an  absolute  total  loss,  though  its  constituent  parts  may  all,  or 
in  great  proportion,  exist  separately.     Thus,  if  a  ship  in  the 
course  of  the  voyage  be  dismembered  by  the  perils  of  the 
seas — ^if,  in  a  word,  she  "  be  wrecked  in  pieces,"  so  that  "  her 
planks  and  apparel  be  scattered  about  in  the  sea  " — ^this  is  a 
clear  case  of  absolute  total  loss  on  ship  ;  and  it  seems  equally 
so  where,  though  her  hull  may  still  hold  together,  yet  the 
ship,  as  a  ship,  is  destroyed,  and  subsists  only  as  a  wreck ; 
nor  is  any  notice  of  abandonment  requisite  in  such  cases  to 
entitle  the  assured  to  claim  a  total  loss  (t). 

The  great  diflBculty  has  arisen  in  determining  when  perish-  in  case  of 
able  goods  shall  be  so  far  regarded  os  wholly  destroyed  and  ^^ 
annihilated,  within  the  true  meaning  of  these  words  in 
insurance  law,  as  to  give  the  assured  a  right  to  recover  the 
whole  sum  insured  on  them  without  notice  of  abandonment. 
In  one  sense  commodities  of  a  perishable  nature  may  be  said 
to  be  wholly  destroyed  for  any  practical  purpose  when,  by 
the  progress  of  decomposition  or  other  chemical  agency,  they 

{h)  See  2  EmerigOD,  c.  xvii.  s.  3,  465. 
p.  213.     **In  matters  of  business  a  (i)  Les  debris  da  navire  naufrage  * 

thing  is  said  to  be  impossible  when  existent,  mais  le  navire  n'existe  plus, 

it  is  not  practioable ;  and  a  thing  is  2   Emerigon,    213  ;    Cambridge    v. 

impracticable  when  it  can  only  be  Anderton  (1824),  Bj.  &  Mood.  60 ; 

done  at  an  ezce^siye  or  unreasonable  iS.  C,  1  C.  &  P.  213  ;  and  2  B.  &  Gr. 

cost.    A  man  may  be  said  to  have  691 ;  see  also  Bell  v.  Nixon  (1816), 

lost  a  shilling  when  he  has  dropped  Holt,  N.  P.  B.  425 ;  and  per  Lord 

it  in  deep  water,  thongh  it  might  be  Watson  in  Sailing  Ship  *  *  Blalrmore ' ' 

possible,  by    some   yery   expensiye  Ck>.  v.  Macredie,  [1898]  App.  Gas.  at 

contriyanoe,    to    recoyer   it:"    per  p.  603  :  *<A  mere  congeries  of  wooden 

Manle,  J.,  in  Moss  v.  Smith  (1 850) ,  planks  or  of  pieces  of  iron  which  could 

9  0.  B.  103.    I^o,'  per  Sewall,  J.,  not  without  reconstruction  be   re- 

Muiray  r.  Hatch  (1810),  6  Mass.  B.  stored  to  the  form  of  a  ship." 
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Physical 
ohfuige  of 
structure  by 
deoompofii- 
tion. 


Sect.  1047.  have  undergone  a  physical  change  of  structure  so  as  no 
longer  to  remain  the  same  kind  of  thing  as  before ;  in  such 
case  the  thing  insured,  in  the  words  of  Emerigon,  "  a  cess^ 
d^eodster  en  essence^  et  dam  la  nature  qui  lui  est propre^^  {k). 

The  question,  then,  is  whether,  if  this  physical  change  of 
structure  have  had  its  origin  in  the  perils  insured  against, 
this  is  an  absolute  total  loss  within  the  policy  on  the  com- 
modities so  destroyed.  Thus,  suppose  hides,  fish,  fruit,  or 
other  perishable  articles  to  have  become  changed  in  the 
course  of  the  voyage,  by  the  agency  of  fermentation  or  putre- 
faction originating  in  sea-damage,  into  a  mass  of  rottenness, 
so  as  to  have  wholly  lost  all  saleable  value  as  hides,  fish,  or 
fruit,  though  they  may  produce  a  trifling  sum  if  sold  for 
glue  or  manure,  is  this  an  absolute  total  loss  under  the 
policy? 


Depriyation. 


Foundering 
at  sea. 


Submersion. 


1048.  Reserving  the  further  discussion  of  this  question  for 
another  place,  we  will  proceed  to  give  some  illustrations  of 
the  principle  that,  where  the  thing  insured  is  placed,  by  the 
perils  insured  against,  in  such  a  position  that  it  is  totally  out 
of  the  power  of  the  assured  or  the  imderwriter  to  procure  its 
arrival,  no  notice  of  abandonment  is  requisite  to  give  the 
assured  a  claim  to  a  total  loss. 

Thus,  if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance 
of  their  recovery,  this  is  a  clear  case  of  absolute  total  loss  :  if, 
on  the  other  hand,  they  be  merely  submerged  in  shallow 
water,  or  in  water  not  too  deep  to  destroy  all  chance  of  getting 
them  up  again,  though  only  at  a  very  considerable  outlay, 
this  is  only  a  constructive  total  loss,  and  the  assured,  in  order 
to  recover  the  whole  amoimt  of  the  insurance,  must  give  due 
notice  of  abandonment  (/). 


{k)  OLap.  xvii.  s.  3,  vol.  ii.  p.  213. 

(/)  Anderson  v,  Boyal  Ezch.  Co. 
(1806),  7  East,  38 ;  Doyle  v,  Dallas 
(1831),  1  Mood.  &  Bob.  48 ;  2  Phil- 
lips, Ins.  s.  1527.  See  also  2  Parsons, 
Ins.  C9 — 71,  where  it  is  pointed  out 


that  mere  submersion  does  not  neces- 
sarily inydye  a  total  loss,  either 
actual  or  constmctlYe.  And  the 
authorities  cited  by  these  learned 
writers  show  that  an  actual  total 
loss,  at  any  rate,  is  not  neceesaiily 
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On  the  same  principles  the  assured,  on  the  expiration  of  the  Sect.  1048. 
time  after  which  the  legal  presumption  arises  that  a  missing 
ship  has  foimdered  at  sea,  may  claim  a  total  loss  without 
notice  of  abandonment ;  for  it  would,  indeed,  be  absurd  to 
require  from  the  assured  a  formal  abandonment  of  his  chance 
of  recovering  that  which  the  law  presumes  to  be  irrecoverably 
lost.  If,  however,  such  ship  should  ultimately  chance  to  turn 
up,  this  would  be  for  the  benefit  of  the  underwriters,  who 
might  claim  her  as  salvage  (m). 

1049.  Every  effective  privation  of  the  spes  recuperandi  Privation  of 
amounts  to  an  absolute  total  loss :  if  the  thing  insured  be  in  randL^^^^^ 
the  hands  of  strangers,  not  under  the  control  of  the  assured  ; 
if,  by  any  circumstances  over  which  he  has  no  control,  it  can 
never,  or  within  no  assignable  period,  be  brought  to  its 
original  destination — ^in  such  cases  the  fact  of  its  remaining 
in  specie  at  any  forced  termination  of  the  risk  is  of  no  im- 
portance. The  loss  is  in  its  nature  total  to  him  who  has  no 
means  of  recovering  his  property,  whether  his  inability 
arise  from  its  annihilation  or  from  any  other  insuperable 
obstacle  (w). 

So,  "if  a  ship,"  says  Willes,  J.,  "is  so  injured  that  it 
cannot  sail  without  repairs,  and  cannot  be  taken  to  a  port  at 
which  the  necessary  repairs  can  be  executed,  there  is  an  actual 
total  loss,  for  that  has  ceased  to  be  a  ship  which  never  can  be 

thereby  oonBtitated.    See,  too,  Kemp  is  also  incondstent  with  principle. 

V,  HaUiday  (1866),  84  L.  J.  Q.  B.  No  such  point  appears  to  have  been 

233 ;  and  L.  B.  1  Q.  B.  520,  in  the  taken  or  relied  upon  by  the  appel- 

Exch.  Ch.     Neyertheless,  in  Sailing  lant's  oonnsel  in  arguing  the  case, 

Ship  **Blairmore"  Co.  v,  Macredie,  and  such  was  clearly  not  the  ratio 

[1898]  A.  C.  693,  Lord  Halsbury's  r  decidendi  of  the  other  Lords  of  Ap- 

languag^  seems  to  suggest,  at  least,  peal,  who  appear  to  have  treated  the 

that  a  ship  g^ing  to  the  bottom  of  cslsb  as  one  of  oonstruotiye  and  not 

the  sea  does  necessarily  become  hot  actual  total  loss. 

merely  a  constructive,  but  an  actual  /   %  tt      ^  mi.      ^      /,«,/,v 

*.f.i  i.o.     T*  ♦!.;-  ^«a  ^1,0.  T^^  W  Houstman  v.  Thornton (1816), 


Holt,  N.  P.  242. 


total  loss.    If  this  was  what  Lord 

Halsbury  really  meant  to  say^  it  is 

submitted  that  such  a  view  is  incon-  (n)   See    the    remarks    of    Lord 

sistent  with  all  prior  authority,  and      Abinger,  3  Bing.  N.   C.   279,  and 

considering  what  can  be  achieved  by      Cossman  v.  West  (1887),  13  App.  Cas. 

modem  meohanioal  science  and  skill,      160. 

VOL.  IT.  4  a 
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Sect.  1049. 


Goods  plun- 
dered by 
wreckers. 


Goods  seized 
by  hostile 
force,  and 
never 
restored. 


Where  goods 
are  taken  out 
of  ship,  con- 
demned and 
sold,  and 
proceeds  not 
restored 
before  action 
broughti  no 


used  for  the  purposes  of  a  ship ;  but  if  it  can  be  taken  to  a 
port  and  repaired,  though  at  an  expense  far  exceeding  its 
value,  it  has  not  ceased  to  be  a  ship,  and  unless  there  is  a 
notice  of  abandonment,  there  is  not  even  a  constructive  total 
loss  "  (o). 

Goods  were  insured  "  from  London  to  the  Isle  of  Prance, 
&c.  " :  the  ship  was  wrecked  off  the  coast  of  that  island,  but 
some  of  the  goods  were  saved  from  the  wreck,  and  got  on 
shore  there,  where,  however,  they  fell  into  the  hands  of  the 
natives,  who  destroyed  part  and  plundered  the  rest.  The 
assured  claimed  a  total  loss.  It  was  objected  to  his  claim 
that  he  had  given  no  notice  of  abandonment.  Sir  Vicary 
GKbbs  overruled  the  objection,  and  said :  "  An  abandonment  is 
not  necessary  to  make  this  a  total  loss ;  the  portion  of  the 
goods  whi«h  were  saved  from  the  wreck,  though  got  on  shore, 
never  came  again  into  the  hands  of  the  owners:  it  is, 
therefore,  a  total  loss  to  them  "  (jt?). 

Goods  insured  on  a  Baltic  risk  were,  with  the  ship,  while 
in  a  Swedish  port,  seized  and  detained  by  orders  of  the 
Swedish  Government.  The  assured,  on  receipt  of  this  intelli- 
gence, gave  a  notice  of  abandonment,  which  was  too  late, 
and  wholly  inoperative ;  afterwards,  and  about  two  months 
before  action  brought,  the  goods  themselves  were  seized  and 
imladen  by  a  military  force  acting  imder  the  orders  of  the 
Swedish  Government,  and  never  restored.  The  Court  held 
that  as  the  loss  on  the  goods  continued  absolutely  total  at  the 
time  of  action  brought,  the  plaintiff  might  recover  accord-  ^ 
ingly  without  notice  of  abandonment  (q). 

1050.  A  cargo  of  saltpetre,^  shipped  in  the  East  Indies  by 
an  American  citizen,  tinder  licence  from  the  Company,  was 
seized  at  the  Cape  of  Good  Hope  by  a  British  man-of-war, 
and  sold  under  decree  of  the  Vice- Admiralty  Court  for  the 
benefit  of  the  captors ;  subsequently  (before  action  brought) 


(o)  Barker  v,  Janson  (1868)^  L.  B. 
3  0.  P.  303. 
{p)  Bondrett  v.  Hentigg  (1816), 


Holt,  N.  P.  E.  149. 

{q)  Mellish  v.  Andrews  (1812),  15 
East,  13. 
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this  decree  was  reversed  on  appeal,  but  the  property,  though  Sect.  1050. 
directed  to  be,  was  not  restored  to  the  assured.     The  assured  notice  of 
having  claimed  a  total  loss,  it  was  objected  that  he  had  given  is  neoe8»ary 
no  valid  notice  of  abandonment.    Lord  Ellenborough,  how-  ^^teL^^ 
ever,  and  the  Court  of  Eling's  Bench  held  that  no  such  notice 
was  necessary  under  the  circumstances.     "  If,"  said  his  Lord-  AiUer,  where 
ship,  "  instead  of  the  saltpetre  having  been  taken  out  of  the  ^^y"® 
ship  and  sold,  and  the  property  divested,  and  the  subject-  restored, 
matter  lost  to  the  owner,  it  had  remained  on  board  the  ship 
and  been  restored  at  last  to  the  owner,  I  should  have  thought 
there  was  much  in  the  argument  that,  in  order  to  make  it  a 
total  loss,  there  should  have  been  notice  of  abandonment,  and 
that  such  notice  should  have  been  given  sooner ;  but  here  the 
property  itself  was  wholly  lost  to  the  owner,  and  therefore 
the  necessity  of    any  abandonment  was    altogether    done 
away"(r). 

1061.  If,  indeed,  goods  are  seized  and  confiscated  by  a  Confiscation 
hostile  government,  subject  to  a  pending  claim  for  their  foUowed  by 
restoration,  which  ultimately  results  in  the  restoration  of  a  tituSon^or*" 
part  of  the  proceeds  of  the  ffoods  into  the  hands  of  the  assured  P*^  of  their 

,  ,  ,  proceeds 

or  his  agents,  before  action  brought — ^in  such  case  the  assured  before  action 
cannot  recover  for  a  total  loss  without  having  given  due  apart  from 
notice  of  abandonment.     Thus,  where  sugars  insured  from  ab^adomnent 
London  to  Eotterdam  were  confiscated  and  sold  by  the  Dutch  only  an  aver- 

-  .  age  l088. 

Government,  but  half  the  proceeds  were  subsequently  restored 
and  paid  to  the  consignees  in  Rotterdam,  who  handed  them 
over  to  the  assured.  Lord  Ellenborough  intrmated  that  the 
assured,  after  such  restoration,  could  not  have  brought  his 
action  and  recovered  as  for  a  total  loss,  unless  he  had  given 
due  notice  of  abandonment  (s). 

In  a  similar  case,  where  cofEee  had  been  seized  and  con- 
fiscated by  the  Danish  Government,  but  the  consignees  abroad 

(r)  MuUett  v.  Shedden  (1811),  13  W  Tuimo  v.  Edwards  (1810),  12 

East,  304.    Of.  Stringer  i..  English,  ^*'  *»f-    f^f  ^""^  ^,^  *^! 

.      „       ,       ^      ,        .    ,    ^  true  result  of  the  case,  as  far  as  it 

&o.  Mar.  Ins.  Co.  (1869),  L.  E.  4  ^^^^^  ^   ^^^  distinction  now  in 

Q.  B.  676  ;  6  Q.  B.  699.  question. 

4a2 
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Result  of 
these  cases. 


Sect.  1051.  were  allowed  to  conduct  the  sale,  and  to  reimburse  themselves, 
out  of  the  proceeds,  the  amount  of  the  bills  which  they  had 
accepted  and  paid  on  account  of  the  assured  upon  the  credit 
of  the  consignment,  Qibbs,  J.,  said:  "If  the  plaintiff  had 
brought  an  action  after  this  salvage  (*>.,  the  amount  received 
by  him  from  the  consignees  on  their  acceptances,  and  which 
had  been  allowed  them  out  of  the  proceeds  of  the  sale)  for  a 
total  loss,  the  defendant  would  have  nonsuited  him  for  want 
of  an  abandonment.  I  do  not  state  that,  upon  seizure,  the 
plaintiff  might  not  sue  for  a  total  loss  without  abandonment, 
but  after  the  restoration,  no  abandonment  having  been 
declared  in  the  meantime,  that  which  was  for  a  time  a  total 
loss  became  an  average  loss ;  and  then,  all  that  is  restored  is 
restored  for  the  benefit  of  the  assured,  not  of  the  under- 
writer''(O- 

In  these  two  cases  the  point  as  to  notice  of  abandonment 
was  only  iudirectly  raised,  and  the  true  result  of  both  appears 
simply  to  be,  that  the  assured,  on  seizure  and  confiscation  of 
his  goods,  may  claim  a  total  loss  without  notice  of  abandon- 
ment if  he  pleases ;  that  if  no  restoration  takes  place  before 
action  brought,  he  may  recover  in  such  action  the  whole 
amount  he  claims ;  but  if,  before  that  trme,  a  restoration  of 
part  of  the  proceeds  takes  place,  he  can  only  recover  an 
average  loss.  In  order  to  recover  as  for  a  total  loss  imder 
such  circumstances,  in  any  event  he  must  give  due  notice  of 
abandonment.  In  fact,  as  Lord  EUenborough  says  in 
Mellish  V,  Andrews,  "where  there  is  an  abandonment,  the 
risk  is  thrown  on  the  imderwriters ;  where  there  is  no 
abandonment,  the  party  takes  the  chance  of  recovering 
according  to  his  actual  loss  "  {u). 

1062,  In  the  case  of  Tunno  v.  Edwards,  Lord  EUenborough 
says  :  "Is  it  not  an  established  and  familiar  rule  of  iusuranoe 
law  that,  where  the  thing  insured  subsists  in  specie,  and  there 
is  a  chance  of  its  recovery,  in  ordCT  to  make  it  a  total  loss 


Where  thing 
insured  sub- 
sists in  specie, 
and  there  is  a 
chance  of  its 
recovery, 
notioeoi  aban- 


(0  Goldsmid  r.   GiUies  (1813),  4 
Taunt.  802. 


(u)  MelUsh  V,  Andrews  (1812),  15 
East,  16. 
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there  must  be  an  abandonment  ?  "     This  is  no  doubt  the  rule,  Sect.  1053. 
but  then  both  its  terms  must  be  carefully  attended  to ;  the  donment  is 
mere  fact  that  the  thing  insured  subsists  in  specie  at  the  time  ^^"total 
of  the  loss  does  not  render  it  necessary  to  give  notice  of  ^^^' 
abandonment,  unless  there  is  also  at  that  time  a  chance  of  its  is  no  such 
recovery ;  where  there  is  no  such  chance,  the  mere  circum-  f^ct  ^  its  ^ 
stance  of  its  subsisting  in  specie  at  the  time  of  the  casualty  is  suiting  i^^ 
of  no  importance.     "  The  loss,"  as  Lord  Abinger  says,  "  is,  time  of  the 
in  its  nature,  total  to  him  who  has  no  means  of  recovering  his  sale  is  of  no 
property,  whether  his  inability  arise  from  its  annihilation  or  "^P®'**"^* 
from  any  other  insuperable  obstacle  "  {x). 

Even  where  such  a  loss  has  taken  place,  followed  by  sale,  Assured,  by 
the  assured  may  by  his  own  conduct,  in  electing  to  take  to  ^^^f^©^' 
the  proceeds  of  the  sale,  instead  of  making  his  claim  against  P^^-^ht^to 
the  underwriters,  if  he  thereby  alters  the  position  of  facts  so  recover  as  for 
as  to  afEect  their  interests,  forfeit  his  claim  to  recover  for  a 
total  loss  (y). 

And  so,  e  eonversOy  even  in  a  case  where  they  would  other-  So  the  nnder- 

"writer  may 
wise  be  entitled  to  notice  of  abandonment,  the  imderwriters,  waive  his 

by  their  own  conduct,  may  forfeit  the  right  to  insist  upon  it ;  ^aband^n-^ 

as  where  the  assured,  on  hearing  that  his  ship  has  put  into  ™®^*- 

port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the 

underwriters  to  abandon,  but  they  dissuade  him  from  it,  and 

order  the  repairs  to  be  made  at  their  expense ;  this  supersedes 

the  necessity  for  any  notice  of  abandonment,  and  the  assured 

without  it  may  recover  the  whole  amount  of  the  insurance  (a). 

1063.  We  proceed  to   consider  the  application  of  these  Absolute  total 
prmoiples  to  the  case  of  the  snip.  casesof  wreck, 

Where  the  ship  in  the  course  of  the  voyage,  and  by  the  biHt^^'^wed 
agency  of  the  perils  insured  against,  becomes  an  absolute  V^ale. 
wreck,  broken  in  pieces  and  dismembered,  so  that  "  her  planks  ghip  is 

wrecked  in 

{x)  Per  Lord  Abinger  in  Roux  v,  N.  C.  286.    See,  also,  S.  P.  Allwood 

Salvador  (1836),  3  Bing.  N.  C.  279.  ^  HenckeU  (1796),  1  Park,  Ins.  399. 

(y)  Mitchell V.  Edie  (1787),  1 T.  R.  , ,  r^  n  \        xr       J     m^oqn 

^„o      A   J                  T  -J    Av  («)  J^  Costa  V,  Newnham  (1788), 

608.    And  see,  per  Lord  Abinger,  ^ '                                        v        /» 

Eonx  V.  Salvador  (1886),  8  Bing.      2  T.  B.  407. 
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pieces,  no 
notice  of 
abandonment 
is  requisite. 


True  view  of 
Cambridge  r. 
Anderton. 


Sect.  1058.  and  apparel  are  scattered  on  the  sea  "  (a) ;  this  is  a  ease  of 
absolute  total  loss  on  ship,  "  although  the  whole  or  a  greater 
part  of  the  fragments  may  reach  the  shore  as  wreck"  (J). 
In  such  case  it  is  quite  clear  that  the  ship,  as  a  ship,  is  totally 
destroyed — the  ship  has  perished,  only  the  wreck  remains. 
Les  debris  du  navire  naufrag^  existenty  mats  le  navire  n^existe 
plus  (c). 

In  such  a  case  the  assured  may  undoubtedly  recover  the 
whole  amoimt  of  the  insurance  without  notice  of  abandonment, 
the  wreck  being  salvage  for  the  benefit  of  the  underwriter, 

1054.  The  case  of  Cambridge  v,  Anderton  appears  to  the 
present  editors  to  be  merely  a  somewhat  strong  instance  of 
this  principle.  The  facts  of  this  case  were  as  follows: — ^A 
timber-laden  ship,  insured  from  Quebec  to  Bristol,  in  sailing 
doAvn  the  St.  Lawrence  struck  upon  the  rocks,  and  got  so 
fast  set  that  the  master,  after  making  every  possible  effort, 
could  not  get  her  off,  but  was  obliged  to  leave  her  there 
exposed  to  a  heavy  sea.  By  surveyors  and,  amongst  others, 
a  Lloyd's  agent  from  Quebec,  she  was  examined  and  found 
to  be  so  damaged  that,  although  still  retaining  the  form  of  a 
ship,  she  was  only  saved  from  going  to  pieces  by  the  timber 
which  formed  the  greater  part  of  the  cargo;  and,  in  the 
judgment  of  the  surveyors,  the  expense  of  getting  her  off 
the  rocks  (if  that  could  be  accomplished),  and  repairing  her, 
would  exceed  her  value  when  repaired.  They,  therefore, 
advised  the  master  to  sell  her,  which  he,  in  ignorance  of  the 
insurance,  did,  together  with  her  register ;  and  the  purchaser, 
having  succeeded  in  getting  her  off  the  rocks,  repaired  and 
sent  her  on  another  voyage  (e^,  at  the  outset  of  which  she 


(a)  Per  Dallas,  0.  J.,  in  BeU  v, 
Nixon  (1816),  HoU.  N.  P.  423. 

{b)  Opinion  of  the  Judges  delivered 
to  t'he  House  of  Lords,  in  Inring  v. 
Manning  (1847),  1  H.  L.  Gas.  287. 

(c)  2  Emerigon,  c.  xyii.  s.  3,  p.  213. 

(d)  It  maj  occur  here  to  the  reader 
to  ask  how,  if  the  vessel  was  actually 
repaired  and  subsequently  sailed  on 


another  voyagfe,  the  Court  in  banc 
could  properly  have  caUed  her  a  mere 
congeries  of  planks  at  the  time  of  the 
sale.  A  reference  to  the  report  in 
1  0.  &  P.  214  shows  that  the  vessel 
was  never  made  seaworthy  to  the 
satisfaction  of  her  oflSoers,  who 
declared  that  they  wpuld  not  have 
trusted  their  lives  in  her  even  after 
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was  lost  in  the  Ghilf  of  St.  Lawrence.    The  plaintiff,  who  Sect.  1054. 
had  never  given  notice  of  abandonment,  brought  his  action 
for  a  total  loss. 

Lord  Tenterden  told  the  jury  that  the  question  was, 
whether  this  was  a  total  or  a  partial  loss,  and  that,  in 
considering  that  question,  they  should  look,  not  so  much  at 
the  acts  of  the  parties,  whether  buyers  or  sellers,  as  at  the 
state  of  the  ship  itself.  "  If,"  said  his  Lordship,  "  the  jury 
are  of  opinion  that  this  vessel  could  not  be  repaired  at  all,  or 
that  she  could  not  be  repaired  without  incurring  an  expense 
equal  to  or  greater  than  her  value,  then  I  shall  hold,  that, 
although  she  may  exist  in  the  form  of  a  vessel,  and  be 
afterwards  sold  with  her  register,  the  plaintiff  will  be  entitled 
to  recover  as  for  a  total  loss,  with  benefit  of  salvage  "  (e). 
The  jury  f oimd  a  verdict  for  a  total  loss. 

The  Court  in  banc  refused  to  disturb  that  verdict  by 
sending  the  case  to  a  new  trial.  Lord  Tenterden  on  that 
occasion  said:  "  If  the  subject-matter  of  insurance  remained  a 
ship,  it  was  not  a  total  loss ;  but  if  it  were  reduced  to  a  mere 
congeries  of  planks,  the  vessel  was  a  mere  wreck :  the  name 
you  may  think  fit  to  apply  to  it  cannot  alter  the  nature  of 
the  thing."  Bayley,  J.,  on  the  same  occasion,  said:  "I 
take  the  legal  principle  to  be  this :  if,  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that  character 
and  becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may 
sell  her,  and  the  assured  may  recover  for  a  total  loss  without 
notice  of  abandonment  "(/). 

From  the  above  statement  of  the  case,  founded  upon  a 
collation  of  the  two  Nisi  Prius  reports  with  those  in  banc, 
the  ship  at  the  time  of  the  sale  appears  to  have  been  regarded 
as  "a  mere  congeries  of  planks,"  or,  as  Lord  Tenterden 

the  flo-called  repairs.    The  Conrt  in  (/)  Cambridge  v,  Anderton  (1824), 

bane  must  obTiondy  have  accepted  g  B.  &  Or.  691 ;  4  Dowl.  &  By.  203; 

the  eTidenoe  to  this  effect.  ^  ^    ^      .  ,,    , 

W  1  By.  &  Mood.  61;  and  see,  ^'  ^'>^^'  *  ^^-  ^^^  1  0.  &  P. 

also,  1  0.  &  P.  214.  213. 
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[part  ra. 


Sect.  1064.    expressed  himself  in  a  subsequent  ease,  "  no  longer  to  be 
deemed  a  ship,  but  rather  materials  for  another  ship  "  {g). 

On  this  view  of  the  facts,  irrespective  of  the  sale  by  the 
master,  it  was  quite  impossible  for  the  underwriter  to  contend 
that  the  plaintiff  had  not  suffered  an  absolute  total  loss. 
The  case,  therefore,  does  not  appear  to  establish  any  doubtful 
point  of  law  (A). 


And  there  is 
an  absolute 
total  loss 
where  the 
ship,  though 
not  a  complete 
■wreck,  is 
necessarily 
sold  by  the 
master  where 
she  lies. 


1055.  It  is  now  also  established  in  our  jurisprudence  that 
where  the  damage  is  short  of  a  complete  wreck  or  actual 
dismemberment — although,  that  is,  her  hull  may  hold 
together,  and  the  form  of  a  ship  remain — yet,  if  the  damage 
be  so  great  as  to  make  it  wholly  impossible  for  the  master, 
by  any  means  in  his  power,  to  repair  her  so  as  to  keep  the 
sea  as  a  ship,  or  to  do  so  except  at  a  cost  that  would  exceed 
the  ship's  value  when  repaired ;  and  the  master  consequently, 
acting  bond  fide  and  as  a  prudent  owner  would,  if  uninsured, 
sells  the  ship  where  she  lies — ^the  assured  may  treat  this  as  an 
absolute  total  loss  of  the  ship,  and  recover  the  whole  amoimt 
of  the  insurance  without  giving  notice  of  abandonment  (t). 


{g)  Allen  v,  Sugme  (1828),  Dans. 
&  LI.  192. 

(hy  Such  appears  to  be  the  view 
taken  of  this  case  by  Phillips,  vol.  ii. 
8.  1495.  Amould,  however  (2nd  ed. 
pp.  1028  and  following),  regparded  it 
as  an  important  leg^  decision  on  the 
effect  of  a  sale  of  a  vessel  in  a  dam- 
aged condition.  See  also  per  Tindal, 
C.  J.,  in  Roux  V.  Salvador,  1  Bing. 
N.  C.  539.  The  judgements,  however, 
do  not  seem  to  lay  any  stress  on  the 
fact  of  sale,  the  point  throughout  in- 
sisted on  being  that  the  vessel  was, 
prior  to  the  sale,  a  total  wreck.  This 
being  so,  it  is  obvious  that  the  sale, 
inasmuch  as  it  could  not  uHs^q  her 
any  more  of  an  absolute  total  loss 
than  she  was  before,  was,  for  the 
purpose  of  the  decision,  an  immaterial 
fact. 

In  Levytr.  Herohants'  Mar.  Ins. 


Ck).  (1885),  1  Times  L.  B.  228,  the 
facts  were  very  similar.  There  was 
an  insurance  against  absolute  total 
loss  only ;  the  vessel  first  became  a 
constructive  total  loss,  but  afterwards 
sustained  so  much  further  injury  by 
exposure  to  the  winds  and  waves  as 
to  become  a  complete  wreck,  and  she 
was  sold  without  prejudice  to  the 
rights  of  any  person.  Mathew,  J., 
in  giving  judgement  in  favour  of  the 
shipowner  on  the  ground  that  there 
was  an  absolute  total  loss  prior  to 
the  sale,  appears  to  have  taken  the 
same  view  of  Cambridge  v,  Anderton 
as  that  suggested  above. 

(0  Idle  V.  Royal  Exch.  Ass.  Co. 
(1819),  3  Moore,  115;  8  Taunt.  755; 
Robertson  v.  Clarke  (1824),  1  Bing. 
445 ;  Robertson  v.  Carruthers  (1819), 
2  Stark.  571 ;  Cambridge  v,  Ander- 
ton (1824),  Ry.  &  Mood.  60  ;  2  B.  & 
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In  other  words,  the  "  right  sale  "  of  a  vessel  will  convert  a  Sect.  1055. 

constructive  into  an  absolute  total  loss.     It  is  not,  however,  No  such  thiDg 

the  mere  fact  of  sale  which  entitles  the  assured  to-  recover 

without    notice    of    abandonment ;      in    the    language    of 

Bayley,  J.,  "  there  is  no  such  head  in  insurance  law  as  loss 

by  sale  '*  (k) ;  that  which  entitles  the  assured  to  treat  the  loss 

in  such  cases  as  absolutely  total,  is  the  sale  supervening  upon 

the  state  to  which  the  ship  has  been  reduced  by  the  perils 

insured  against  previous  to  the  sale,  and  which  alone  justified 

the  master  in  selling.     The  loss,  in  fact,  before  the  sale  must 

be  constructively  total,  in  order  to  enable  the  assured  after 

the  sale,  to  recover  for  it  as  an  absolute  total  loss,  without 

notice  of  abandonment.     The  mere  fact  of  the  sale  will  not 

have  the  eflPect  of  converting  an  average  into  a  total  loss  (/). 

1056.  The  doctrine  in  its  application,  effect  and  consequence  Effect  of  sale 
is  very  tersely  expounded  by  the  Court  of  Common  Pleas  in  ^^^  ^^ 
the  case  of  Famworth  r.  Hyde.     The  jury  in  that  case  had  Famworth  v. 


found  that  the  sale  of  both  ship  and  cargo  (the  cargo  being 


Hyde. 


Or.  691 ;  Doyle  r.  Dalian  (1831),  1 
M.  &  Rob.  48  ;  Gardner  v,  Salvador 
(1831),  ibid,  116;  and  see  judgment 
of  Lord  Abinger  in  Bonx  v,  Salvador 
(1836),  3  Bing.  N.  C.  288,  and  the 
observations  of  Willes,  J.,  to  the 
same  effect  in  Barkers.  Janson  (1868), 
L.  B.  3  C.  P.  303.  Parsons  (vol.  ii. 
pp.  80—90)  insists  with  some  force 
that  mere  bona  Jldes  is  insufficient, 
the  sale  must  also  be  necessary: 
*  *  Necessity  and  good  faith  must  con- 
cur** :  Patapsoo  Ins.  Ck).  v.  South- 
gate  (1831),  5  Peters,  R.  604.  And  this 
position  was  confirmed  in  this  country 
by  the  high  authority  of  the  Privy 
Ck>uncil  in  Ck)bequid  Mar.  Ins.  Co.  v. 
Barteaux  (1876),  L.  R.  6  P.  C.  319, 
in  which  case  their  Lordships  quoted 
with  approval  a  passage  from  Ar- 
nould  (2nd  ed.  p.  236;  this  ed.. 
8.  203)  to  the  same  effect.  See  also 
Australian  Steam  Navigation  Go.  v. 
Morse  (1872),  L.  B.  4  P.  C.  222; 


E[altenbach  r.  Mackenzie  (1878), 
L.  R.  3  C.  P.  D.  467.  The  cases, 
however,  differ  as  to  what  circum- 
stances constitute  such  a  necessity. 
The  facts  of  the  other  cases  already 
cited  in  this  note,  with  the  possible 
exception  of  Robertson  v,  Carruthers, 
are  consistent  with  this  view,  al- 
though the  language  reported  to 
have  been  used  does  not  always  go 
so  far. 

(k)  In  Gardner  v.  Salvador  (1831), 
1  Mood.  &  Rob.  117.  So,  too,  per 
Maule,  J.,  in  Navone  v.  Haddon 
(1850),  9  C.  B.  at  p.  44,  who  also 
points  out  that  a  sale  of  goods  pru- 
dently effected  by  the  owner  thereof 
in  his  own  interest  is  not  necessarily 
a  right  sale  as  against  underwriters. 

(l)  See  the  very  able  argfument  of 
Maule,  J.  (then  at  the  Bar),  in  Roux 
V,  Salvador  (1836),  3  Bing.  N.  C. 
266,  270. 
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Sect.  1056.  of  timber)  was  justified  by  the  circumBtances.  "  "We  axe, 
therefore,"  says  Montague  Smith*,  J.,  in  delivering  judgment, 
"  to  say  what  is  the  legal  effect  of  this  sale  so  found  (w)  by 
the  jury  to  have  been  right  and  necessary.  "We  say  that 
such  sale  supervening  on  the  existing  state  of  things  was  an 
actual  total  loss.  A  right  sale  passes  the  property;  and 
when  the  property  is  passed  from  the  assured  by  reason 
and  in  consequence  of  a  peril  insured  against,  the  cargo  is 
actually  lost  to  him  as  much  as  if  it  was  destroyed.  We  are 
aware  that  the  interest  of  the  underwriter  may  at  times  be 
sacrificed  by  a  sale,  where  the  ship  or  cargo  might  have  been 
saved  wholly  or  partially,  if  notice  of  abandonment  had  been 
given ;  but  we  are  also  aware  that  if  a  right  sale,  such  as  is 
here  proved,  is  not  held  to  be  an  actual  total  loss,  it  would 
be  for  the  interest  of  the  assured,  where  a  notice  of  abandon- 
ment would  make  a  constructive  total  loss,  to  give  notice  of 
abandonment  and  leave  the  ship  or  cargo  to  perish  xmsold ; 
and  so  the  benefit  of  salvage  from  a  sale  would  be  lost  by 
reason  of  the  delay  required  for  notice  of  abandonment.  .  .  . 
The  opposing  considerations  for  and  against  requiring  notice 
of  abandonment  when  the  property  insured  exists  in  species 
are  stated  in  Eoux  t?.  Salvador  and  Knight  v.  Faith  («) 
respectively.  .  .  .  The  judgment  in  Knight  v.  Faith  accords 
with  Eoux  i\  Salvador  in  holding  that  there  may  be  a  total 
loss  without  abandonment  where  there  has  been  a  right  sale 
caused  by  urgent  necessity,  with  full  proof  that  everything 
was  done  optimA  fide^  and  for  the  real  benefit  of  all  concerned. 
There  is  an  apparent  difference  of  opinion  in  these  two 
decisions  as  to  the  degree  of  imminent  danger  which  should, 
be  held  to  be  such  urgent  necessity  as  would  justify  a  sale. 

(m)  This  finding  was  set  aside  in  ag^ainst,  is  still  of  the  highest  antho- 

the  Exchequer  Chamber.    The  case  ritj,  and  is  quoted  with  approval  in 

therefore  is  of  no  authority.     But  Rankin  t^.  Potter  (1873),  L.  B.   6 

the  judgment  here  cited,  upon  the  H.  L.  at  p.  102  (Brett,  J.),  and  at 

assumption  on  which  it  proceeded,  j>.  157  (Lord  Chelmsford).    Cf.  also 

viz.,  the  assumption  of   a  '*  right  Cossman  v.  West  (1887),    13   App. 

sale,*'  a  sale  forced  upon  all  parties  Cas.  at  p.  176. 

concerned    by    the   perils    insured  (n)  (1850),  15  Q.  B.  649. 
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But  the  sufficiency  of  the  degree  of  danger  is  within  the  Sect.  1066. 
province  of  the  jury  '*  (q). 

1067.  These  observations  of  the  Court  appear  to  receive  stringer  v. 
illustration  from  the  case  of  Stringer  v.  English,  &c.  Insurance  ingf  co.  ^' 
Company  (p).  That  was  a  case  of  seizure  by  a  United 
States  cruiser,  and  of  suit  in  the  Prize  Court  of  New  Orleans. 
After  many  months  there  was  judgment  against  the  captors, 
and  appeal  from  this  judgment,  and  a  sale  of  ship  and 
cargo  upon  interlocutory  order  of  the  Court  of  Appeal,  as  a 
precautionary  measure  against  deterioration;  and  whether 
this  sale  ought  to  have  been  prevented  by  the  assured  giving 
bail  to  the  full  value  was  the  question  on  which  depended 
his  right,  in  the  absence  of  an  available  notice  of  abandon- 
ment, to  recover  as  for  a  total  loss.  The  Court  upon  this 
question  were  of  opinion  that,  considering  the  fluctuating 
value  of  American  currency  at  the  time,  no  prudent  man 
would  have  given  security  to  the  full  amount,  and  that  the 
sale,  therefore,  not  being  the  gratuitous  act  of  the  assured, 
was  one  of  the  direct  and  immediate  consequences  of  the 
original  seizure.  "  "We  come,  therefore,  to  the  conclusion  of 
fact,  that  the  assured  could  not  by  any  means  which  he  could 
reasonably  be  called  on  to  adopt  have  prevented  the  sale  by 
the  American  Prize  Court,  which  at  once  put  an  end  to  all 
possibility  of  having  the  goods  restored  in  specie,  and  conse- 
quently entitled  the  assured  to  come  upon  the  insurers  for  a 
total  loss"  (^). 

The  same  position  seems  to  have  been  assumed  by  Lord 
Tenterden  in  his  summing-up  to  the  jury  in  Doyle  v, 
Dallas  (r) ;  and  in  the  subsequent  case  of  G^ardner  v.  Salvador, 


(o)   FamwoTth   v,    Hyde    (1866),  (p)  (i869),  L.  E.  4  Q.  B.  676 ;  in 

L.  R.  2  0.  P.  204 ;  34  L.  J.  C.  P.  error,  6  Q.  B.  6S9. 

207,  210.    For  an  acoonnt  of  Lord  ,  ^   ^             ^_               ^     ,.  , 

C3ampben'9  decWon  in   Knight   ,.  .  (*>  J'"'  7-  ^^^.^J  f«^' 

F«ti,  see   per   Blaokbnn.,    J.,  in  *''-^"^-/°'-  ^^  i''"'''  ^^  ^^  t 

«     J          -bL      /lo^oN    T     T>     A  Q.  B.  676,  691,  692;  on  appeal,  6 

Rankin  v.  Potter  (1873),  ^'  J^*  ^  q  -o   cqq                              ri-     » 

H.  of  L.  (E.  &  I.)  83,   180,  cited  ***  ^*  °^^' 

poBtf  8.  1063.  («*)  1  Mood.  &  Rob.  at  p.  64. 
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[part  ra. 


Sect.  1057.  Bayley,  J.,  said  to  the  jury,  "  The  question  in  this  case  is, 
whether  you  are  satisfied  there  has  been  a  total  loss  by  the 
perils  of  the  seas.  I  know  of  no  such  head  in  insurance 
law  as  loss  by  sale.  If  the  situation  of  the  ship  be  such 
that  by  no  means  within  the  master's  reach  it  can  be  treated 
so  as  to  retain  the  character  of  a  ship,  then  it  is  a  total  loss. 
If  the  master,  by  means  within  his  reach,  can  make  an  experi- 
ment to  save  it,  with  a  fair  hope  of  restoring  it  to  the 
character  of  a  ship  {i.e.,  a  sea-going  vessel),  he  cannot,  by 
selling,  turn  it  into  a  total  loss.  Bona  fides  in  the  maater 
will  not  decide  the  question,  for  if  he  sells  erroneously  what 
is  entitled  to  the  character  of  a  ship,  though  he  thinks  it  a 
wreck,  it  will  not  do  "  («). 


Result  of  the 
cases. 


1068.  It  appears,  then,  that  the  authorities  support,  or,  at 
all  eventfl,  are  not  inconsistent  with,  the  position  that,  when 
a  ship  is  justifiably  sold  by  the  master  (t)  under  such  circum- 


(»)  Gardner  v,  Salvador  (1831),  1 
Mood.  &  Rob.  116 ;  in  Tanner  v, 
Bennett  (1825),  Rj.  &  Mood.  182 ; 
and  also  in  Underwood  v,  Robertson 
(1814),  4  Camp.  138,  where  a  total 
loss  was  claimed  on  sale  of  ship 
abroad,  no  notice  of  abandonment 
appears  to  haye  been  given,  and  no 
objection  made  to  the  want  of  it. 

{t)  We  have  already  advanced  the 
view  that  no  sale  can  be  justifiable 
so  as  to  affect  the  rights  of  under- 
writers, whether  as  to  notice  of 
abandonment  or  otherwise,  unless 
it  be  made  not  only  bond  Jide  and 
prudently,  but  also  under  circum- 
stances of  necessity,  and  this  pass- 
age in  our  text,  which  corresponds, 
though  by  no  means  literally,  with 
a  passagfe  to  be  found  on  p.  1031  of 
the  second  edition,  must  be  read  sub- 
ject to  this  qualification. 

In  the  original  passage,  Amould, 
after  the  words  "sold  by  the  master," 
added  the  words  "or  owner,*'  main- 
taining that  whether  the  sale  was 


by  the  master  or  by  the  owner  made 
no  difference,  and  citing  the  cases  of 
Doyle  V,  Dallas  (1831),  1  Mood.  & 
Rob.  48;  Allen  v.  Sugrue  (1828), 
Dans.  &  lA.  188 ;  8  B.  &  Gr.  561  ; 
and  Idle  v.  Royal  Ezoh.  Ass.  Go. 
(1819),  3  Moore,  148  ;  8  Taunt.  774. 
The  proposition,  however,  laid  down 
in  this  way  may  be  open  to  miscon- 
ception. It  is  only  by  reason  of  the 
emergency  that  underwriters  will  be 
bound.  It  is  true  that  where  a  sale  is 
effected  by  an  owner  present  at  the 
scene  of  emergency  it  will  not  have 
any  the  less  a  binding  effect  as  against 
underwriters  by  reason  merely  of  the 
emergency  being  grappled  with  by 
the  owner,  instead  of  by  the  master. 
To  this  extent  Amould  was  prob- 
ably correct,  and  so  far  he  is  borne 
out  by  the  authorities  which  he  cites. 
But  where  the  master  is  able  to  com- 
municate with  his  owners  at  home, 
it  would  in  ninety-nine  oases  out  of 
a  hundred  be  equaUy  possible  for  the 
owners  in  their  turn  to  communicate 
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stances  that,  though  her  timbers  hold  together,  though  she  Sect.  1058. 
may  not  have  lost  the  form  of  a  ship,  yet  she  has  ceased  to 
exist  as  a  sea-going  ship  until  she  is  repaired  at  a  cost  which 
would  exceed  her  worth  when  so  repaired,  this  is  a  case  of 
absolute  total  loss  on  ship,  for  which  the  assured  may  recover 
without  notice  of  abandonment. 

We  have  already  pointed  out  that  it  is  now  an  indispens-  Master  should 
able  pre-requisite  to  the  exercise  by  the  master  of  any  power  ^^^^. 
of  sale,  that  he  shall  communicate  with  his  owners  whenever 
communication  is,  under  the  circumstances,  practicable,  and 
would  not  be  attended  with  such  delay  as  must  prove  seriously 
detrimental  to  the  interests  involved  (u). 

1069.  In  the  case  of  Eoux  v.  Salvador  (t?),  Tindal,  C.  J., 
relying  on  previous  authorities,  especially  the  nisi  prim  deci- 
sions of  Allwood  V,  Henckel  {x)  and  Hodgson  v.  Blakiston  (y), 
considered  that  so  long  as  the  subject  of  insurance  remains  in 
specie,  the  assured  cannot  recover  for  a  total  loss  without 
notice  of  abandonment,  even  although  the  assured  had  by  a 
sale  parted  with  the  property  insured.  The  cases  referred  to, 
however,  according  to  Amould  (s),  only  show  that  the  mere 
fact  of  sale  abroad,  irrespective  of  the  state  of  the  ship  or 
cargo  which  led  to  and  justified  it,  does  not  constitute  an 
absolute  total  loss.  The  doctrine  that  notice  of  abandonment 
is  in  all  cases  necessary  where  the  property  insured  remains 

with  their  underwriters,  and  in  such  these  davs  of  the  telegraph  and  of 

cases  it  seems  difficult  to  say  that  modem  facilities  for  communication, 

,,  ij  V  I. to  conceive  of  circumstances  80  urgent 

there  could  te  any  such  emerg^cy  „  ^  ^^^  ^„  „^„  ^^  ^^ 

as  to  justify  the  owners  m  taking      j^^  course.      The  point  was  con- 
the  matter  into  their  own  hands  and      sidered  in  the  Court  of  Appeal  in 

selling  without  giving  the  under-  ?^^^^  J'-  J'^^^J^    (^l^^)' 

.^  ®                 _:     .xl    *  J    .J.  L.  R.  3  C.  P.  D.  467,  where  there 

writers  an  opportumty  of  deciding  ^  indications  that  slich  was  the 

for  themselves  as  to  the  best  course  yi©^  of  their  Lordships, 

to  adopt.    It  is  submitted  that  in  ^^^  g^  ^^,^^^  ^  ^^^^  201 ;  Carver, 

all  but  the  very  rarest  cases  an  owner  Carriage,  s.  316 ;  Australian  Steam 

at  home,  on  receiving  information  Nav.  Co.  v.  Morse  (1872),  L.  B.  4 

from  his  captain  as  to  the  condition  ^*  ^*  222. 

of  his  vessel,  must,  unless  the  vessel  (p)  (1836),  1  Bing.  N.  C.  639. 

is  then  an  actual  wreck,  give  notice  (x)  1  Park,  Ins.  399. 

of  abandonment  if  he  wishes  to  re-  (y)  Ibid,  400,  n. 

cover  a  total  loss.    It  is  difficult,  in  \z)  2nd  ed.  p.  1032. 
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Sect.  1059.  in  specie  W€W,  however,  overruled  by  the  Exchequer  Chamber 
in  Eoux  V.  Salvador  itself,  and  since  Rankin  v.  Potter  (a)  it 
is  impossible  to  contend  that  the  mere  want  of  notice  of 
abandonment  will  preclude  the  assured  from  recovering,  where 
there  is  nothing  which  a  notice  of  abandonment  can  pass  to 
the  underwriter. 

Where  ship         The  following  cases,  which  in  previous  editions  of  this 

Bulssists  AS  ft 

ship  mere  fact  work  have  been  cited  to  show  that  a  notice  of  abandomnent 
^„^^^,°^.^  must  always  be  given  where  the  thing  remains  in  specie,  can 

Btructive  into  only  be  accepted  now  as  authorities  for  the  position  that 

an  abeomte  ,  . 

total  loss.  where  the  sale  is  not  justified,  as  between  owner  and  under- 
writer, such  sale  wiU  not  convert  a  constructive  into  an 
absolute  total  loss,  so  as  to  entitle  the  owner  to  recover  for  a 
total  loss  without  giving  notice  of  abandonment.  That  is  to 
say,  where  the  ship,  though  much  damaged,  is  still  subsisting 
as  a  ship  when  the  assured  receives  intelligence  of  the  loss, 
he  cannot,  by  electing  to  sell,  instead  of  repairing  her,  on 
the  probable  estimate  of  the  expenses  of  repair  being  greater 
than  her  repaired  value,  entitle  himself  to  recover  a  total  loss 
without  notice  of  abandonment. 

Martin  r.  1060.  Thus,  in  Martin  r.  Crokatt(J),  a  ship  and  cargo 

being  insured  from  Oarlscrona  (in  Sweden)  to  London,  the 
ship,  in  the  course  of  her  voyage,  became  so  sea-damaged 
that  she  was  forced  to  run  into  Warburg,  a  small  fishing 
place  on  the  Swedish  coast,  where,  on  survey,  she  was  reported 
incapable  of  proceeding  on  her  voyage  without  thorough  and 
very  expensive  repair.  The  assured,  on  hearing  this,  without 
giving  any  notice  of  abandonment,  stated  the  facts  to  the 
underwriters,  asking  directions  how  to  proceed ;  they  declin- 
ing to  interfere,  he  ordered  a  sale  of  the  ship  and  cargo 
(which  latter  was  undamaged)  for  the  benefit  of  all  concerned : 

{a)  L.  R.  6  H.  L.  83.    In  E[alten-  most  in  all  oases  be  given.    This  is 

bach  V,  Mackenzie  (1878),  L.  R.  3  an  obiter  dictum^  and  there  appears 

G.  P.  D.  467,  Brett,  L.  J.,  at  p.  474,  to  be  no  other  authority  for  such  a 

seems  to  express  the  opinion  that  doctrine,  which,  it  is  sabmitted,  can-  ^ 

where  there  has  been  a  sale,  notice  of  not  be  supported, 
abandonment  of  the  proceeds  of  sale         {b)  (1811),  14  East,  465. 
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they  were  accordingly  sold  on  the  spot,  and  realized  so  little,  Sect.  1060. 
that,  after  deducting  the  expenses  of  the  sale  and  salvage,  a 
balance  of  201.  was  left  against  the  assured :  the  assured  on 
this,  having  brought  his  action  for  a  total  loss,  Lord  Ellen- 
borough  directed  a  nonsuit,  on  the  ground  that,  as  the  ship 
continued  to  subsist  in  specie  in  the  place  whither  she  was 
carried,  this  was  not  a  total  loss  without  notice  of  abandon- 
ment. On  motion  for  a  new  trial,  the  Court  on  the  same 
ground  refused  the  rule  {c).  Li£tle  stress  seems  to  have  been 
laid  in  this  case  upon  the  fact  of  the  sale;  and  from  the 
circumstances  it  is  apparent  that  there  can  have  been  no 
necessity  for  the  owner  to  have  taken  the  matter  out  of  the 
hands  of  the  underwriters.  And  apart  from  such  emergency, 
it  was  clearly  a  case  for  notice  of  abandonment,  "  in  order," 
as  Lord  Ellenborough  said,  "to  enable  the  underwriters 
to  elect  whether  or  not  they  will  incur  the  expenses  of 
repair." 

A  ship,  boimd  from  Hull  to  Quebec,  was  obliged  by  tem-  Bell  v,  Nixon, 
pest  to  run  into  Limerick,  which  then  had  no  docks  fit  for 
taking  in  or  repairing  a  ship  of  her  size.  On  survey,  she 
appeared  much  damaged,  and  as  the  agent  of  the  assured 
there  conceived  it  to  be  impossible  to  remove  her  to  any  other 
port  for  repairs,  they  had  her  resurveyed,  condemned,  and 
broken  up  where  she  lay,  as  the  best  course  for  all  concerned. 
No  notice  of  abandonment  having  been  given,  it  was  held 
that  the  assured  could  not  recover  as  for  a  total  loss(^. 
Dallas,  0.  J.,  after  admitting  that  there  were  cases  in  which 
the  assured  may  claim  a  total  loss  without  abandonment, 
added,  "  But  if  the  case  be  doubtful,  the  assured  ought  not 
to  take  upon  himself  to  determine  for  the  underwriter,  to  break 
up  the  ship,  and  call  upon  them  for  a  total  loss.  The  ship  is 
proved  to  have  been  in  that  condition,  that  it  was  necessary  to 
have  a  survey.  She  was  not  a  wreck;  her  timbers  were 
together ;  she  existed  as  a  ship  specifically,  both  when  she 

(c)  Martin  v.    Crokatt  (1811),    14      N.  P.  423.    The  Coort  in  banc  were 
East,  465.  imanimous,  that  notice  of  abandon- 

(d)  Bell  i\    Nixon  (1816),  Holt,      ment  was  neoessary  in  this  case. 
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Sect.  1060.  was  surveyed  and  when  she  was  sold"  (e).  In  this  case,  too,  it 
is  apparent  that  there  was  no  necessity  for  the  owner  to  sell ; 
he  should  have  given  notice  of  abandonment  to  his  under- 
writers, and  left  them  to  tate  their  own  course. 

Kaltenbaoh  v,      iQQi   The  case  of  Kaltenbach  r.  Mackenzie  (/)  bears  out 

Mackenzie.  ^*^  ' 

the  same  principle.     A  vessel  struck  on  a  bank  on  the  22nd 

of  January,  1871,  while  on  the  way  to  Hong  Kong.  She 
was  taken  back  to  Saigon,  and  on  survey  was  reported  to  be 
a  constructive  total  loss  on  the  groimd  that  the  expense  of 
her  repairs  would  exceed  her  repaired  value.  On  the  7th  of 
February  she  was  anchored  in  smooth  water,  and  there  was 
no  evidence  to  show  that  she  was  in  imminent  danger  of 
perishing,  or  that  there  was  any  immediate  necessity  for  her 
sale.  She  was  nevertheless  sold  by  her  owners  by  public 
auction  shortly  afterwards.  No  notice  of  abandonment  was 
given,  and  there  did  not  appear  to  be  any  reason  why  it 
should  not  have  been  given,  except  that  the  owner  alleged 
that  the  underwriter,  even  if  he  had  received  such  notice, 
could  not  have  taken  any  other  course  than  that  adopted  by 
the  owners.  On  these  facts  the  Court  of  Appeal  held,  revers- 
ing the  decision  of  the  Oonmion  Pleas  Division,  that  the 
owners  who  claimed  to  recover  for  a  total  loss  had  been 
correctly  non-suited  by  Lord  Coleridge,  C.  J. 
Fleming  r.  The  case  of  Fleming  r.  Smith  in  the  House  of  Lords  may 

Smith.  . 

likewise  be  referred  to  here  for  the  sake  of  the  emphatic 
assertion,  by  Lord  Campbell,  of  the  necessity  of  an  abandon- 
ment in  cases  like  that  before  him,  a  case  in  which,  as  his 
Lordship  expressed  it,  "the  ship  was  not  submerged  or 
destroyed,  but  remained  in  the  form  of  a  ship  capable  of 
being  repaired,  and  it  was  for  the  captain  to  determine 
whether  it  should  be  repaired  or  not. 

"Under  these  circumstances  the  question  arises  whether, 
when  the  owners  of  a  ship  so  insured  receive  intelligence  that 
the  ship  is  capable  of  being  repjdred,  and  that  it  is  lying  in 

{e)  Bell  r.  Nixon  (1816),  Holt,  N.  P.  423. 
(/)  (1878),  3  C.  P.  D.  467. 
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port,  they  can  claim  as  for  a  total  loss  without  giving  notice  Sect.  1061. 
of  abandonment  P    My  opinion  is,  they  cannot  do  so  "  (^). 

1062.  The  case  of  Knight  v.  Faith  has  often  been  cited  as  Knight  v. 
showing  that  even  a  justifiable  sale  consequent  on  a  construe-  " 
tive  total  loss  will  not  relieve  an  owner  from  giving  notice  of 
abandonment.  The  facte  of  this  case  were  that  a  ship  insured 
on  time  for  1,000/.,  having  stranded  off  the  harbour  of  Santa 
Cruz,  was  beached  there,  imloaded,  and  surveyed.  She  was 
found  to  be  so  much  damaged  by  the  accident  that  the 
necessary  repairs  could  not  be  done  at  Santa  Oruz,  there 
being  no  workmen,  dockyard,  or  materifids  there ;  nor  could 
she  be  taken  to  any  port  where  she  could  prudently  have 
been  repaired. 

Shortly  after  the  survey  the  master  (who  was  also  a  part 
owner  and  interested  in  the  policy)  sold  her  for  the  benefit  of 
whom  it  might  concern :  she  fetched  72/.  No  notice  of 
abandonment  was  given  and  a  total  loss  claimed. 

The  Court,  however,  held  that  the  sale  by  the  master  did 
not,  under  the  circumstances,  constitute  an  actual  total  loss, 
and  therefore  that,  there  having  been  no  notice  of  abandon- 
ment, the  assured  could  not  recover  as  for  a  total  loss  (A). 
This  decision,  however,  received  severe  criticism  in  the  House 
of  Lords  in  Rankin  v.  Potter  (t),  and  can  now  only  be  sup- 
ported on  the  ground  that  it  does  not  appear  to  have  been 
clearly  shown  that  the  sale  was  a  justifiable  sale  as  against 
the  insurers.  In  Eankin  v.  Potter  it  was  definitely  decided 
by  the  House  of  Lords,  aflBrming  the  doctrine  of  the  Exche- 
quer Chamber  in  Eoux  v.  Salvador,  that  "  notice  of  abandon- 
ment could  not  be  in  any  case  required,  except  where  there 
was  something  which  could  be  done  by  the  underwriters  in 
consequence."  From  this  it  follows  that,  inasmuch  as  when 
a  ship  is  sold  there  is  nothing  to  abandon  to  underwriters, 

iff)  FLeming   v.    SmiUi  (1848),   1  (A)  Enight   v.   Faith    (I860),   15 

H.  L.  Oas.  513,  opinion  of  Lord      Q.  B.  649. 
Oampbell,  p.  535.  (t)  (1872),  L.  B.  6  H.  L.  83. 

VOL.  n.  4  H 
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Sect.  1062.  notice  of  abandonment  is  unnecessary  (J).  This  case  will  be 
more  particularly  dealt  with  subsequently,  but  it  may  be  as 
well  to  cite  in  this  context  an  extract  from  the  opinion  of 
Blackburn,  J-,  relative  to  certain  of  the  cases  which  have  been 
noticed  above. 

1063.  "  The  decision  of  the  Court  of  Exchequer  Chamber  in 
Roux  17.  Salvador,"  says  Blackburn,  J.,  "  was,  as  far  as  I  can 
learn,  received  with  general  approbation  at  the  time.  There 
was,  however,  one  exception ;  Lord  Campbell  never  could  be 
brought  to  think  it  right.  In  the  case  of  Fleming  v.  Smith  (A;), 
the  counsel  for  the  applicants,  the  Attorney-General  Jervis 
and  Sir  F.  Thesiger,  argued,  as  I  think,  logically  from  the 
decision  in  Eoux  v.  Salvador,  that  notice  of  abandonment 
could  not  be  in  any  case  required,  except  where  there  was 
something  which  could  be  done  by  the  imderwriters  in  conse- 
quence, and  then  the  failure  to  give  notice  of  abandonment 
might  be  material  as  determining  the  election  which  the 
assured  had  whether  to  treat  the  loss  aa  total  or  not.  This, 
as  I  have  already  stated,  is  what  I  consider  to  be  the  law. 
Lord  Campbell  was  of  a  different  opinion,  and  in  his  opinion 
says :  *  The  law  therefore  requires  that  notice  shall  be  given 
in  order  to  convert  a  constructive  into  a  total  loss.'  But 
though  that  was  his  opinion,  it  was  not  the  judgment  of  the 
House  of  Lords.  Lord  Cottenham,  Chancellor  (and  Lord 
Brougham  concurred  in  his  opinion),  carefully  puts  the 
decision  exclusively  on  the  groimd  that  the  assured  had  in 
fact  elected  to  treat  the  loss  as  a  partial  loss  only.  This 
studied  silence  on  his  part  may  prevent  us  from  saying  that 
he  differed  from  Lord  Campbell ;  but  he  certainly  did  not 
express  any  concurrence  with  him. 
F^5^*  ^'  "  After  this,  in  the  Queen's  Bench,  when  Lord  Campbell 

was  Chief  Justice,  there  arose  the  case  of  Knight  v.  Faith  (/). 

(J)  In  Kaltenbaoh  v.  Mackenzie  not  indeed  of  the  thing  sold,  bnt  of 

(1878),  L.  R.  3  C.  P.  D.  at  p.  474,  the  proceeds.    But  there  is  no  other 

Brett,    L.  J.,  suggests   that   eren  authority  for  this  yiew. 
where  there  has  been  a  sale  there  {k)  I  H.  L.  Cas.  613. 

ou£^t  to  be  notice  of  abandonment,  (Q  15  Q.  B.  649. 
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The  manner  in  which  that  judgment  came  to  be  delivered  Sect.  1068. 
was  very  peculiar.  There  was  a  v6ry  brief  case  stated  for  the 
opinion  of  the  Court  of  Queen's  Bench.  On  the  statements 
in  which  the  Court  came  to  the  conclusion,  as  stated  in  the 
judgment,  that  *  slight  repairs  might  have  been  sufficient 
again  to  fit  the  ship  for  navigation,'  the  Court  said  (m)  that 
though  the  ship  was  sold,  *  we  are  of  opinion  that  as  against 
the  insurers  such  is  not  shown  to  be  lawful.'  On  such  facts 
the  assured  could  never  have  recovered  for  a  total  loss,  even 
if  he  had  delivered  all  possible  notices  of  abandonment  from 
first  to  last.  Yet  the  Court  forced  the  counsel  to  amend  the 
case  by  inserting  a  statement  that  no  notice  of  abandonment 
was  given;  and  pronounced  an  elaborate  judgment  on  a 
point  which  it  was  wholly  imnecessary  to  notice,  except  for 
the  purpose  of  recording  dissent  from  the  decision  of  the  Ex- 
chequer Chamber  in  Roux  v.  Salvador.  It  should  in  candour, 
however,  be  added  that  the  other  judges  of  the  Court  joined 
Lord  Campbell  in  this.  Still  I  think  that  the  fact  that  a 
judgment  was  not  necessary  for  the  decision  of  the  case  before 
the  Court  always  diminishes  its  authority.  And  I  think  that 
on  perusing  the  judgment  of  Knight  v.  Faith  it  will  be  found 
that  no  argument  is  produced  which  had  not  been  used  in 
Eoux  «?.  Salvador,  and  that  no  new  authority  is  produced 
except  Lord  Campbell's  own  opinions  in  Fleming  <?.  Smith 
and  a  passage  (w)  from  the  judgment  of  Lord  Chancellor 
Cottenham,  in  Stewart  v.  Greenock  Marine  Insurance."  (o). 

1064.  It  is  clear  that  if  the  ship  reach  her  home  port,  or  A  ship 
that  of  her  destination,  in  so  shattered  and  dismembered  a  wreok  at  her 
state  as  to  be  no  longer  a  ship,  but  a  wreck,  the  assured  may  S^^onfis^*^" 

recover  for  a  total  loss  without  notice  of  abandonment.     So  clearly  an 

«•         1  T  -I  •        absolute 

too  if  she  be  wrecked  in  pieces  off  such  port,  so  that  nothing  total  loss. 

but  her  fragments  come  to  hand,  and  the  wreck  will  then  be 

a  salvage  for  the  benefit  of  the  underwriters.     If,  however,  Shawe  v, 

her  planks  still  hold  together,  so  that  she  retains  the  shape  of 

(m)  16  Q.  B.  667.  (o)  L.  B.  6  H.  L.  (E.  &  I.)  83, 

(n)  2  H.  L.  Caa.  169.  129,  130,  per  Blackburn,  J. 
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Sect.  1064.  a  ship,  though  wholly  irreparable  for  the  sea  again,  except  at 
a  cost  greater  than  her  value  when  repaired,  the  safer  practioe 
would  appear  to  be  to  give  notice  of  abandonment ;  if  that  be 
done  the  fact  of  her  being  brought  thus  disabled  into  her  port 
of  destination  will  make  no  difference  to  the  right  of  the 
assured  to  claim  a  total  loss.  It  was  so  held  in  Shawe  t?. 
Felton  (p)  and  in  Allen  v.  Sugrue  (q) ;  and  the  law  as  to  this 
point  is  the  same  in  the  United  States  (r). 
Effect  of  sale  If  the  assured  have  given  notice  of  abandonment  and  then 
abandonmeiit.  Orders  a  sale,  this  will  not,  it  seems,  operate  as  a  waiver  of 
his  notice  if  that  notice  were  justified  by  the  existing  facts, 
e,g,y  if  the  ship  is,  as  a  ship,  wholly  irreparable  except  at  a 
cost  greater  than  her  repaired  value  («).  At  the  same  time  it 
must  be  added  that  such  a  course  on  the  part  of  the  assured 
personally  should  only  be  followed  under  very  exceptional 
circumstances. 


Absolate  total 
loM  on  sea- 
damaged 
goods  when 
thrown  away 
or  sold  in  the 
oonrse  of  the 
Toyage. 


1065.  Almost  all  perishable  goods  are  insured  in  this 
country  "  free  of  average,"  that  is,  with  a  stipulation  on  the 
part  of  the  underwriter  that,  in  respect  of  such  articles,  he 
will  be  liable  for  nothing  short  of  a  total  loss. 

Hence,  a  point  that  has  very  often  arisen  is,  what,  upon 
articles  so  insured,  amoimts  to  a  total  loss  ?  Not  that  a  total 
loss  on  articles  so  insured  differs  at  all  from  a  total  loss  on 
goods  not  so  insured.  As  Lord  Abinger  says,  "  Whether  a 
loss  be  total  or  partial  in  its  nature  must  depend  on  general 
principles.  The  memorandum  does  not  vary  the  rules  upon 
which  a  loss  shall  be  partial  or  total :  it  does  no  more  than 
preclude  the  indemnity  for  an  ascertained  partial  loss  "  {t). 


(p)  (1801),  2  East,  129. 

(q)  Allen  v,  Sograe  (1828),  Dans. 
&  U.  188 ;  S.C.  SB,  &  Cr.  661 ;  3 
Man.  &  Byl.  9.  See,  too,  the  case 
of  Samuel  f^.  Koyal  Exoh.  Ass.  Ck>. 
(1828),  8  B.  &  Gr.  119 ;  and  also  the 
case  of  the  ship  **  Laurel "  (Stewart 
V,  Greenock  Mar.  Ins.  Go.  (1848),  2 
H.  L.  Gas.  159) ;  a  case  which,  as 
Lord  Truro  remarks,  ^*  seems  some- 
what in  advance  of  prior  determina- 


tions."   Per  Lord  IVnro,   I  Mao* 
queen,  H.  L.  Gas.  339. 

(r)  Balston  v.  Union  Ins.  Go. 
(1812),  4  Binney,  386.  Gf .  2  Phillips, 
Ins.  s.  1532. 

(«)  AUen  V,  Sugrue  (1828),  Dans. 
&  LI.  188. 

{t)  Per  Lord  Abinger  in  Boux  v, 
Salvador  (1836),  3  Bing.  N.  G.  277, 
278. 
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The  oases  may  be  divided  into  two  classes :  1.  Where  the  Sect.  1066. 
loss  has  taken  place  in  the  course  of  the  voyage,  so  that  the  Two  classes 
goods  never  arrive  at    their  destination.      2.    Where  the  ^  where  loss 
assured  claims  to  recover  on  memorandum  articles  arriving  ^^  P^a^e  in 

.     IT,,,  "1©  course  of 

m  bulk  sea-damaged.  the  royage. 

2-  Where  the 

1066.  With  regard  to  the  former  class  of  cases,  to  the  eon-  goods  arrive 

sideration  of  which  we  shall  for  the  present  confine  ourselves,  of  destinatioii 
the  following  is  the  rule  established  by  our  jurisprudence : — If  ^!!^^^f^^* 
perishable  goods,  by  rettson  of  sea-damage  suffered  in  the 
course  of  the  voyage,  are  necessarily  unshipped  at  some 
intermediate  port,  and  there  found  to  be  reduced,  either  to 
such  a  state  of  absolute  putridity  that  they  cannot  with  safety 
be  reshipped  into  the  same  or  any  other  vessel,  and  are  con- 
sequently then  and  there  thrown  overboard;  or  to  such  a 
state  of  rapidly  progressive  decay  that,  instead  of  being 
reshipped  and  forwarded,  they  are  necessarily  sold  at  the 
intermediate  port,  from  the  certainty  that,  if  sent  on  to  their 
port  of  destination,  their  species  itself  would  disappear,  their 
form  become  changed,  and  their  original  character  be  entirely 
lost  by  decomposition  before  arriving  there :  in  such  cases 
there  is  an  absolute  total  loss,  within  the  meaning  of  the 
policy,  on  the  goods  so  thrown  away  or  sold.  And  even 
though  at  such  forced  termination  of  the  risk  (Le,,  at  the 
time  of  the  sale  or  throwing  overboard)  the  goods  may  still 
have  subsisted  in  specie,  this  will  make  no  difference,  the 
assured  being  entitled  to  recover  the  whole  amount  of  the 
insurance  without  notice  of  abandonment,  and  the  under- 
writers to  the  benefit  of  any  salvage  that  may  ultimately 
come  to  hand  (w). 

1067.  The  rule  thus  established  is  opposed  to  that  laid  down  This  rule 
by  Lord  Mansfield  in  the  case  of  Cocking  v.  Fraser,  which  ^S^ 
applied  the  more  rigorous  construction  that  nothing  short  of  p^^^  ^' 
going  to  the  bottom  of  the  sea  (or,  in  his  Lordship's  own 

J"^I^.l\  ^T~^  ^T^\  ^      ^^  ^'  Salvador  (1836),  3  Bing. 
Bos.  &  Pull.  474;  Cologan  v.  London  a 

Ass.  CJo.   (1816),  6  M.  &  S.   447 ;      ^*  ^'  ^^®'  *  °^^^»  ^• 
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Sect.  1067.  words,  "  absolute  destruction  of  the  goods  by  the  wreck  of 
the  ship  "),  could  amount  to  a  total  loss  on  articles  insured 
"  free  of  average,"  even  at  an  intermediate  port. 

The  facts  of  the  case  were  as  follows  : — Fish  was  insured 
free  of  average  from  Newfoundland  to  the  ship's  port  or  ports 
of  discharge  in  Portugal :  the  Portuguese  port  for  which  the 
C6u:go  was  destined  was  Figueira.  The  ship  on  her  voyage 
encoimtered  such  bad  weather  that  part  of  the  fish  was  neces- 
sarily thrown  overboard,  and  she  was  obliged,  though  bound 
for  Figueira,  to  put  into  Lisbon,  where,  upon  survey  by  the 
board  of  health  of  that  city,  the  remainder  of  the  fish  was 
pronoimced  to  be,  and  in  fact  was,  rendered  of  no  value 
through  sea-damage.  The  ship  did  not  proceed  from  Lisbon 
to  Figueira  in  completion  of  her  destined  voyage,  and  the  fish 
was  not  forwarded.  Lord  Mansfield,  imder  these  circum- 
stances, held  that  the  loss  was  not  actually  total,  and  that 
therefore  the  assured  on  fish  could  recover  nothing  (x). 
"  What,"  said  his  Lordship,  "  is  a  total  loss  P  A  total  loss  of 
the  thing  insured  is  the  absolute  destruction  of  it  by  the  wreck 
of  the  ship.  The  fish  may  all  come  to  port,  though,  from  the 
nature  of  the  commodity,  it  may  be  putrid,  it  may  be  stinking, 
stiU,  as  the  commodity  specifically  remains,  the  underwriter  is 
discharged." 
Cookiii^  V,  It  seems  better  to  consider  this  case  as  overruled  in  English 

ruled  in^:Sg-  ^^  ^l^^n  to  endeavour  to  support  it  upon  its  facts  (y),  espe- 
liahlaw.  cially  siQce  the  language  of  Lord  Mansfield  is  so  entirely 

imambiguous  and  so  undoubtedly  opposed  to  the  rule  now 
imderstood  to  prevail.  It  was,  indeed,  dissented  from  on 
three  several  occasions,  by  Lord  Kenyon  (s) ,  Lord  Alvanley  (a) , 

(a?)  Codringf^.Fraser  (1785),  Park,  preserve  it,  but  was  only  so  much 

247;  MarshaU,  227;  Benecke,  Pr.  of  damaged  as  not  to  be  worth  oany- 

Indem.    270.      See   also    the   case  ing  on  to  the  port  of  destination.'' 

reported,  4  Dougl.  296.  See  Dyson  r.   Rowcroft    (1803),    3 

(y)  Lord  Alvanley  conjectures  that  B.  &  P.  476. 

the  words -of  no  value,"  in  tiiec^  ^^^    j^    ^^^^^    ^     Kensington 

of  Cocking  v.  Fraser,  are  somewhat  (1797)   7  x.  R.  222. 
too  large,  and  that  the  fact  was,  not 

that  the  cargo  was  in  such  a  situa-  (a)  Dyson  v.  Rowcroft  (1803),  3 

tion  as  to  make   it   impossible  to  B.  &  P.  475,  476. 
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and  Lord  EUenborough  (b) ;  the  latter  of  whom  expressly  Sect.  1067. 
said  that,  "  if  obliged  to  choose  between  the  two,  he  should 
incline  to  the  opinion  of  Lord  Alvanley  in  Dyson  t?.  Row- 
oroft  in  preference  to  that  of  Lord  Mansfield  in  Cocking 
V.  Fraser." 

1068.  In  the  United  States  the  cewe  of  Cocking  v.  Eraser  Law  in  the 
was  for  some  time  considered  as  establishing  the  law(o). 
Phillips,  it  is  true,  writing  in  1854,  considered  that  there  was 

so  much  discrepancy  in  the  decisions  as  to  justify  him  in 
adopting  the  contrary  view.  Parsons,  however,  in  1868, 
declared  it  to  be  "  well  settled  that,  if  the  goods  insured  arrive 
at  the  port  of  destination  existing  in  specie,  the  underwriters 
are  not  liable,  although  they  are  of  no  value  whatever." 
And,  similarly,  as  regards  damaged  cargo  which  does  not 
arrive  at  the  port  of  destination,  but  is  sold  at  an  intermediate 
port,  he  considers  the  true  doctrine  to  be  that,  "  if  the  article 
was  in  such  a  condition  at  the  intermediate  port  that,  by  the 
exercise  of  reasonable  diligence  and  care,  it  could  be  carried 
to  the  port  of  final  destination  so  as  to  reach  there  in  specie, 
although  it  might  be  worthless,  the  loss  would  be  but  partial, 
but  otherwise  if  it  would  not  arrive  in  specie."  The 
authorities  were  reviewed  in  1870  by  the  New  York  Com- 
mission of  Appeals  in  the  case  of  Wallerstein  v.  Columbian 
Insurance  Co.  (d),  in  which  case  the  Court  pronoimced  in 
favour  of  the  view  supported  by  Phillips  and  the  more 
modem  English  decisions,  and  against  the  narrow  doctrine 
laid  down  by  Lord  Mansfield  in  Cocking  v.  Fraser. 

1069.  The  following  are  some  of  the  English  cases  which 


{b)  In  Ck>logan  v.  London  Ass.  Go.  Johns.  N.  Y.  138 ;  Mareau  v.  XT.  S. 

(1816),  5  M.  &  S.  455.    See,  too,  Ins.  Ck>.  (1814),  3  Wash.  0.  C.  B. 

Asfarr.  Blundell  (1895),  1  Com.  Gas.  256;    Neilson    v,    Golmnbian    Ins. 

71;    185   (G.  A.);   [1896]  1  Q.  B.  Go.  (1805),  3  Gaines,  108;  Phillips, 

123.  8.  1767 ;  Parsons,  vol.  ii.  pp.  102— 

(c)  3  Kent,  Gom.  295.    See  also  106. 
Saltus  V.  Ocean  Ins.  Go.  (1817),  14  (rf)  44  N.  Y.  204. 
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Sect.  1069.  illustrate  the  tendency  to  relax  the  extreme  rigour  of  Lord 

Mansfield's  rule : — 

Eotten  fruit,       A  cargo  of  fruit  insured  "  free  of  average  "  from  Cadiz  to 

Lisbon  was,  in  consequence  of  tempestuous  weather,  necessarily 

carried  into  Santa  Cruz  (an  intermediate  port),  where  it  was 

found  to  be  so  much  damaged  by  sea  water  that  it  had  become 

rotten,  and  stunk  to  such  a  degree  that  it  was  necessarily 

thrown  into  the  sea.     The  Court  of  Common  Pleas  held  that 

the  assured  might  recover  for  a  total  loss  without  giving 

"Annihila-     notice  of  abandonment (e).    Lord  Alvanley  said:  "In  this 

faction"  iean  case  it  is  foimd  that  the  necessity"  (for  throwing  the  cargo 

absolute  total  overboard)  "  arose  from  sea  water  shipped  during  the  course 

of  the  voyage,  and  that  the  commodity  was  in  such  a  state 

that  it  could  not  be  suffered  to  remain  on  board  consistently 

with  the  health  of  the  crew.     Li  consequence  of  this  necessity, 

therefore,  the  commodity  was  annihilated  by  being  thrown 

overboard.     Had  it  not  been  so  annihilated,  it  would  have 

been  annihilated  by  putrefaction  ;  and  is  it  not  as  much  lost 

to  the  insured  by  being  thrown  overboard  as  though  the 

captain  had  waited  till  it  arrived  at  complete  putrefaction  P  " — 

"  I  never  have  imderstood  that  the  underwriters  insure  fish 

and  other  articles  against  no  perils  which  do  not  end  in  a  total 

annihilation  of  the  commodity  "  (/). 

Part  of  cargo       In  the  next  case  a  carco  of  wheat  insured,  **  warranted  free 

of  wheat 

thrown  away   of  average,"  from  Quebec  to  TeneriflFe  was  captured  and 

im^nter-  *       recaptured,  and  carried  by  the  recaptors  into  Bermuda,  where, 

"*®^**®  ^^'»  a  scarcity  prevailing,  an  embargo  was  put  on  the  wheat.     In 

absolute  total   order  to  repair  the  ship,  the  cargo  was  permitted  to  be 

part.  unloaded,  and  the  whole  was  accordingly  landed,  except  about 

Lon^Afls     ^^^  bushels,  which  were  foimd  to  be  in  such  a  state  from  the 

Co.,  6  M.  &     sea  water  that  the  magistrates,  out  of  regard  to  the  public 

health,  ordered  them  to  be  thrown  into  the  sea.     As  to  this 

part  of  the  case,  the  Court  of  King's  Bench  intimated  a  strong 

opinion  (though,  as  notice  of  abandonment  had  in  fact  been 

given,  the  point  did  not  directly  arise  for  their  decision)  that 

{e)  Dyson  i^.  Eoworoft  (1808),  3  B.  &  P.  474.  (/)  Ibid, 
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there  was  an  absolute  total  loss  on  the  wheat  thus  thrown  into  Sect.  1069. 
the  sea.  Lord  Ellenborough  said :  "  Considering  the  contract 
of  insurance  as  a  contract  of  indemnity,  it  surely  cannot  be 
less  a  total  loss  because  the  commodity  subsists  in  specie  if  it 
subsist  only  in  the  form  of  a  nuisance.  There  is  a  total  loss 
of  the  thing  if  by  any  of  the  perils  insured  against  it  is 
rendered  of  no  use  whatever,  though  it  may  not  be  entirely 
annihilated''  (g). 

1070.  The  case  of  Eoux  v.  Salvador,  which  is  now  the  Podtioneatab- 
leading  authority  on  the  subject  in  our  jurisprudence,  goes  Roux  v.^Sal- 
further,  and  shows  that  if  the  goods  thus  necessarily  landed  '^^^• 
at  an  intermediate  port  in  a  sea-damaged  state  are  sold  in  the 
mju^ket  there,  from  the  certainty  that,  if  reshipped  and  sent  on 
to  their  port  of  destination,  they  will  inevitably  perish  before 
arriving  there  by  the  progress  of  putrefaction,  which  has 
already  commenced  and  cannot  be  arrested  by  any  means 
within  the  master's  disposal ;  in  such  case  the  assured,  who 
receives  intelligence  at  one  and  the  same  time  of  the  loss  and 
the  sale,  may  recover  as  for  a  total  loss  without  notice  of 
abandonment,  although  the  goods  at  the  time  of  sale  still 
subsisted  in  specie  and  commanded  a  price  in  the  markets  of 
the  intermediate  port  as  and  for  what  they  were  described  as 
being  in  the  policy,  it  being  always  understood  that  the 
proceeds  of  the  sale,  when  they  come  to  hand,  are  pro  tanto 
a  salvage  for  the  benefit  of  the  imderwriters. 

Hides  valued  at  1,117/.  in  the  policy,  and  insured  "  free 
of  average  "  from  Valparaiso  to  Bordeaux,  were  necessarily 
landed  in  order  to  repair  the  ship,  and  were  then  foimd  to  be 
in  a  state  of  incipient  putrefaction  occasioned  by  moisture 
from  a  leak  in  the  ship,  being  all,  as  it  is  termed,  "  greased," 
the  hair  coming  oflE  in  the  fingers  of  those  who  handled  them. 
As  this  greasing  is  a  partial  fermentation,  which  could  not  be 

{g)  Ck>logan  v,  London  Ass.  Go.  of  part  of  a  cargo  of  memorandmn 

(1816),  5  M.  &  S.  447,  454,  455.  articles  shipped  and  insured  in  bulk, 

This  case,  in  so  far  as  it  may  be  is  now  oyermled  by  Ralli  v,  Janson 

considered  an  anthority  for  the  posi-  (1856),  6  E.   &  B.  422;  25  L.  J. 

tion  that  there  can  be  a  total  loss  Q.  B.  300. 
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Sect.  1070.  stopped  by  any  means  practicable  at  Eio,  and  as,  in  conse- 
quence of  its  progress,  the  hides  would,  by  the  progress  of 
putrefaction,  have  lost  the  character  of  hides  before  they 
arrived  at  their  destination,  they  were  sold  at  Eio  for  the 
gross  sum  of  273/.  as  hides,  for  the  purpose  of  being  tanned, 
and  were  so  tanned  by  the  purchasers. 

The  ship  was  subsequently  repaired,  and  proceeded  to  Bor- 
deaux with  the  rest  of  her  cargo ;  the  assured,  who  had 
received  at  the  same  time  notice  of  the  loss  and  the  sale, 
brought  his  action  as  for  a  total  loss  without  having  given 
notice  of  abandonment.  The  Court  of  Exchequer  Chamber, 
reversing  as  to  this  point  the  judgment  of  the  Court  of 
Common  Pleas,  held  that  this  was  an  absolute  total  loss,  for 
which  he  was  entitled  to  recover  (A). 

GroimcU  of  1071.  The  principles  upon  which  the  Court  of  Exchequer 

Chamber  proceeded  in  thus  deciding  are  admirably  stated  by 
Lord  Abinger  in  giving  the  judgment  of  the  Court — a  judg- 
ment which  should  be  attentively  studied  by  all  who  desire  to 
know  the  present  state  of  our  law  on  this  much  litigated 
point.  Without  restating  here  what  ought  to  be  read  at 
large  in  the  report,  it  will  be  suflScient  to  say  that  the  main 
point  of  decision  was  this — that,  owing  to  the  perils  insured 
against,  it  had  become  impossible,  when  notice  of  loss  was 
first  received,  for  either  the  assured  or  the  underwriter  to 
procure  the  arrival  of  the  hides  according  to  the  terms  of  the 
policy. 

Judgment  of  "  In  the  case  before  us,"  said  his  Lordship, "  the  jury  have 
^^^'  found  that  the  hides  were  so  far  damaged  by  the  perils  of  the 
sea  that  they  never  could  have  arrived  in  the  form  of  hides. 
By  the  process  of  fermentation  and  putrefaction  which  had 
commenced,  a  total  destruction  of  them,  before  their  arrival 
at  their  port  of  destination,  became  as  inevitable  as  if  they  had 
been  cast  into  the  sea  or  consumed  by  fire.  Their  destruction 
not  being  consummated  at  the  time  they  were  taken  out  of 
the  vessel,  they  became  in  that  state  a  salvage  for  the  benefit 

(A)  Roux  V,  Salvador  (1836),  3  Bing.  N.  0.  266  ;  4  Scott,  1. 
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of  the  party  who  was  to  sustain  the  loss,  and  were  accordingly  Sect.  1071. 
sold ;  and  the  facts  of  the  loss  and  sale  were  made  known  at 
the  same  time  to  the  assured.  Neither  he  nor  the  under- 
writers could  at  that  time  exercise  any  control  over  them,  or 
by  any  interference  alter  the  consequences.  It  appears  to  us, 
therefore,  that  this  was  not  the  case  of  what  has  been  called  a 
constructive  total  loss,  but  of  an  absolute  total  loss,  of  the 
goods :  they  could  never  arrive ;  and,  at  the  same  moment 
when  intelligence  of  the  loss  was  received,  all  speculation  was 
at  an  end." 

His  Lordship  then  enters  into  the  question  whether  the 
fact  of  the  goods,  as  in  this  case,  subsisting  in  specie  at  the 
time  of  sale,  and  being  in  fact  sold  as  hides,  ought  to  make 
any  difference  as  to  the  necessity  of  giving  notice  of  abandon- 
ment ;  his  Lordship  decides  that  notice  of  abandonment  is  no 
more  necessary  in  this  case  than  it  would  have  been  "if, 
instead  of  being  sold  in  specie,  the  hides  had  actually  changed 
their  form  and  been  sold  as  glue,  manure,  or  ashes  "  (t),  in 
which  case  his  Lordship  assumes  it  as  an  undoubted  point 
that  no  notice  would  be  requisite  (k). 

Jn  either  case  such  sale,  when,  in  the  opinion  of  the  jury, 
justified  by  necessity  and  a  due  regard  to  the  interests  of  all 
parties,  is  made  for  the  benefit  of  the  party  who  is  to  sustain 
the  loss;  and  the  net  amount  thereof,  after  deducting  the 
charges,  becomes  money  had  and  received  to  the  use  of  the 
underwriter,  upon  payment  by  him  of  a  total  loss. 

Following  the  principle  of  this  decision  it  was  held  by  the 
Queen's  Bench  Division  that  where  a  cargo  of  coals, 
damaged  by  sea- water  in  the  course  of  the  voyage,  was 
unloaded  at  a  port  of  refuge,  and,  being  found  in  a  state  that 
involved  great  danger  of  spontaneous  combustion  if  again 

(♦)  3  Bing.  N.  0.  282.  Pr.  of  Indem.  379,  not.    Chancellor 

{k)  Thus  answering  in  the  neg^-  Kent  answers  the  same  case  also  in 

tive  a  case  pat  by  Benecke :  "  Sap-  the  negative,  '^  for  the  cargo  was  of 

pose  fish  yalaed  at  100/.  to  sell  for  no  value  as  fish,  or  in  contemplation 

1/.  as  manure:  will  this  be  a  value  of   the    contract."      Com.   vol.  iii. 

so  as  to  exonerate  the  underwriter?"  p.  296,  n.  (a). 
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[part  ni. 


Sect.  1071.  put  on  board  ship,  was  necessarily  sold  where  it  lay,  there 
was  a  total  loss  within  the  policy  without  notice  of  abandon- 
ment (/). 


No  amount  of 
damage  will 
entitle  the 
assured  to  put 
an  end  to  the 
adyenture 
and  recover 
a  total  loss, 
without  aban- 
donment, un- 
less such 


_  )  m- 
Yolves  their 
total  destruc- 
tion in  specie. 


1072.  It  must,  however,  very  carefully  be  borne  in  mind 
that  no  degree  of  loss  in  bulk,  deterioration  in  quality,  or 
depreciation  in  value,  will  entitle  the  assured  to  put  an  end 
to  the  adventure  and  recover  a  total  loss  (m),  without  notice 
of  abandonment,  on  goods  warranted  free  of  average,  imless 
such  damage  involves  their  total  destruction  in  specie  (n), 
either  actual  or  inevitable.  If  the  commodity  can  be  for- 
warded to  its  port  of  destination  with  any  reasonable  prospect 
of  arriving  there  in  specie  however  damaged,  the  assured  who 
has  failed  to  send  it  on,  or  sold  it  at  an  intermediate  port, 
cannot  recover  as  for  a  total  loss,  at  all  events,  without  notice 
of  abandonment. 

Wheat,  valued  at  1,000/.,  was  insured,  "  free  of  average," 
from  Waterf ord  to  Liverpool.  The  ship,  on  going  down  the 
river  from  Waterf  ord,  struck,  and  was  run  agroimd  to  prevent 
her  sinking,  in  a  place  where  her  hull  was  completely  under 
water  at  every  high  tide.  About  a  month  after  the  stranding 
the  wheat  was  got  out  much  damaged :  one-third  of  it  was 
thrown  away  as  wholly  useless ;  the  other  two-thirds  were 
kiln-dried,  and  might  have  been  sent  on  to  Liverpool  and  sold 
there ;  instead  of  this,  however,  they  were  sold  at  Waterf  ord 
for  about  250/.  gross,  and  90/.  net.  Lord  EUenborough  held 
that  in  this  case  the  assured  could  not  recover  for  a  total  loss 
on  the  wheat  without  notice  of   abandonment,  because  it 


(7)  Saunders  v.  Baring  (1876),  34 
L.  T.  N.  S.  419. 

(m)  A  oonstructiTe  total  loss  might 
be  recoyered  by  giying  proper  notice 
of  abandonment,  if  it  could  be  shown 
that  goods  in  their  damaged  state 
could  not  be  forwarded,  and  that 
the  cost  of  conditioning  would  ex- 
ceed their  value  when  conditioned. 


(n)  The  expression  "in  specie" 
is  to  be  understood  in  a  business 
sense.  Goods  airiving  in  an  un- 
merchantable condition  are  con- 
sidered to  haye  lost  their  species, 
although  they  may  not  haye  changed 
to  anything  else,  and  cannot  be  said 
to  have  ceased  to  exist.  Asfar  v. 
BlundeU  (1896),  1  Com.  Gas.  71, 
185  (G.  A.) ;  [1896]  1  Q.  B.  123. 
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might  have  been  sent  on  to  its  port  of  destination  in  a   Sect.  1072. 
saleable  state  as  wheat  (o). 

Tobacco  and  sugar  were  insured,  "  free  of  average,"  from 
Heligoland  to  London.  Just  off  Heligoland  the  ship  was 
wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there  and 
saved,  though  in  a  very  damaged  state  ;  the  sugars  having 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobacco 
(according  to  the  statement  of  the  plaintiff's  counsel)  entirely 
spoiled  by  sea- water,  so  as  to  be  worth  nothing  at  all  to  the 
assured.  The  Court  of  King's  Bench  unanimously  held  that 
the  assured,  although  he  had  given  notice  of  abandonment, 
could  not  recover  for  a  total  loss  ( p).  Lord  Abinger  remarks 
on  this  case  that  "  the  tobacco  and  sugar,  though  damaged 
by  the  sea,  was  in  the  hands  of  the  shippers  at  Heligoland ; 
and,  as  stated  by  Lord  EUenborough  in  his  judgment,  for 
anything  that  appeared,  might  have  been  forwarded  to  their 
port  of  destination  "  {q).  Lord  Abinger  probably  spoke  from 
recollection  of  what  had  been  said  by  Lord  EUenborough  in 
his  own  hearing,  for  nothing  of  the  kind  appears  in  the 
printed  report,  which  is,  however,  very  brief. 

1073.  Fifty-four  hogsheads  of  sugeir  were  insured,  "  free 
of  average,"  from  Gottenburg  to  Stralsund.  At  Copenhagen, 
in  the  course  of  the  voyage,  the  ship  waa  stranded  and  bilged. 
Every  one  of  the  fifty-four  hogsheads  waa  saved  from  the 
sea,  and  in  every  hogshead  there  were  some  loaves  of  sugar 
left,  though  the  total  quantity  of  sugar  saved  out  of  the 
whole  fifty-four  hogsheads  was  little  more  than  enough  to 
fill  one :  seventy  of  the  loaves  were  saved  dry.  The  jury 
found  that  this  was  not  a  total  loss,  obviously  because  a 
portion  of  the  cargo  was  saved  in  a  saleable  state  as  sugar, 
and  might  as  such  have  been  sent  on  to  its  port  of  destina- 
tion, and  the  Court  of  Common  Pleas  agreed  with  this 
finding  (r). 

(o)  Anderson  i^.  Boyal  Exoh.  Abb.  (q)  3  Bing.  N.  C.  280. 

Co.  (1806),  7  Ea«t,  38.  .  .  ^  „       ,         « 

(p)   Thompeon   *.    Eoyal   Exoh.  W  Hedburgh  v.  Pearson  (1816), 

Ass.  Co.  (1812),  16  East,  214.  7  Taunt.  164. 
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Sect.  1073. 


The  under- 
writer is  never 
liable,  as  for  a 
total  loss,  on 
sea-damaged 
g^oodsarriying 
in  specie  at 
their  port  of 
destination. 


Boyfield  v. 
Brown  over- 
ruled. 
1.  English 
authorities. 


The  same  principle  was  applied  in  the  following  case: 
Eighty-one  bales  of  waste  silk  were  insured,  valued  at  2,245/., 
"free  of  average  from  Leghorn  to  Liverpool."  The  ship 
was  compelled  by  stress  of  weather  to  put  into  Gibraltar 
for  repairs,  and  her  cargo  was  necessarily  unloaded.  Some 
of  the  bales  were  foimd  to  be  much  damaged  by  salt  water, 
and  were  consequently  sold  at  Gibraltar  by  the  master,  in  the 
exercise  of  what  the  jury  foimd  to  be  a  reasonable  discretion 
and  such  as  a  prudent  iminsured  owner  would  have  displayed, 
but  not  one  of  the  bales  was  so  damaged  as  to  make  its 
whole  contents  useless  for  any  mercantile  purpose.  All  the 
silk  might,  at  a  reasonable  and  moderate  expense,  have  been 
put  in  a  condition  to  be  brought  home  by  another  vessel,  and 
some  of  it  was,  in  fact,  brought  home  to  England  and  sold  as 
silk,  though  in  a  very  deteriorated  state;  the  Court  of 
Common  Pleas  held  that  this  was  not  a  total  loss,  and  con- 
sequently that  the  underwriters  were  not  liable  (s), 

1074.  So  much  for  the  liability  of  imderwriters  in  respect 
of  goods  warranted  "  free  of  average  "  for  a  total  loss  by  the 
perils  insured  against  in  the  course  of  the  voyage,  t.^.,  before 
the  arrival  of  the  goods  at  their  place  of  destination.  If, 
however,  they  do  so  arrive  at  their  port  of  destination.  Lord 
Abinger  admits,  and  the  following  oases  show,  that  "  if  they 
remain  in  specie  (t),  however  damaged,  there  is  not  a  total 
loss,"  and  consequently  the  underwriter  is  exonerated. 

Lee,  C.  J.,  indeed,  at  Nisi  Prius,  before  the  introduction 
of  the  memorandum  into  English  policies,  seems  to  have  held 
that  where  perishable  goods  arrived,  but  so  damaged  by 
the  perils  of  the  sea  as  to  realize  on  sale  less  than  the 
freight,  this  was  a  total  loss  (w).  But  this  case  must  now  be 
deemed  to  be  overruled  by  the  numerous  cases  in  which  the 
point  has  been  otherwise  determined,  and  uniformly  in  the 
same  way. 


(«)  NaTone  v,  Haddon  (1860),  9 
O.  B.  80. 
{t)  As  to  the  meaning,  however, 


of  <* in  spede,''  see  Asfar  i;.  Blnndell, 
infra,  s.  1076. 

(m)  Boyfield  v.  Brown  (1737),  2 
Str.  1065. 
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1076.  Thus,  where  fruit  was  insured,  "  free  of  average,"  Sect.  1075. 
from  Lisbon  to  London,  and  arrived  at  the  latter  place  so 
damaged  by  the  perils  insured  against  as  to  have  lost  80  per 
cent,  in  value,  Lord  Kenyon  held  the  underwriters  not  to  be 
liable.  "  The  cargo,"  said  his  Lordship,  "  arrives  at  its  port 
of  destination ;  and  though  it  is  good  for  very  little,  yet  it 
has  invariably  been  held  that  the  voyage  must  either  be  lost, 
or  the  cargo,  if  it  be  one  of  those  mentioned  in  the  memo- 
randum, be  wholly  or  actually  destroyed,  to  entitle  the 
assured  to  recover  "  (ar). 

Li  this  case  it  seems  that  the  fruit,  being  neither  physically 
destroyed  nor  totally  extinguished  in  value,  was  still  fruit 
and  saleable  as  such,  though  at  a  very  reduced  price. 

So  where  a  cargo  of  peas,  warranted  free  of  average, 
reached  its  port  of  destination  so  damaged  as  to  produce  only 
one-fourth  of  the  freight,  which  became  due  on  their  arrival, 
the  defence  set  up  was  that  if  goods  arrive  in  the  market  to 
which  they  are  destined,  then,  though  a  loss  equivalent  to  a 
total  loss  may  have  happened  on  them,  the  underwriters  are 
not  liable,  and  the  jury  accordingly,  imder  the  direction  of 
Lord  Mansfield,  foimd  for  the  defendant  (y). 

Here,  again,  the  peas  seem  to  have  been  sold  as  peas,  and 
therefore  were  not  totally  extinguished,  either  in  specie  or  in 
value. 

1076.  Eice  was  insured,  "free  from  average,"  from 
Charleston  to  Liverpool ;  the  ship  after  arriving  within  the 
limits  of  the  port  of  Liverpool  took  the  groimd  while 
endeavouring  to-  get  into  the  dock  gates  there,  filled  with 
water  and  became  a  wreck  ;  the  rice  was  taken  out  of  her  in 
small  craft,  as  she  lay,  and  sold  in  Liverpool  for  972/.,  the 
freight  amoimting  to  1,762/.  This  was  held  not  to  amount 
to  a  total  loss  on  the  rice  (a).     Lord  EUenborough  said :  "  I 


(«)  M* Andrews  i^.  Vaughan  (1793),      ^'^^t  !»«•  258 ;  1  Marshall,  Ins.  218, 

1  Park,  262.  ^^^' 

(e)  Glennie  v.  London  Ass.  Co. 

(y)  Mason  v.   Skurray   (1780),  1      (isu),  2  M.  &  S.  371. 
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Sect.  1076.  think  it  quite  dear  that  Una  is  a  case  of  particular  average, 
and  not  of  total  loss.  There  has  been  an  arrival  of  the  ship 
with  the  goods  at  their  destination — ^the  voyage  has  been 
performed,  and  the  goods  have  come  into  the  hands  of  the 
consignees;  it  appears  that  the  rice,  which  was  said  to  be 
Remarks  of  totally  lost,  did  produce  972/."  (a).  "Though  damaged,"  as 
Lord  Abinger  observes,  "  it  was  delivered  to  the  consignees, 
and  in  a  saleable  state  as  rice  "  (6). 
Goods  amv-  The  words  lastly  cited  from  Lord  Abinger's  observations 
merchanteWe  ^®  ^^  importance.  It  is  now  established  in  England  that 
not^nriJered  S^^^  which  on  arrival  are  unmerchantable,  and  incapable 
tohavearrived  of  being  used  for  the  purposes  for  which  goods  of  their 
species  are  ordinarily  used,  are  not  considered  to  have  arrived 
in  specie,  although  they  may  be  still  recognizable  and  may 
not  have  lost  their  shape  and  outward  appearance,  and  may 
not  have  changed  to  anything  else.  Li  Asfar  v.  Blundell 
the  "  Govino  "  was  sunk  in  the  Thames  with  a  cargo  of  dates 
on  board.  The  dates  remained  for  three  tides  under  water, 
and  when  recovered  were  f  oimd  to  be  saturated  with  Thames 
water  and  sewage,  and  to  have  suffered  from  fermentation 
and  putrefaction  so  as  to  be  unfit  for  human  food.  They 
were,  however,  sold  and  exported  for  purposes  of  distillation, 
and  were  never  unrecognizable  as  dates.  Under  these  circum- 
stances, Mathew,  J.,  held  that  "  the  goods  had  not  arrived  in 
specie  within  the  true  meaning  of  the  expression,  or  in  such 
a  condition  as  to  entitle  the  carriers  to  freight.  Li  my 
opinion  the  dates  were  lost.  They  were  not  merchantable  or 
capable  of  being  used  as  dates.  They  had  become  a  mass  of 
vegetable  matter  in  a  state  of  decomposition ;  their  nature 
had  been  wholly  changed.  The  suggestion  of  the  defendants 
that  total  destruction  of  the  dates  was  necessary  to  disentitle 


(a)  Glexmie  v.  London  Abb.  Go.  and  the  United  States  oaae  of  Mareaa 

(1814),  2  M.  &  S.  376.    The  case  of  9.  United  States  Ins.  Go.  (1814),  3 

Bnller  v.  Ghiistie  (1806)  (insorance  Wash.  G.  B.  260 ;  2  Phillips,  Lis. 

on  1,960  boxes  of  Boap),  dtod  in  2  b.  1768. 

M.  &  S.  374,  is  not  law.    See  the  {b)  Jn  Bonx  v.  Salvador  (1836),  3 

English  anthorities  here  coUeoted,  Bing.  N.  G.  280. 
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the  charterers  to  freight  may  derive  some  support  from  Cock-  Sect.  1076. 
ing  V.  Fraser,  but  it  is  clearly  not  the  law.  The  destruction 
of  the  merchantable  character  of  the  goods  to  the  extent  dis- 
closed by  the  evidence  is  sufficient  to  take  away  the  right  to 
freight  in  accordance  with  the  principle  of  the  decisions  in 
Dakin  v.  Oxley,  Roux  v.  Salvador  and  Duthie  v.  Hilton"  (c). 

1077.  Some  of  the  earlier  decisions  of  the  American  Courts,  2.  Law  in  the 

United  States, 
proceeding  upon  the  general  principle  that  nothing  short  of 

absolute  destruction  will  make  a  total  loss  on  memorandum 
articles,  if  they  arrive  at  their  port  of  destination,  appear  to 
have  adopted  the  rule  in  Cocking  v.  Fraser  in  all  its  severiiy, 
and  go  beyond  what  is  now  accepted  as  the  law  of  this 
country.  Thus,  where  com,  insured  "free  of  average," 
arrived  in  a  putrid  state  at  its  port  of  destination,  the  Judge 
at  Nisi  Prius  told  the  jury  "  that  if  it  was  so  much  damaged 
as  to  have  become  of  no  value  for  the  nutriment  of  man," 
the  underwriters  were  liable  as  for  an  actual  total  loss.  But 
the  Court  in  banc  held  this  a  misdirection,  saying,  "  that  so 
long  as  the  com  physically  existed  there  could  not  be  a  total 
loss  on  account  of  damage  merely ;  although  it  was  good  for 
nothing,  the  insurers  were  not  liable"  {d).  We  have,  how- 
ever, already  pointed  out  that  the  American  decisions  and 
opinions  on  this  subject  have  been  by  no  means  imiform,  and 
that  in  a  more  recent  case  the  correctness  of  this  decision  has 
been  impugned  by  high  authority  (e). 

1078.  In  France,  before  the  introduction  of  the  Code  de  3.  Law  of 
Commerce  of  1807,  when  actual  total  loss  {perte  entiire)  was 
by  the  Ordonnance  de  la  Marine  made  a  ground  of  abandon- 
ment on  perishable  goods  (/),  the  question  was  vehemently 
debated  whether  such  a  case  of  actual  total  loss  could  ever  be 
said  to  arise  when  the  goods  arrived  in  specie  at  their  port  of 

{e)   Asfar  «.   Blnndell   (1895),   1  {e)  Ante,  %.  1068.    See  WallQrstein 

Com.  Oas.  71 ;  affirmed  in  0.  A.,  p^  Oolmnbian   Ing.  Oo.   (1870),  44 

tWrf.  185 ;  [1896]  1  Q.  B.  123.  jj  y.  204. 

(<l)  Neilgon  r.  Golomhian  Lis.  Go. 

(1805),  3  Oaines,  108,  dted  2  Hul-  (/)  Old.  de  la  Marine,  tit.   vi. 

lips,  Lis.  8. 1767.  dee  Ass.  art.  46. 

VOL.  II.  4  I 
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Opmion  of 


Of  Valinaiid 
Pothier. 


Sect.  1078.  destination.  Emeiigon  was  decidedly  of  opinion  that  it 
could  not.  ^^  I  have  already  spoken,"  he  says,  ^^  of  the  case 
in  which  a  cargo  of  wheat  amyes  in  port  abnost  entirely 
rotten :  I  now  add  that,  even  if  it  arrive  entirely  so,  that 
is  not  such  a  case  of  total  loss  as  to  justify  an  abandon- 
ment" (^).  Valin(A)  and  Pothier  (t)  inclined  to  the  less 
rigorous  interpretation;  and  the  latter  even  considered  that 
the  loss  might  be  total  within  the  meaning  of  the  46th  Article 
of  the  Ordinance  if  the  goods  were  damaged  to  half  their 
value. 

The  French  tribunals,  before  the  Code  de  Commerce, 
appear  invariably  to  have  supported  the  more  rigid  construc- 
tion of  Emerigon,  that  there  can  be  no  total  loss  on  perishable 
goods  unless  there  has  been  an  entire  privation  or  absolute 
destruction  of  them  in  their  nature  and  essence  {destruction 
totale  des  effete  assures  dans  leur  nature  et  essence)  {k). 

From  a  review  of  all  these*  authorities  it  plainly  appears 
that  no  degree  of  damage,  however  great,  can  amount  to  an 
absolute  total  loss  on  perishable  goods  warranted  free  of 
average,  if  they  arrive  in  specie  at  their  port  of  destination ; 
in  other  words,  the  mere  fact  of  their  so  arriving  precludes  all 
inquiry  into  the  extent  of  the  damage  they  have  sustained, 
and  entirely  discharges  the  underwriter,  who  has  stipulated 
by  the  memorandum  to  be  exempt  from  liability  for  any  loss 
on  such  goods  which  is  not  in  its  nature  total 


Besoltof  the 


1079.  In  this  context  a  question  was  raised  by  Amould  (/)  as 


Gt>od8amT- 

fng  in  1>u11l 

but  80  to  which  it  is  conceived  that  there  can  now  be  no  kind  of  doubt, 


(^)  Emerigon,  c.  xvii.  8.  2,  p.  214. 
M.  Estrangin  dissents  from  this 
opinion.  ''This  doctrine,"  he  says, 
<  <  is  at  Tarianoe  with  what  Emerigon 
himself  has  advanced  a  little  before, 
viz.,  that  a  thing  is  destroyed  when 
it  has  ceased  to  exist  in  specie." 
He  adds,  ''if  wheat  has  become 
manure  it  certainly  can  no  longer 
be  said  to  exist  in  specie."  (Si  le 
bl^  est  devenn  fomior  il  n'eat  cer- 


tainement  plus  dans  son  essence.) 
Estrangin,  note  to  Pothier,  d'As- 
soranoe,  428. 

(A)  Comment,  on  Ord.  tit.  vi. 
art.  46,  vol.  ii  p.  342,  ed.  1829. 

(t)  Pothier,  d' Assurance,  No.  121. 

(k)  See  Estrangin's  edition  of 
Pothier,  in  Appendix,  p.  419—429, 
ed.  1810. 

(/)  2nd  ed.  p.  1064. 
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namely,  whether,  if  the  goods  arrive  at  their  port  of  destina-  Sect.  1070. 
tion,  but  not  in  spede,  this  will  amount  to  an  absolute  total  damaged  as 
loss,  so  as  to  charge  the  underwriter,  notwithstanding  the  p^J^^thelr 
memorandum.  If  the  goods,  or  rather  the  remains  of  such  ^j^are  an 
goods,  arrive  at  their  port  of  destination  in  such  a  state  that,  al)flointe  total 
in  the  language  of  Lord  Abinger,  ^*the  species  itself  has 
disappeared,  and  the  goods  have  assumed  a  new  form,  losing 
all  their  original  character  "  (in) — ^if,  in  fact,  they  arrive,  in 
the  words  of  Lord  Alvanley,  "  annihilated  by  putrefac- 
tion "  (w) — may  not,  asked  Amould,  the  loss  on  such  goods 
be  considered  total,  notwithstanding  their  arrival  P  It  is  an 
absolute  total  loss  for  which  the  underwriter  is  liable,  not- 
withstanding the  memorandum,  if  I  sell  my  hides  at  Eio 
Janeiro  from  the  certainty  that,  if  sent  on  to  Bordeaux,  they 
will  arrive  there  a  mere  mass  of  putrefaction ;  i^  instead  of 
selling  I  send  them  on,  and  they  do  arrive  at  Bordeaux  a 
mere  mass  of  putrefaction,  surely  their  so  arriving  cannot 
prevent  the  loss  from  being  actually  total,  so  as  to  exempt  the 
underwriter  from  his  liability.  That  of  which  I  insure  the 
arrival  is  a  cargo  of  hides ;  that  which  actually  comes  to  port 
in  the  case  supposed  is  a  heap  of  corruption,  which  cannot 
properly  be  designated  as  hides  nor  be  sold  as  such;  the 
actual  thing,  then,  whose  arrival  I  insured  has  not  come  to 
port :  it  is  physically  destroyed — "  annihilated  by  putrefac- 
tion." Is  the  loss  less  an  actual  total  loss  because  the  remains 
of  the  thing  insured  have  not  been  thrown  overboard  or  burnt 
before  arrival  P 

1080.  Such,  indeed,  seems  to  have  been  the  view  of  Lord 
EUenborough,  who  said  (o) :  "  It  surely  cannot  be  less 
a  total  loss  because  the  commodity  subsists  in  specie,  if  it 
subsist  only  in  the  form  of  a  nuisance.  There  is  a  total  loss 
of  the  thing  if,  by  any  of  the  perils  insured  against,  it  is 
rendered  of  no  use  whatever,  although  it  may  not  be  entirely 

(m)  3  Bing.  N.  0.  at  p.  279.  (o)  Li  Cdogaa  p.  London  Abb.  Go. 

(m)  8  Bob.  ft  PnU.  474.  (1816),  6  M.  ft  S.  at  p.  465. 

4i2 
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Amould^s 
view. 


Sect.  1080.  annihilated."  But  Amould  (p),  while  admitting  that  these 
reasonings  seemed,  theoretioally  speaking,  to  be  imanswer- 
able,  nevertheless  considered  it  to  be  better  in  practice  to 
disregard  all  such  refinements,  and  to  lay  down  the  broad 
position  that  there  can  be  no  total  loss  on  perishable  goods, 
and  therefore  no  claim  whatever  against  the  underwriter, 
who  by  the  memorandimi  has  expressly  confined  his  liability 
to  the  case  of  their  total  loss  only,  unless  the  goods  either 
go  to  the  bottom  of  the  sea,  or  are  necessarily  destroyed  or 
justifiably  sold  by  the  assured,  from  the  impossibility  of 
sending  them  on  in  specie  to  their  port  of  destination. 

The  present  editors,  however,  submit  that  the  law  of  this 
country  is  in  accord  with  the  imanswerable  reasonings  of 
Amould,  rather  than  with  his  view  as  to  what  should  be  the 
practice.  As  regards  ship,  it  is  clear  that  an  arrival  in  port 
after  loss  of  species  is  regarded  as  no  arrival  at  all,  and  it  is 
difficult  to  see  why  a  different  rule  should  be  applied  to  the 
case  of  goods.  And  an  arrival  after  loss  of  species  appears  to 
be  an  even  stronger  case  of  total  loss  tliian  a  sale  before  loss  of 
species.  Phillips  (g),  while  agreeing  with  Amould  that  the 
question  whether  an  article  retains  its  identity  is  often  very 
perplexing  and  of  a  subtle  and  metaphysical  character,  never- 
theless clearly  regards  loss  of  species  as  constituting  in  all 
cases,  both  as  regards  ship  and  goods,  a  total  loss.  And,  in 
view  of  the  cases  of  which  Asf  ar  v,  Blundell  (r)  is  an  example, 
Amould's  position  appears  now  to  be  quite  untenable. 

1081.  It  was,  no  doubt^  in  order  to  avoid  such  subtleties  as 
have  been  above  indicated,  that  the  Legislature  of  France, 
on  introducing  the  Oode  de  Commerce  of  1807,  altered  that 
clause  in  the  Ordonnance  de  la  Marine  which  made  ^^  actual 
total  loss  "  ijperte  entiire)  a  ground  of  abandonment  on  perish- 
able goods,  and  substituted  instead  thereof  the  words  ^^  loss  or 
deterioration  of  the  commodities  insured  when  such  deteriora- 
tion or  loss  amounts  to  three-fourths ''  {a). 


Modem 
French  law. 


(p)  2nd  ed.  p.  1055. 

{q)  B.  1605. 

(r)  (1895),1  Ck)m.Oa8.7l,  186  (O.A.); 


[1896]  1  Q.  B.  128,  ante,  8.  1076. 

(«)  Art.  369.   «  Parte  on  d^t^on- 
tion  des  eff etfi  awni^s  si  la  ddt&aora- 
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M.  Beoane,  an  editor  of  Valin,  \mting  in  1828,  i.e.y  more  Sect.  1081. 
than  twenty  years  after  the  code  became  the  law  of  France,  Remarks  of 
thus  speaks  of  the  change  introduced  by  it  in  this  respect :  this  change  of 
"  Nothing  can  be  more  just  than  such  a  regulation ;  a  dete-       ^^' 
rioration  so  considerable  is  equivalent  to  a  total  loss ;  and, 
but  for  this  rule,  as  an  actual  total  loss  (perte  entiire)  can 
hardly  occur  except  in  cases  of  shipwreck,  the  underwriters 
might  frequently  have  raised  difficulties  which  the  law  has 
wisely  put  an  end  to  by  a  safe  and  definite  rule  "  {t). 

With  regard  to  memorandum  articles  it  is  expressly  pro- 
vided by  the  Code  de  Commerce  (w),  "  that  the  clause  *  free  of 
average*  shall  discharge  the  underwriters  from  all  average 
loss,  whether  general  or  particular,  except  in  cases  which  give 
a  right  of  abandonment ;  and  in  such  cases  the  assured*  may 
choose  whether  he  will  abandon  or  proceed  for  an  average 
loss." 

As  damage  to  the  goods  in  quantity  or  quality  to  the 
extent  of  three-fourths  in  measure,  weight  or  value  is,  as  we 
have  seen,  one  of  the.  express  grounds  of  abandonment,  it 
follows  that  the  assured  may,  by  the  present  law  of  France 
upon  abandonment,  recover  for  a  total  loss  on  memorandum 
articles  as  well  as  upon  any  others,  whenever  the  loss  or  dete- 
rioration reaches  the  required  amount. 

1082.  It  is  now  settled,  after  considerable  fluctuation  in  the  Absolute  total 
authorities,  that  "where  memorandum  goods  of  the  same  the  cargo, 
species  are  shipped,  whether  in  bulk  or  in  packages,  not  ex-  ^^^^^ ^ 
pressed  by  distinct  valuation  or  otherwise  in  the  policy  to  be  Ralli  v.  Jan- 
separately  insured,  and  there  is  no  general  average  and  no  ^^' 
stranding,  the  ordinary  memorandum  exempts  the   under- 
writers from  liability  for  a  total  loss  or  -destruction  of  part 
only,  though  consisting  of  one  or  more  entire  package  or 
packages,  and  although  such  package  or  packages  be  entirely 
destroyed  or  otherwise  lost  by  the  specified  perils  "  (a?). 

tion  on  perte  va  an  moins  k  trois      par  M.  Beoane,  1828,  vol.  ii.  p.  339. 
qnartB."  («)  Code  de  Gommeroe,  art.  409. 

(t)  Valin,  Conunent.  snr  Ord.  ed.  {x)  Jndgmentof  the  Court  of  Error 
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Sect.  1082.  There  axe  three  oases  frequently  ooourrmg  in  practice 
Three  modee  touching  the  insurance  of  memorandum  articles : — ^^1.  Where 
•random  a  cargo  Or  a  quantity  of  memorandum  articles  of  the  same 
species  is  shipped  in  bulk,  valued  in  bulk,  and  insured  in  bulk. 
2.  Where  it  is  shipped  in  separate  packages,  but  not  ex- 
pressed in  the  policy  by  distinct  valuation  or  otherwise  to  be 
separately  insured.  3.  Where,  being  shipped  in  separate 
packages,  it  is  expressed  by  distinct  valuation  or  otherwise  to 
be  separately  insured, 

Carg^shipped      1083.  As  to  the  first  case  it  is  clear  that  there  can  be  no 
in  bulk.  total  loss  ou  part  of  a  cargo  so  shipped  and  insured.    In  Hills 

V.  The  London  Assurance  Company  a  cargo  of  wheat,  valued 
at  1,600/.  and  warranted  free  of  average,  was  shipped  in  bulk 
and  insured  in  bulk  by  one  entire  insurance.  A  quantity  of 
the  wheat  to  the  value  of  about  70/.  was  pimiped  up  out  of 
the  hold  into  the  sea  during  a  storm  and  totally  lost.  This 
was  held  not  to  be  an  actual  total  loss  of  part  of  the  wheat, 
but  only  an  average  loss  on  the  whole,  for  which  the  under- 
writers were  not  liable  (t/). 

Cargo  abipped  1084.  The  next  case  was  for  a  long  time  doubtful,  but  was 
padSg^,  but  at  length  disposed  of  by  the  judgment  of  the  Court  of  Error 
^»^aratel7  ^  jj^^yj  ^  Janson.  In  that  case  an  insurance  was  effected 
by  two  policies  on  2,688  bags  of  linseed,  valued  at  1,600/.  (s), 
"  free  of  average,"  for  a  voyage  from  Calcutta  to  London. 
The  ship  on  the  voyage  met  with  a  hurricane  and  was  driven 
into  the  Cape  of  Good  Hope,  where  1,023  bags  were  found  to 
be  in  such  a  state  from  sea-damage  that  a  large  portion  of  the 
linseed  was  at  once  thrown  into  the  sea  as  rotten  and  worth- 


in  Ralli  V,  JanBon  (1856),  6  E.  &  B.  (s)  The  indorsement  on  the  first 

422  ;  25  L.  J.  Q.  B.  300,  overmling  policy  was  '*  per  Waban,  2,688  bags 

Da.Tj  V.  Ifilford  (1812),   15   East,  linseed,  1,600/. ;'' and  on  the  second, 

559,  on  this  point,  and  the  dicta  of  "  per  Waban,  linseed,  1,600^"     It 

Abbott,  J.,    and   Holroyd,    J.,    in  was  also  stated  in  the  case,  though 

Cologan  V,  London  Ins.  Go.  (1816),  5  not,  as  it  woold  appear,  yery  mate- 

M.  &  8.  456.  rial,  "that  all  the  bags  were  of  the 

(y)  ]BQllsf7.  London  Ass.  Oo.  (1840),  same  size  and  contained  ihe  same 

5  M.  &  W.  569.  quantity." 
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leBSy  and  the  rest  was  then  and  there  sold  and  only  realized  a  Sect.  1084. 
few  shillings,  and  if  sent  on  in  the  vessel  wonld  have  lost  the 
character  of  linseed  before  arriving  in  England.  The  remain- 
ing 1,165  bags  (a)  were  brought  sound  to  England.  The 
question  was,  whether  on  the  1,023  bags  the  assured  were 
entitled  to  recover,  notwithstanding  the  memorandum,  as  for 
a  total  loss  of  part  of  the  cargo.  It  was  held  that  they  were 
not  (6). 

In  the  United  States  the  law  is  the  same  as  that  thus  laid  Dootrme  in 
down  by  the  Exchequer  Chamber :  namely,  that  '^  the  under-  states, 
writer  is  not  liable  for  any  partial  loss  on  memorandum 
articles  unless  there  is  a  total  loss  of  the  whole  of  the  par- 
ticular species,  whether  the  particular  article  is  shipped  in 
bulk,  or  in  separate  boxes  or  packages  "  (c). 

1086.  The  third  case  is  where  a  cargo  is  made  up  of  Separate 
separate  packages,  capable  of  distinct  valuation  in  the  outset,  ^^^dy 
and  the  insurance  appears,  from  the  terms  of  the  policy,  to  "^"'^• 
be  separately  effected  on  each  distinct  package  ;  in  such  cases 
there  can  be  little  doubt  that  the  loss  will  be  treated  as  a 
total  loss  on  each  package  lost  (d). 

In  practice,  accordingly,  as  we  have  seen  elsewhere,  clauses  Clanaee 

are  inserted  in  almost  all  policies  upon  perishable  cargoes  ^t^Uo  b^w 

composed  of  separate  packages,  which  have  the  effect  of  ^^®^^t^" 

showing  that  the  insurance  is  to  be  thus  distributively  taken :  diatributively 

taken. 

for  instance, "  to  pay  average  on  each  package  as  it  separately 
insured  ";  or  "  to  pay  average  on  each  species  as  if  separately 
insured"  (e), 

A  singular  attempt  to  vary  a  policy  in  this  particular,  by  Entwistle  p. 
means  of  the  subsequent  declaration  of  ship  and  value,  was  ^^^' 
properly  defeated  in  the  Court  of  Exchequer.     It  was  a 
policy  '^  on  any  kind  of  goods  and  merchandise  in  any  ship 

(a)  Five  hundred  had  been  jet-  v.  Union  Ins.  Go.  (1824),  3  Mason, 

tisoned  in  the  humoane.  429  ;  2  PhiUips,  Ins.  s.  1778. 

{b)  Ralli  V.  Janson  (1856),  6B.&  (<Q  Per  Lord  Abinger  in  Hills  p, 

B.  422 ;  25  L.  J.  Q.  B.  300.  London  Ass.  Co.  (1840),  6  M.  ft  W. 

(e)  Wadsworth  r.  Padfic  Ins.  Oo.  576. 
(1829),  4  Wend.  33 ;  and  Homfrej         (e)  Storens,  Ay.  224. 
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Sect.  1085.  or  ships,"  "  to  be  valued  on  rioe  to  be  declared,  warranted 
free  from  particular  average,  unless,"  &o.  Afterwards  the 
policy  was  indorsed  with  this  declaration :  "  (R)  500  bags 
rice  per  *  Laidmans,'  at  8«.  3d.  per  bag,  206/.  5a. " ;  and  as 
there  was  a  partial  loss,  though  not  under  circumstances  to 
suspend  the  warranty  free  from  average,  it  was  contended 
that  the  assured  was  nevertheless  entitled  to  recover  as  for  a 
total  loss  of  part  under  this  indorsement.  The  Court, 
however,  gave  judgment  for  the  underwriter,  holding  that 
the  intention  of  the  policy  to  exclude  any  right  to  recover 
for  an  average  loss  could  not  be  varied  by  a  subsequent 
declaration,  which  by  that  intention  was  to  be  confined  to  a 
statement  of  ship,  mark,  and  value:  Bramwell,  B.,  at  the 
same  time  expressing  a  doubt  whether  this  declaration,  in 
the  form  in  which  it  appeared,  could  have  had  the  effect 
contended  for  (/). 


G^eralin- 
snranoe  on 
several  sepa- 
rate articles 
whollv  dis- 
tinct m  their 
nature. 


1086.  A  fourth  case  has  arisen  in  our  Courts ;  one,  namely, 
in  which  the  insurance  is  general,  but  on  several  separate 
articles  wholly  distinct  in  their  nature.  The  master  of  the 
"  Lion  "  had  insured  100/.  on  his  effects  on  board,  "  free  of 
average,"  from  Italy  to  England.  The  ship  having  taken 
fire,  the  master  succeeded  in  saving  his  chronometer  and  other 
things ;  the  rest,  to  the  value  of  671.  10s.,  was  burnt,  and  the 
ship  and  cargo  entirely  destroyed.  The  master  claimed  as 
for  a  total  loss  of  part,  and  the  Court  of  Common  Pleas 
allowed  the  claim,  on  the  ground  that  whereas  in  B>alli  v. 
Janson  the  article  insured  was  of  one  species,  linseed,  here  the 
articles  insured  were  each  of  a  distinct  and  different  character 
from  the  others ;  and,  therefore,  if  there  was  a  total  loss  of 
any  one  article,  the  pljdntiff  was  entitied  to  recover  on  it.  If 
not,  it  would  lead  to  this  startling  result,  that  a  man  who 
saved  the  clothes  he  was  wearing  would  not  be  able  to  recover 
for  the  loss  of  his  other  property  (g).  Similarly  the  same 
Court  soon  afterwards  decided  in  favour  of  the  assured  under 

(/)  Entwistle  v.  EUis  (1867),  2  H.  (^)  DuflP  v.   Mackenzie  (1867),   3 

^  N.  649 ;  27  L.  J.  Ex.  106.  q.  B.  (N.  S.)  16 ;  26  h.  J.  0.  P.  813. 


Digitized  by 


Google 


CHAP.  VI.]  ABSOLUTE  TOTAL  LOSS.  1223 

a  policy  on  "  any  goods,"  where  a  miscellaneous  equipment  Sect.  1086. 
of  an  emigrant  was  partially  lost  (A). 

1087.  An  insurance  on  freight  is,  as  we  have  already  seen.  Absolute  total 
nothing  more  than  an  undertaking  that,  if  the  shipowner  is  ^^^  reigi^t. 
prevented  from  earning  freight  by  any  of  the  perils  insured  dplee. 
against,  the  underwriters  on  freight  will  make  good,  to  the 
extent  of  their  subscriptions,  the  loss  he  has  thereby  sus- 
tained (»). 

To  the  inquiry,  then,  as  to  what  constitutes  an  absolute 
total  loss  on  freight,  it  may  in  general  be  answered  that, 
whenever  the  happening  of  the  event,  on  which  the  earning 
of  freight  depends,  is  rendered  absolutely  impossible,  or  in 
any  practical  sense  utterly  hopeless,  by  means  of  the  perils 
insured  against,  this  is  a  case  of  absolute  total  loss.  The 
question,  therefore,  turns  in  some  measure  on  the  nature 
of  the  contract  under  which  freight  is  payable.  If  the 
freight  insured  be  the  hire  of  a  ship  for  an  entire  voyage, 
payable  under  the  terms  of  a  charter-party  only  on  condition 
of  the  arrival  of  that  particular  ship  at  the  port  of  destina- 
tion, and  such  arrival  be  rendered  impossible  or  hopeless, 
either  by  her  foundering  at  sea,  or  being  justifiably  sold  as 
irreparable  in  the  course  of  the  voyage,  this  ought,  on  prin- 
ciple, to  be  an  absolute  total  loss  on  freight,  quite  irrespective 
of  all  questions  as  to  the  state  of  the  cargo.  Where,  on  the 
other  hand,  the  earning  of  the  freight  insured  is  not  thus 
made  to  depend  on  the  arrival  of  the  ship  under  the  charter- 
party,  but  on  the  delivery  of  the  goods  according  to  the 
terms  of  the  bill  of  lading,  the  chance  of  the  ship's  arrival 
would  seem  to  be  less  important  as  the  criterion  of  the  right 
to  recover  a  total  loss  on  freight  without  notice  of  abandon- 
ment, than  the  chance  that  the  goods  may  be  forwarded  so 
as  to  earn  freight  by  another  ship  (k).  In  such  cases,  accord- 
ingly, if,  although  the  original  ship  be  wholly  destroyed  or 

(A)  WmdiiBon  t^.  Hyde  (1858),  3      N.  B.  240,  per  Mansfield,  0.  J. 
0.  B.  (N.  S.)  30 ;  27  L.  J.  0.  P.  116.  {k)  Shipton  v.  Thornton  (1838),  9 

(i)  Attyi'.  Lindo  (1805),  1  B.  &  P.      A.  &  E.  314. 
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Sect.  1087.  justifiably  sold  as  irreparable,  yet  the  cargo  is  preserved  in 
such  a  state  that  it  may  be  sent  on  so  as  to  earn  freight  by 
a  substituted  ship,  it  should  seem  that  the  assured,  in  order 
to  recover  as  for  a  total  loss  on  freight,  ought,  on  principle, 
to  give  notice  of  abandonment  (/). 

Tranflhipment      1088.  Instead,  however,  of  giving  notice  of  abandonment, 
policy.  the  assured  may  prefer  to  send  on  the  goods  by  another  vessel 

to  the  port  of  destination,  and  so  fulfil  his  contract ;  and  if  he 
do  so,  he  may  then  come  against  the  insurers  under  the  "  sue 
and  labour  "  clause  for  the  whole  expense  of  transhipping  and 
sending  on  the  cargo,  including  the  freight  of  the  substituted 
vessel,  as  being  the  expense  of  preventing  a  loss  of  the  whole 
of  the  freight  which  would  otherwise  have  faUen  upon  the 
insurer  (w). 

It  is  not  intended  to  attempt  to  classify  the  various  ways 
in  which  an  absolute  total  loss  of  freight  may  arise.  It  is 
clear,  however,  that  it  may  be  the  result  of  loss  of  ship  or 
loss  of  cargo,  or  loss  of  both.  And  such  loss,  whether  of  ship 
or  of  cargo,  may  amoimt  to  a  total  loss,  actual  or  constructive, 
or  may  merely  consist  of  partial  damage  or  detention,  provided 
that  the  freight  is  thereby  prevented  from  being  earned  (n). 
For  example,  if  the  ship  with  a  full  cargo  on  board  has 
foundered  at  sea,  so  that  ship  and  cargo  are  both  hopelessly 
lost  to  the  assured  without  any  assignable  chance  of  salvage, 
this  is  a  clear  case  of  absolute  total  loss  on  the  freight,  the 
earning  of  which  has  become  impossible  under  the  oircum- 
Fonndering  stances.  So  where  the  freight  insured  is  the  hire  of  a  ship 
Bbip.  under  charter-party,  the  same  consequence  follows  if  the  ship 

is  lost  by  perils  insured  against  after  the  assured  has  acquired 
an  insurable  interest  (o). 

(/)  See  Bankdn  v.  Potter  (1873),  entered  in  the  ABSodatioii. 

L.  B.  6  H.  L.  at  p.  103.    The  roles  (m)  Eidston  v.  Empire  Mar.  Lis. 

of   Freight   Lisnrance    Clabs   very  Co.  (1866),  L.  R.  1  0.  P.  636. 

frequentij  proTide  that  there  shaU  {n)  See,  generaUj,  the  opinion  of 

necessarilj  be  deemed  to  be  a  total  Brett,  J.,  in  Rankin  v.  Potter  (1878), 

loss  of  freight  in  aU  cases  of  actual  L.  R.  6  H.  L.  83. 

or  oonstnictiTe  total  loss  of  a  yessel  (o)  Thompson  v.  Taylor  (1796),  6 
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1089.  So,  even  where  the  freight  insured  is  to  become  pay-  Sect.  1089, 

able  on  delivery  of  the  goods  by  a  general  ship  under  the  Of  general 

terms  of  the  bill  of  lading,  although  a  full  cargo  may  not  be      ^* 

actually  on  board  at  the  time  of  loss,  yet,  if  a  full  cargo  have 

been  then  contracted  for,  in  this  case  also  the  assured  on 

freight  may  recover  as  for  a  total  loss,  though  only  a  part,  or 

even  though  none,  of  the  cargo  may  actually  be  on  board  the 

ship  at  the  time  of  loss  (p) ;  if,  on  the  other  hand,  in  such  Al)6olate  total 

case  the  full  intended  cargo  be  neither  shipped  on  board  nor  frj^htf by  ^ 

contracted  for  at  the  time  of  loss,  there  cannot  be  an  absolute  ^?®  ^J^ 

'  01  cargo. 

total  loss  of  the  freight  on  a  full  cargo,  but  only  of  the 
freight  in  resi)ect  of  which  the  assured  has  acquired  an  insur- 
able interest  (^). 

On  the  same  principle,  if  the  event,  on  which  the  earning  of  Capture  of 
the  entire  freight  is  made  to  depend  under  the  charter-party,  oargMihe  loss 
be  the  ship's  arrival  at  her  port  of  ultimate  destination  with  a  to^tiUadion 
certain  description  of  cargo,  and  the  happening  of  this  event  l»oaght. 
is  rendered  hopeless  by  the  capture  of  the  ship  (unredeemed 
by  subsequent  restoration)  before  this  particular  description  of 
cargo  is  loaded  on  board,  this  is  a  clear  case  of  absolute  total 
•loss  on  the  whole  freight  (r). 

So  where,  under  a  policy  on  ship  and  freight  for  a  Baltic  Seizure  and 
risk,  it  appeared  that  the  ship  was  a  general  ship,  and  the  ward  c^o. 
freight  insured  was  made  payable  on  delivery  of  the  cargo  at 
the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was  held 
that  seizure,  condemnation,  and  sale  of  this  cargo  under  the 
Berlin  decree  in  the  ship's  port  of  discharge,  involved  an 
absolute  total  loss  of  the  outward  freight,  though  the  ship, 
which  had  been  also  seized,  was  repurchased  by  the  master, 
and  ultimately  arrived  earning  homeward  freight  (s) ;  had  the 

T.  B.  478;     Homcastle  i^.    Snart  oh.  xii. 

(1806),  7  East,  400 ;   Mackenzie  v.  (r)  Atty  v.  Lindo  (1805),  1  Bos.  & 

Shedden  (1810),  2  Gamp.  431.  PoU.  N.  B.  236. 

{p)  Deyaux  v,  J' Anson  (1839),  6  («)  Wilson   v,    Forster    (1815),  6 

Bug.  N.  G.  519,  where  all  the  pre-  Tannt.  25  ;  1  Marshall,  425 ;  S.  P. 

yions  authorities  are  cited.  in  United  States,  Hortin  v.  Union 

{q)  See  the  discussion  on  insurable  Ins.    Go.     (1806),    1   Washington, 

interest   in   freight,    ante,    Ft.    1,  G.  G.  B.  630. 
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Sect.  1089.  policy  in  this  case  been  on  freight  for  the  homeward  voyage 
Other  oases,  amder  charter-party,  then,  although  the  cargo  first  shipped  on 
board  at  the  foreign  port  had  been  taken  out  and  sold,  yet,  if 
the  ship  had  ultimately  arrived  at  her  home  port  so  as  to  earn 
freight  with  another  cargo,  this  would  not  have  been  a  total 
loss  on  freight  imder  suoh  policy  {t). 

There  may  also  be  an  absolute  total  loss  of  freight  where 
sea  perils  prevent  the  ship  from  loading  the  agreed  cargo, 
except  after  such  a  delay  as  would  frustrate  the  commercial 
objects  of  the  affreightment,  whereby  the  contract  becomes 
inapplicable  (w). 

On  the  same  principle,  where  the  event  on  which  the 
earning  of  freight  is  made  to  depend  under  the  charter-party 
is  the  ship's  completing  in  safety  her  entire  voyage  out  and 
home,  then,  if  the  ship  be  lost  on  the  homeward  passage,  there 
will  be  an  absolute  total  loss  on  the  whole  freight ;  if,  on  the 
other  hand,  the  voyage  out  is  distinct  from  the  voyage  home, 
and  freight  have  been  earned  on  the  ship's  arrival  outwards, 
her  subsequent  loss  on  the  homeward  passage  is  not  an  absolute 
total  loss  of  the  whole  freight  (a?). 

Other  cases  of  total  loss  of  freight,  and,  in  particular,  those 
in  which  ship  and  cargo,  or  either  of  them,  have  been  sold 
abroad  by  the  master,  will  be  more  conveniently  considered 
imder  the  head  of  Constructive  Total  Loss  on  Freight. 

No  notice  of  1090.  In  a  policy  on  the  profit  of  goods,  the  underwriter 
b  req^ST^  engages  that  the  goods  shall  not  be  prevented  by  the  perils 
^profite?^^  insured  against  from  so  arriving  as  to  earn  a  profit:   if, 

(0  Evertliv.  Smith  (18  U),  2  M.  &  to  them   by  the   charter-party  by 

S.  278 ;  Brookelbank  v»  Sugrae  (1831),  which  they  are  under  particular  dr- 

1  Mood.  &  Bob.  102  ;  see  also  Barclay  ^omstanoes  excused  £rom   loading. 

V.  Stirling  (1816),  5  M.  &  S.  6.  See  Inman  v,  Bischoff  (1882),  7  A.  0. 

(m)  JadcBon  t;.  Union  Mar.  Ins.  670;  Mercantile  Ship  Co.  v.  Tyser 

CJo.  (1873),  L.  R.  8  C.  P.  672 ;   10  (1881),  7  Q.  B.  D.  73.    This  subject 

G.  F.  125 ;  In  re  Jamieson  and  The  is  dealt  with  more  folly  in  Chapter  I. 

Newcastle  Assn.,  [1895]  2  Q.  B.  90.  of  Fart  IIL 

The  case  is  different  where  the  freight  {x)  Maokrell  v.  Simond,  2  Chitty, 

is  lost  owing  to  the  exercise  by  the  B.  660  (cases  in  time  of  Lord  Mans- 

oharterers  of  spedal  rights  resenred  field). 
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then,  the  goods  are  so  prevented  from  arriving  by  the  perils  Sect.  1090. 
insured  against,  there  is  a  total  loss  on  the  expected  profits, 
and  this  without  any  necessity  for  a  notice  of  abandonment. 

Commissions  stand   upon  the    same  footing  as    profits.  Noronder 
Hence,  if  the  goods  are  prevented  from  arriving  by  perils 
insured  against,  the  assured  may  recover  for  a  total  loss :  and 
as  the  assured  in  such  case  could  assign  nothing  by  abandon- 
ment, no  notice  of  abandonment  is  required. 


a  policy  on 
commission. 
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CHAPTER  Vn. 


CONSTEUCTIVE  TOTAL  LOSS. 


BBOT. 

G^eral  Doctrine — Notice    of 

Abandonment 1091—1098 

Of  Ship- 
Abandonment  in  Cases  of 

Capture,  Arrest,  &o...  1099 

Effect  of  Kestitation . .  1 100— 
1109 
Effect  of  Be-pnrohaaeby 
Master    1110 

In  Cases  of  Lreparability 

nil,  1112 
Effect  of  Sale  by  Master 

1113—1122 
Not  worth  Cost  of  Be- 
pairing   1123 

Measure  of  Expense — 
How  Estimated  ..1124—1132 
Compared    with    what 
Value 1133-1137 

Of  Gteods— 
In  Cases  of  Capture,  Ac. . .  1138 
Effect  of  Bestitution  . .  1139— 
1141 


8B0T. 

Of  Gk>ods— AW^. 
Where     Prevented    from 
Arrival  at  Destination. .  1142, 
1143 
Sea  Damaged,  PerishaHe 
and  Imperi^ble.  1144 — 1149 

Where  Commercially  im- 
possible to  Forward. . . .  1160 

Test  of  Commercial  Im- 
possibiHty 1151—1160 

Of  Freight- 
Peculiar  Nature  of,  and  as 
to  Notice  of  Abandon- 
ment  1161—1163 

Effect  of  Loss  of  Ship  or 
Cargo  on  Insurance  on 
Freight  1164—1167 

Where  Ship  or  Goods  are 
Sold  Sea-damaged  ....1168 — 
1174 

Effect  of  Abandonment  of 
Ship  on  Insurance  on 
Freight  1176—1181 


General  doo-     1091.  A  CONSTRUCTIVE    total    loSS    is    BS    muoh    a    total    loBS 

Bteuctivetotal  "^'^tliiii  the  meaning  of  a  policy  of  insurance  as  an  actual 

^^'  total  loss  (a). 

Definition.  A  constructiye  total  loss  in  Insurance  Law  is  that  which 

entitles  the  assured  to  claim  the  whole  amount  of  the 
insurance,  on  giving  due  notice  of  abandonment.  Generally 
speaking,  that  is  a  case  of  constructive  total  loss  where  the 
thing  insured  has  been  reduced  to  such  a  state,  or  placed  in 


(a)  Adams  v,  McKenzie  (1863),  13 
0.  B.  (N.  S.)  442 ;  and  cf.  Sailing 
Ship  **Blairmore"  Go.  v,  Macredie, 
[1898]  App.  Gas.  at  p.  610.  PoUdee 
on    bottomxy    are   an    exception; 


Thompson  v.  Itojal  Exch.  Ass.  Co. 
(1813),  1  M.  &  S.  29;  Broomfield  v. 
Southern  Ins.  Ck>.  (1870),  L.  B.  5  Ex. 
192. 
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such  a  position,  by  the  perils  insured  against,  as  to  make  its  Sect.  1091. 
total  destraotion  or  annihilation,  though  not  inevitable,  yet 
highly  imminent,  or  its  ultimate  arrival  under  the  terms  of 
the  policy,  though  not  utterly  hopeless,  yet  exceedingly 
doubtful.  For  instance,  though  the  thing  insured  may  not 
be  absolutely  destroyed  or  irretrievably  lost,  yet,  in  the 
language  of  Lord  Abinger:  "There  may  be  a  capture, 
which,  though  primd  facie  a  total  loss,  may  be  followed  by  a 
recapture  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  either  speedily 
terminate,  or  may  last  so  long  as  to  end  in  the  impossibility 
of  bringing  the  ship  or  the  goods  to  their  destination  (b). 
There  may  be  some  other  peril  which  renders  the  ship  in- 
navigable, without  any  reasonable  hope  of  repair;  or  by 
which  the  goods  are  partly  lost,  or  so  damaged  that  they  are 
not  worth  the  expense  of  bringing  them,  or  what  remains  of  . 
them,  to  their  destination ''  (c). 

In  aU  such  cases,  the  assured,  if  he  wishes  to  recover  for  a  Notice  of 

ijii  1  I**  J.  ji*  •        abandonment. 

total  loss,  must,  as  a  necessary  preliminary  to  so  domg,  give 
due  notice  of  abandonment :  that  is,  an  explicit  {d)  intimation 
to  the  underwriter  that  he  ofEers  to  cede  or  abandon  to  them 
unconditionally  (e)  his  whole  interest  (/)  in  the  thing  insured, 
or  the  remains  of  it,  as  far  as  it  is  covered  by  the  policy ;  and 
this  notice  he  must  give  in  reasonable  time  (g). 

1092.  For  this  rule  there  are  two  grounds :  "  When  the  Reasons  whj 

notice  is  neces- 
sary. 

(b)  <<  In  matters  of  business,"  says  practicable  to  save  her,  the  ship  shall 

Maule,  J.,   ''a  thing  is  said  to  be  be  held  to  be  a  oonstructlYe  total  loss, 

impossible  when  it  is  not  practicable,  As  to  the  constraction  of  snch  a  rule, 

and  a  thing  is  impracticable  when  it  see  Sunderland  S.S.  Go.  v.  North  of 

can  only  be  done  at  an  excessive  and  England,  &c.  Association  (1894),  11 

unreasonable  cost."    Per  Maule,  J.,  T.  L.  B.  106  ;  Bowland's  S.S.  Co.  v. 

in  Moss  V.  Smith  (1850),  9  G.  B.  103.  Mar.  Ins.   Go.  Ld.  (1901),  6  Gom. 

(<?)  3  Bing.  N.  G.  286.    The  parties  Gas.  160. 

may,  of  course,  define  **  constructive  {d)  Thellusson  v.  Fletcher  (1780), 

total  loss"  for  themselves.    Thus  it  1  Esp.  72;  Farmeter  r.  Todhunter 

is  not  an  uncommon  dub  rule  that  if  (1808),  1  Gamp.  591. 

any  ship  insured  has  been  stranded  (e)  See  pott,  s.  1188. 

or  sunlc,  and  remained  in  such  posi-  (/)  Post,  s.  1 185. 

tion  lor  a  given  period,  and  during  (^)  As  to  what  is  reasonable  time^ 

such  period  it  has  been  found  im-  weepott,  s.  1192. 
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Sect.  1093.  assured  has  onoe  elected  to  treat  the  loss  as  a  total  loss,  the 
underwriters  can  insist  upon  his  abiding  by  the  election,  so  as 
to  enable  them  to  take  the  benefit  of  any  advantage  which 
may  arise  from  the  thing  insured.  Therefore  the  object  of 
notice  is,  that  he  may  tell  the  underwriters  at  once  what  he 
has  done,  and  not  keep  it  secret  in  his  mind,  to  see  if  there 
will  be  a  change  of  circumstances.  There  is  another  reason  : 
the  thing  in  various  ways  may  be  profitably  dealt  with. 
Therefore  the  second  reason  for  requiring  notice  of  abandon- 
ment to  be  given  to  the  underwriters  is,  that  they  may  do,  if 
they  think  fit,  what  in  their  opinion  is  best,  and  make  the 
most  they  can  out  of  that  which  is  abandoned  to  them  "  (A) . 

AMoredmay       The  assured  may,  on  the  other  hand,  however  serious  the 

fttways  eleot 

to  treat  the  damage  may  have  been,  refrain  from  giving  notice  of 
as  partial,  abandonment,  and  treat  the  loss  as  partiaL  Thus,  in  the  case 
of  The  Bawnmore,  the  vessel  was  insured  against  marine 
risks  in  one  policy,  and  against  fire  only  in  another.  She 
sustained  injuries  by  stranding  which  were  not  sufficiently 
serious  to  constitute  an  actual  total  loss,  but  so  serious  that 
the  cost  of  repairing  her  would  have  exceeded  her  repaired 
value.  Thirty-six  hours  afterwards,  no  notice  of  abandon- 
ment having  meanwhile  been  given,  she  was  completely 
destroyed  by  fire.  The  underwriters  on  the  fire  policy, 
which  was  valued,  were  sued  for  a  total  loss,  but  contended 
that,  a  total  loss  having  been  occasioned  by  the  stranding, 
no  second  total  loss  could  be  sustained  during  the  same 
voyage.  But  it  was  held  that  the  loss  by  the  stranding  was, 
in  the  absence  of  a  notice  of  abandonment,  only  a  partial 
loss,  and,  however  serious  this  might  have  been,  it  was  no 
answer  to  the  plaintiff's  claim  to  recover  for  a  total  loss  by 
the  fire  (t). 

{h)  Per  Cotton,  L.  J.,  in  Kalten-      App.  Cas.  765 ;  Pitman  p,  Uniyenal 
bach  V.  Mackenzie  (1878),  3  C.  P.  D.      11^.  i^s.  Co.  (1882),  9  Q.  B.  B.  at 

**,^;  tS?'  ^  .^         .,,  V     ^       X  P-  208 ;  Melliah  v.  AndiewB  (1812), 

(i)  Woodside  v.  Globe  Mar.  Jna,  *^         '                                   v       /» 

Co.,  [1896]  1  Q.  B.  106.    See  also  ^^  ^^'  16,  per  Lord  EUenborough. 

Lohre  p.  Aitduaon  (1877—1879),  2  Ct  The  St.  John's  (1900),  101  F. 

Q.  B.  B.  601 ;  3  Q.  B.  B.  638 ;   4  469. 
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After  giving  notice  of  abandonment,  the  right  of  the  gect.  1093, 
assured  to  recover  as  for  a  total  loss  depends,  in  English  Conditiona  of ' 
law,  upon  the  point  whether    the  state  of  things  which  f^^toS^<^. 
entitled  him  thus  to  give  notice  of  abandonment  continued 
down  to  the  time  of  bringing  the  action  (k).     In  our  law, 
therefore,  there  are  two  main  questions  to  be  considered  in 
every  case  of  constructive  total  loss:    1.  Was  the  state  of 
things  such  as,  primd  facie,  to  entitle  the  assured,  on  receiving 
intelligence  thereof,  to  give  notice  of  abandonment  P    2.  Did 
it  continue  such  down  to  the  time  of  action  brought,  as  to 
entitle  him  to  follow  up  such  notice  and  recover  as  for  a  total 
loss? 

1093.  The  first  question  then  is,  upon  what  kind  of  intelli-  Upon  what 
gence  the  assured  may  give  notice  of  abandonment.    As  to  the  a^^^ 
this,  it  may  be  answered  generally  that  he  hos, piimd  Jacie,  a  no^ceofaban- 
right  to  give  such  notice  on  receiving  intelligence  of  any  such  donment. 
marine  casualties  as  those  just  referred  to,  which,  though 
they  do  not  involve  the  absolute  destruction  or  irretrievable 
loss  of  the  thing  insured,  yet  render  its  destruction  highly 
probable  or  its  ultimate  recovery  very  doubtful.     These  are 
the  only  kind  of  casualties  which  can  justify  a  notice  of 
abandonment.    No  amount  of  damage,  however  great,  which 
does    not    threaten    the    entire    destruction    of    the  thing 
insured  (/)  ;  no  amount  of  difficulty  in  regaining  possession 
of  it,  which  does  not  involve  an  absolute  temporary  privation 
of  ownership,  or  alienation  of  property  (m),  can  make  a  case 
of  constructive  total  loss.     "  The  assured  cannot  elect  to  turn 
what,  at  the  time  when  it  happened,  was  only  an  average 
loss,  into  a  total  one  by  abandoning"  (n).     "There  is  no 

(k)  It  18  donUfol  whether  the  teet  Dow,  474. 

ia  the  same  in  Scottiah  law:  Sailing  (Q  Oazalet  v.  St.  Barbe  (1786),  1 

Ship  <<  Blairmoie "  Co.  v,  Macredie,  T.  B.  187 ;    Fameaux  v,  Bradley 

[1898]  App.  Gas.  693.    The  Court  (1780),  1  Park,  366. 

of  Seedon  had  in  an  earlier  case  ^^j  Thomeley  r.  Hebeon  (1819),  2 

deoided    that    nothing    happening  -^  ^Ald  613 
sabeeqnently  to  a  notioe  of  abandon* 

ment  could  affect  a  conatmctlTe  total  (n)  Per  Lord  Matigfield  in  2  Burr, 

lofls;  Smith  v.  Robertson  (1809),  2  697. 

VOL.  n.  4  k 
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Sect.  lOOa  instanoe/'  says  Buller,  J.,  '^  where  the  owner  can  abandon, 
unless  at  some  period  of  the  Tojage  there  has  been  a  (con- 
Btmctive)  total  loss  "  (o).  "  There  is  not  any  principle,"  says 
Lord  EUenborough,  '^  which  authorizes  abandonment,  unless 
where  the  loss  has  been  actually  total,  or  in  the  highest 
degree  probable,  at  the  time  of  the  abandonment''  (p). 

Notioe  maybe      1094.  Supposing,  however,  the  case  be  such  as  primd  facie 
SUSy^tf^^    to  justify  the  assured  in  giving  notioe  of  abandonment,  he  is 
re^  is  pro-   j^^^  bound,  before  giving  it,  to  wait  for  full  and  accurate 
information,  but  may  give  it  at  once  upon  mere  report,  pro- 
vided   he    act    bond  fide    and    such   report  is  sufficiently 
probable  (g). 

"  In  cases  like  this,'*  said  Lord  EUenborough,  "  men  must 
act  upon  probable  information,  and  leave  the  efFect  of  their 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  of 
the  intelligence  they  receive.  If  I  hear  of  my  ship  being 
taken  in  the  East  or  West  Indies,  I  am  not  obliged  to  wait 
till  I  certainly  know  the  event,  by  the  testimony  of  those 
who  were  present.  Provided  the  thing  has  once  existed, 
what  I  do,  believing  it  to  have  taken  place,  must  be  valid 
and  effectual"  {(j). 

If  made  on  Of  course,  if  it  tums  out  that  the  intelligence  upon  which 

falfleinteUi-  ° 

genoe.  the  assured  acted,  in  giving  notice  of   abandonment,  was 

totally  false  and  unfoxmded,  the  notice  of  abandonment  is 
entirely  inoperative — ^in  fact,  is  a  mere  nuUity  (r).  The  effect 
of  an  offer  of  abandonment,  according  to  Lord  EUenborough, 

(o)  1    T.  B.   191.      The   learned  held  a  soffioientfoimdation  for  notioe 

Judge  uses  the]  term  « total  loss"  of  abandonment.    Bosele^  ir.  Cheea- 

withoat  qualification,  hut  the  whole  peake  Ins.  Co.,  3  Gill   &  Johnson 

tenor  and  lang^oage  of  his  judgment  (1831),  460.  See  2  PhUlips,  s.  1666. 
shows  that  he  was  speaking  of  a  (>*)  Le  d^laissement  fait  par  erreur 

oonstruotiTe  total  loss.  neprodnit  aucun  effet,  lorsquel'eireur 

(p)  Per    Lord    EUenborough   in  tombe  sur  quelqu'une  de  oes  chosee, 

Anderson  v,  Wallis  (1813),  2  M.  &  S.  qu'il  faut  connaitre  pour  op4rer  on 

240.  abandon  r^gulier  et  yalable,  oomme 

(9)  Bainbridge  r.  Neilson  (1808),  sila nouyelle de I'aooident se tronrait 

1  C^mp.  240.    In  the  United  States  fausse.    2  Emerigon,  o.  xtU.  s.  6, 

a  report  in  a  newspaper  has  been  p.  288. 
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is  that,  if  it  appears  to  have  been  properly  made  upon  Sect.  1094. 
supposed  facts,  which  turn  out  to  be  true,  the  assured  has  put 
himself  in  a  condition  to  insist  on  his  abandonment.  But 
it  is  not  enough  that  it  was  made  properly  on  assumed  facts, 
if  it  turn  out  that  none  such  existed;  it  may  be  said  to  be 
properly  made  upon  notice  received,  and  bond  fide  credited  by 
the  assured,  of  his  ship  having  been  wrecked,  whether  such 
intelligence  were  true  or  not,  and  although  the  letter  con- 
veying it  turned  out  to  be  a  forgery ;  yet  clearly  no  right  of 
action  would  vest  in  him,  founded  upon  an  abandonment  made 
on  false  intelligence.  If  the  facts  be  all  imaginary  or 
foimded  on  misconception,  the  whole  foundation  of  the 
abandonment  fails  («). 

1095.  And  in  order  to  make  a  notice  of   abandonment  Notice  most 
valid,  not  only  must  the  information  on  which  it  is  founded  the  facts  as 
prove  true,  but  it  must  also  be  justified  by  the  state  of  facts  ^e^ti^tt^ 
existing  at  the  time  when  it  is  actually  given.     Even  though  given, 
the  facts  upon  which  it  was  founded  were  truly  reported,  and 
were  in  themselves  such  as  to  justify  the  assured  in  giving 
notice  of  abandonment,  yet,  if    they  have  ceased  to  exist 
before  the  time  at  which  such  notice  was  given,  it  will  have  no 
force  or  effect  whatever.     Thus  where  the  assured,  on  hear- 
ing of  the  capture  of  his  ship,  gave  notice  of  abandonment, 
but  the  ship  had  been  in  fact  recaptured,  though  not  to  his 
knowledge,  before  such  notice  was  given,  the  Court  held  that 
it  was  entirely  inoperative,  for  an  abandonment  could  be 
made  only  according  to  the  facts  at  the  time  of  making  it  (t). 
Lord  Ellenborough  said  that  to  give  effect  to  such  a  notice 
of  abandonment  would  grievously  enlarge  the  responsibility  of 
the  underwriters ;  it  would  be  to  make  them  answerable,  not 
for  the  actual  loss,  but  for  a  supposed  total  loss  which  had 
in  fact  ceased  to  exist  (w). 

(«)  Boinbridge  v.  Neilson  (1808),  2  Taunt.   363;   Falkner  v.  Ritchie 

10  East,  at  p.  841.  /jgj^x   2  M.  &  S.  290. 

(0  Bainbridge  v.  Neilson  (1808),  ^        ^' 
10  East,  329 ;  Parsons  v,  Scott  (1810),  W  10  East,  341. 

4k2 
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Sect.  1095.       The  law  in  the  United  States,  and  also  in  France,  is  in 
this  respect  the  same  with  our  own  (ic). 

And  by  the  1096.  But  even  though  the  intelligence  may  have  been 

exiflfc  at  the^  true,  and  the  state  of  things  at  the  time  the  notice  was  given 
brouffhtr*^^'^  such  as  to  justify  its  being  given  {i.e.,  though  the  loss  may 
have  continued  constructively  total  at  the  time  the  assured 
gave  notice  of  abandonment),  yet  the  undoubted  doctrine  of 
the  English  law  is,  that  the  right  of  the  assured,  after  having 
given  such  notice,  to  recover  as  for  a  total  loss,  depends 
entirely  on  the  state  of  things  as  it  exists  at  the  time  of 
action  brought.  If  before  the  commencement  of  the  action 
the  thing  insured  be  restored,  under  such  circumstances  and  in 
such  a  state  that  the  assured  may,  if  he  pleases,  take  posses- 
sion of  it,  and  may  reasonably  be  expected  so  to  do,  this 
defeats  his  right  to  recover  as  for  a  total  loss  (y).  Lord 
Tenterden  thus  states  the  law  as  now  understood  in  this 
country :  "  The  abandonment  is  to  be  viewed  with  regard  to 
the  ultimate  state  of  facts  as  appearing  before  the  action 
brought,  according  to  the  opinion  of  the  Court  in  Bainbridge 
V,  Neilson.  Doubts  were  expressed  as  to  the  propriety  of 
that  decision  by  very  high  authority  (Lord  Eldon)  in  Smith  v. 
Robertson  (2) ;  but,  notwithstanding  those  doubts,  the  rule  as 
laid  down  in  Bainbridge  v.  Neilson  was  adopted  in  the  two 
subsequent  cases  of  Patterson  v.  Ritchie  (a),  and  Brother- 
ston  V.  Barber  (6),  We  consider  the  point  to  have  been  well 
settled,  and  the  rule  established  by  these  authorities  "  (c). 

{x)  2  PhiUips,  Ins.  s.  1662;  3 Par-  (<?)  Per  Lord  Tenterden  in  9  B.  & 

deesos,  Droit  Com.  233.  Or.  718.    Of.  Shepherd  v,  Henderson 

(1/)  See  the  cases  cited  in  bs.  1099  (1881),7App.Ca8.49,perLordBlaok- 

— 1102.  Bainbridge t>. Neilson (1808),  bum;    Sailing   Ship   **  Blairmore  " 

10  East,  329;  Patterson  v.  Ritchie  Co.  v,  Maoredie,  [1898]  App.  Cas. 

(1816),  4  M.  &  S.  393  ;  Brotherston  593 ;  Buys  v,  Boyal  Exoh.  Ass.  Co., 

V.  Barber  (1816),  6  M.  &    S.  418;  [1897]  2  Q.  B.  136.    It  may,  per- 

Naylor  v.  Taylor  (1829),  9  B.  &  Cr.  haps,  still  be  open  to  doubt  whether 

718.  the  doctrine  that  the  state  of  affairs 

(0)  (1814),  2  Dow,  474.  at  the  time  of  action  brought  must 

(a)  (1815),  4  M.  &  S.  393.  be  looked  to  applies,  except  in  cases 

[b]  (1816),  6  M.  &  S.  418.  of  capture  and  the  like.    See  per 
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1097.  This  doctrine  of  the  English  law  differs  from  that  of  Sect.  1097. 
the  Continent  and  of  the  United  States.     In  France  the  law  The  law  of 
is  now  fixed  by  the  Code  de  Commerce,  which  declares  (d)  ^tS  sta^^ 
that  no  abandonment  can  operate  as  an  irrevocable  transfer  ^^«"  ^^^ 

^  our  own  on 

of  property,  imless  it  be,  1,  accepted ;  or,  2,  adjudged  to  be  this  point. 
vaUd.  Boulay-Paty  thus  explains  the  meaning  and  effect  of 
this  provision  of  the  Code  : — "  An  acceptance  by  the  under- 
writer waives  any  defect  in  the  grounds  of  the  abandonment; " 
the  judgment  of  the  Court  decides  that  good  grounds  existed 
for  it  at  the  time  it  was  made.  If  before  the  abandonment 
is  thus  "  adjudged  to  be  valid  "  the  thing  insured  should  be 
restored,  the  right  of  the  assured  to  insist  on  his  abandonment 
is  not  thereby  defeated ;  for  the  judgment,  when  given,  has  a 
retrospective  effect,  and,  if  it  be  in  favour  of  the  validity  of 
the  abandonment,  the  underwriters  are  presumed  to  have 
acquired  the  proprietorship  of  the  thing  insured,  from  the 
moment  the  abandonment  was  first  notified  to  them  (e). 

By  the  existing  law  of  Prance,  then,  1.  An  abandonment 
once  well  made  on  good  grounds  is  indefeasible,  whether  it 
have  been  accepted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
whether  it  have  been  made  on  good  grounds  or  not. 

The  law  as  thus  explained  prevails  also  in  the  United  States 
of  America.  The  facts,  as  they  exist  at  the  time  a  notice  of 
abandonment  is  given,  must  be  such  as  to  justify  it ;  but  if 
they  be  so,  then  the  rule  is  that  "an  abandonment  once  right- 
fully made  is  binding  and  conclusive  between  the  parties,  and 
the  rights  flowing  from  it  become  vested  rights,  and  are  not  to 
be  divested  by  any  subsequent  events  "  (/). 

Lord  Halsbuiy,  [1898]  App.  Cas.  at  {d)  Art.  386. 

p.  699.    In  America,  an  abandon-  (e)  4  Boulay-Paty,  Droit  Com.  377. 

ment  onoe  rigbtfnllj  made  is  con-  See  also  3  Fardessns,  Droit  Com. 

clnsive;    2  Pbillips,   s.  1705.      So,  424. 

too,    generally   on    tbe   Continent.  (/)  Peele  v.  Merobants'  Ins.  Co. 

Tbe  foreign   rale  is  preferred  by  (1822),  3  Mason,  Circuit  B.  27;  3 

Mr.  Carver  (see  Paper  read  before  Kent,  324 ;  2  Phillips,  s.  1706 ;  and 

the  Buffalo  Conference  of  the  Inter-  see  per  Lord  Halsbury  in  Sailing  Ship 

national  Law  Association—Clowes  &  «*  Blairmore''  Co.,  Ltd.  v.  Macredie, 

Sons,  1900).  [1898]  App.  Cas.  693. 
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Sect.  1098.       1098.  Thus  a  distmction  exists  in  this  country,  which  is 

not  to  be  met  with  elsewhere,  between  the  state  of  facts  which 

will  entitle  the  assured  to  give  notice  of  abandonment,  and 

those  which  will  entitle  him,  after  having  given  such  notice, 

to  insist  upon  it  and  recover  as  for  a  total  loss  {g),    A  notice 

of  abandonment  in  our  law  may  or  may  not  operate  as  an 

abandonment  in  fact,  according  to  the  ultimate  situation  of 

the  property  intended  to  be  abandoned;  and  it  must  therefore 

be  carefully  distinguished  from  an  abandonment,  as  that  word 

is  employed  generally  by  the  American  and  Continental  jurists, 

in  the  sense  of  a  virtual  and  irrevocable  transfer  of  all  the 

abandoned    property,  quite  irrespective  of    its  subsequent 

restoration. 

The  doctrine        If,  from  the  general  doctrine  of  constructive  total  loss,  we 

total  loss         pass  to  an  examination  of  the  cases,  we  shall  find  some  ap- 

pUed^to^flie^'   parent  confusion  in  the  decisions,  arising  principally  from  a 

different  sub-   want  of  properly  distincruishinfi:  the  different  effects  of  the 
jects  of  insur-  .  . 

anoe.  doctrine  of  constructive  total  loss,  as  applied  to  the  different 

subjects  of  insurance.  In  order  to  avoid,  as  far  as  possible, 
this  confusion,  we  will  consider  separately  the  cases  of  con- 
structive total  loss  on  the  three  main  subjects  of  insurance — 
Ships,  Goods  and  Freight. 

The  difficulty,  it  will  be  seen,  relates  not  so  much  to  the 
grounds  of  abandonment  in  the  abstract,  i.e,y  to  the  kind  of 
casualties  which  give  the  right  to  abandon  (A),  as  to  the  appli- 
cation of  general  principles  to  the  varying  circumstances  of 
each  particular  case,  which  must  be  the  apology  for  a  more 
lengthened  citation  of  authorities  than  would  be  requisite 
under  a  more  scientific  and  methodical  system  of  law. 

{g)  See  per  Le  Blano,  J.,  in  Bain-  1.  Capture;  2.  Shipwreck;  3.  Strand- 
bridge  V.  Neilson  (1808),  10  East,  ing,  where  the  ship's  timbers  are 
345.  broken  {echouement  avee  bris) ;  4.  In- 

(A)  The  grounds  of  abandonment  naTigabilitj,  produced  by  perils  of 

{i.e.y  oases  of  oonstructiYe  total  loss)  the  seas ;  6.  Detention  bj  a  foreign 

contained  in  the  following  enumera-  power ;  6.  Or  by  the  home  goyem- 

tion  taken  from  the  Code  de  Com-  ment ;  7.  Loss  or  deterioration  when 

meroe,  are  aU,  excepting  the  last,  amounting  to  three-fourths  of  the 

admitted  to  be  such  in  our  law : —  Talue  of  the  thing  insured. 
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1099.  The  .best  general  statement   of  the  oircnmstances  Sect.  1099. 
which  confer  on  the  assured  on  ship  a  primd  facie  right  to  Conatnictive 
give  notice  of  abandonment  is  contained  in  the  following  aMp— in  oases 
passage  from  the  judgment  of  Story,  J.,  in  the  American  case  a^tf^^re 
of  Peele  v.  The  Merchants'  Insurance  Company  (?) :    "  The  desertion  at 
right  of  abandonment  has  been  admitted  to  exist  where  there 
is  a  forcible  dispossession  or  ouster  of  the  owners  of  the  ship, 
as  in  cases  of  capture,  &c. ;  where  there  is  a  restraint  or 
detention  which  deprives  the  owner  of  the  free  use  of  his 
ship,  as  in  cases  of  embargoes,  blockades,  and  arrests ;  where 
there  is  a  present  total  loss  of  the  physical  possession  and  use 
of  the  ship,  as  in  cases  of  submersion ;  where  there  is  a  total 
loss  of  the  ship  for  the  voyage,  as  in  cases  of  shipwreck,  so 
that  the  ship  cannot  be  repaired  in  the  port  where  the  disaster 
happens ;  where  the  injury  is- so  extensive,  that  by  the  reason 
of  it  the  ship  is  useless,  and  the  making  repairs  would  exceed 
her  value." 

We  will  consider  the  different  cases  somewhat  in  the  above  Captnre, 
order.     Firstly,  therefore,  the  assured  on  the  ship  has  a  right  ^Iden^e 
to  give  notice  of  abandonment  immediately  he  hears  that  his  [Jf^e^U^^^ 

ship  has  been  forcibly  taken  out  of  his  possession  and  control  notice  of  aban- 

Qonm^ib. 
by  capture ;  for  from  the  moment  of  capture  he  is  deprived 

of  the  free  disposal  of  his  vessel — at  all  events  for  a  time,  and 
perhaps  for  ever  {k).  "  The  ship,"  as  Lord  Mansfield  says, 
"is  lost  by  the  capture,  though  she  be  never  condemned  at  all, 
nor  carried  into  any  port  or  fleet  of  the  enemy  "  (/).  Imme- 
diately, therefore,  the  assured  receives  intelligence  that  his 
ship  is  captured,  he  has  a  right  to  give  notice  of  abandonment ; 
and  he  may  insist  on  such  notice,  and  recover  as  for  a  total 
loss,  "provided  the  capture,  and  the  total  loss  occasioned 
thereby,  continue  to  the  time  of  bringing  the  action  "  {m). 

If,  however,  before  action  brought,  the  ship  be  recaptured  But  restora- 
and  restored  to  the  possession  or  control  of  her  owners,  either  action  deter- 
in  an  undamaged  or  only  partially  damaged  state,  the  assured  ^^^ 

(t)  (1822),  3  Mason,  B.  27,  dted  (/)  In  2  Bnir.  694. 

2  Phillips,  s.  1519.  (m)  PerLordMansfieldinHamiltoii 

(k)  2  Emerigon,  212.  f^.  Mendes  (1761),  2  Burr.  1212. 
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Sect.  1099.  cannot  insist  on  his  notice  of  abandonment  and  recover  as  for 
a  total  loss,  even  though  the  loss  was  total  at  the  time  he  gave 
such  notice  (n). 

The  principle  of  the  English  law  in  fact  is,  as  we  have 
already  seen,  *^  that  the  nature  of  the  damnification  at  the 
time  of  action  brought  is  the  sole  criterion  of  the  light  to 
recover  as  for  a  total  loss  "  (o). 


Hamilton  r. 
Mendee. 


1100.  The  following  case  affords  an  illustration  of  this 
principle : — 

Insurance  was  effected  on  ship  and  goods  on  a  voyage  from 
Virginia  to  London.  The  ship  on  the  voyage  was  captured  on 
the  6th  of  May,  and  recaptured  on  the  23rd ;  on  the  3rd  of 
June  she  was  brought  into  Plymouth.  Twenty  days  after  her 
arrival  in  Plymouth,  the  assured,  who  then  first  heard  both  of 
the  capture  and  recapture,  gave  notice  of  abandonment,  which 
the  underwriters  refused  to  accept.  On  the  19th  of  August 
(before  action  brought)  the  ship  and  cargo  were  brought  into 
the  port  of  London.  The  ship  had  received  no  damage  fi'om 
the  capture,  and  the  cargo  was  delivered  to  the  freighters,  who 
paid  full  freight.  Lord  Mansfield  held  that  upon  the  above 
facts  the  assured  could  not  recover  as  for  a  total  loss(p). 
"  The  plaintiff's  demand,"  said  his  Lordship,  "  is  for  an  indem- 
nity. Hift  action,  then,  must  be  f oxmded  on  the  nature  of  his 
damnification  as  it  really  was  at  the  time  of  action  brought.  It 
is  repugnant  on  a  contract  of  indemnity  to  recover  as  for  a 
total  loss  when  the  final  event  has  determined  that  the  damni- 
fication is  in  truth  an  average  loss  "  (q), 
Eyen  where  ^  ^^  ^^^^*  I*  ^^^  ^  observed,  the  assuTcd  was  aware  of 
^^  ^^^^^  ^®  ship's  recapture  and  restoration  at  the  time  he  gave  notice 
the  supposed  of  abandonment,  so  that  neither  the  supposed  nor  the  real  state 
of  facts  was  such  as  to  justify  the  notice  of  abandonment  at 


(»)  See  oases  oited  in  Buys  v. 
Royal  Exoh.  Ass.  Co.,  [1897]  2 
Q.  B.  135. 

(o)  Per  Lord  EUenborough  in  4 
M.  &  S.  683.  See,  however,  Lord 
^alsbnr7*8  limitation  on  this  prin- 


oiplein  Sailing  Ship  **  Blairmore  "Co. 
V.  Maoredie,  [1898]  App.  Cas.  693. 

(p)  Hamilton  i;.  Mendes  (1761),  2 
Buir.  1198. 

(q)  2  Bnrr.  1210, 
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the  time  it  was  made ;  but  even  though  the  supposed  state  of  Sect.  1100. 
facts  was  such  as  to  justify  the  notice  when  given — that  is, 
although  the  assured  had  at  that  time  only  heard  of  the  cap- 
ture and  not  of  the  recapture — ^yet  the  subsequent  recapture 
and  restoration  of  the  ship  in  a  comparatively  undamaged 
state,  if  before  action  brought,  will  equally  prevent  the 
assured  from  recovering  as  for  a  total  loss  (r). 

1101.  The  following  are  the  facts  of  the  case  by  which  this 

point  was  first  established : — 

Insurance  was  effected  on  ship  and  freight  for  a  homeward  Bainbridge  v, 

.      .  Neiiflon. 

voyage  from  Jamaica  to  Liverpool ;  the  ship,  in  the  course  of 

the  voyage,  was  captured  on  the  21st  of  September,  and 
recaptured  on  the  25th.  The  assured  on  the  30th,  having  then 
only  received  intelligence  of  the  capture,  but  not  of  the  recap- 
ture, gave  notice  of  abandoimient,  which  the  underwriters  did 
not  accept.  Afterwards,  but  before  action  brought,  the  ship  was 
restored  to  the  possession  of  the  assured  in  an  Irish  port  to 
which  she  had  been  carried ;  and  after  the  commencement  of 
the  action,  but  before  the  trial,  she  arrived  at  Liverpool  and 
earned  freight.  Neither  ship  nor  goods  were  damaged,  but 
the  salvage  charges  on  the  ship  amounted  to  about  15/.  per 
cent,  on  the  sum  insured,  and  on  the  freight  to  about  13/.  per 
cent.  Lord  EUenborough  and  the  Court  of  Bang's  Bench, 
upon  this  state  of  facts  and  on  the  principle  above  stated, 
unanimously  held  that  the  assured  could  only  recover  for  an 
average  loss  («). 

1102.  Subsequently  the  Courts,  notwithstanding  the  doubts  d-  by  the  real 
of  Lord  Eldon  in  Smith  v,  Eobertson  (^),  gave  a  still  further  * 
extension  to  the  doctrine,  and  conclusively  established  that 

even  where  the  real  state  of  facts  was  such  as  to  justify  an 
^abandonment  at  the  time  of  giving  notice,  yet  subsequent 

(r)  Bambridge  v,  Neilson  (1801),  10  East,  829 ;  see  also  8.  P.,  Naylor 

10  East,  329;  Parsons  r.  Scott  (1810),  v.  Taylor  (1829),  9  B.  &  Or.  718; 

2   Taunt.  362 ;    Naylor   v.  Taylor  4  M.  &  Eyl.  626 ;  S,  C.  at  N.  P., 

(1829),  9  B.  &  Or.  718.  Dans.  &  U.  240. 

(«)  Bainbridge  i;.  Neilson  (1801),  (t)  (1814)  2  Dow,  474. 


Digitized  by 


Google 


1240 


CONSTRUCTIVE  TOTAL  LOSS,  [PART  UT. 


Sect.  llOd. 

Patterson  «. 
Ritchie. 


Effect  of 
restoration 
may  be  nulli- 
fied by  the 
condition  of 
the  ship. 


restoration  before  action  brought  would  defeat  the  daim  for 
a  total  lo8s(u).  In  the  earliest  ease,  goods  insured  for  a 
voyage  from  Liverpool  to  Quebec  were  captured  with  the 
ship  on  the  27th  September,  and  not  recaptured  till  the  27th 
October ;  in  the  interim,  on  the  13th  of  October,  the  assured, 
who  then  first  heard  of  the  capture,  gave  notice  of  abandon- 
ment, which  the  underwriters  refused  to  accept.  Ultimately, 
and  before  action  brought,  the  ship,  with  the  goods  on  board, 
arrived  at  Quebec  and  earned  freight.  The  Court  held,  on 
the  above  principle,  that  the  assured  could  only  recover  for  an 
average  loss,  to  the  extent  of  the  sea-damage  and  salvage 
charges  on  the  goods  {t). 

1103.  But  as  capture,  though  primd  facte  a  total  loss,  does 
not  necessarily  amount  thereto,  so  neither  does  recapture  or 
restoration  of  the  ship  before  action  brought  necessarily  pre- 
vent the  loss  from  being  total.  If  the  ship  after  the  recapture 
comes  to  the  hands  of  the  owner,  and  remains  at  the  time  of 
bringing  the  action  in  such  a  state  that,  even  if  no  notice  of 
abandonment  had  been  previously  given,  yet  the  assured 
might  at  that  moment  have  abandoned,  he  may  recover  as 
for  a  total  loss,  notwithstanding  the  existence  of  her  mere 
hull. 

As  far  as  concerns  the  ship,  therefore,  the  question  in  all 
cases  of  capture  (or  other  forcible  privation),  followed  by 
restoration  before  action  brought,  comes  to  this:  was  the 
state  of  the  ship  after  restoration,  and  at  the  time  of  com- 
mencing the  action,  such  that  the  assured  might  at  that  time 


(tf)  Patterson  v,  Kitohie  (1816),  4 
M.  &  S.  393 ;  Brotherston  v.  Barber 
(1816),  5  M.  &  S.  418,  oonfinned  in 
Naylor  v.  Taylor  (1829),  9  B.  &  Or. 
724 ;  see  also  Buys  v.  Royal  Ezch. 
A8S.  Co.,  [1897]  2  Q.  B.  136,  where 
the  earlier  cases  on  this  subject  are 
all  reviewed  by  Collins,  J. 

{x)  Patterson  v.  Ritchie  (1816),  4 
M.  &  S.  393;  and  see  the  passage 
from  Lord  Tenterden's  judgment  in 
Naylor  v,  Taylor  (1829),  9  B.  &  Cr. 


724,  already  dted,  approving  and 
confirming  the  rule  of  Bainbridge  v, 
Neilson.  In  Brotherston  v.  Barber, 
Bayley,  J.,  seemed  even  to  think 
it  an  open  point  whether  the  assured 
could  recover  as  for  a  total  loss, 
*^if  the  loss,  continuing  total  at 
time  of  action  brought,  became  a 
partial  loss  only  at  the  time  of  the 
trial."  6  M.  &  S.  424.  As  to  this, 
see  Ruys  f^.  Royal  Exoh.  Corp. ,  [1897] 
2  Q.  B.  136. 
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have  treated  the  case  as  one  of  constraotive  total  loss  P    If  Sect.  1103. 

so,  then  he  is  entitled,  notwithstanding  such  restoration, 

either  to  follow  up  a  previous  notice  of  abandonment,  or,  if 

he  hears  of  the  loss  and  restoration  at  one  and  the  same  time, 

then  first  to  give  one,  and  in  either  case  to  recover  as  for  a 

total  loss. 

1104.  The  main  difficulty  has  arisen  in  determining  for  I^o»s  of  the 
that  purpose  in  what  state  the  restored  ship  must  be.  Lord 
Mansfield,  in  the  decision  of  this  point,  gave  great  weight  to 
a  circumstance  which,  it  is  now  settled,  must  be  altogether 
left  out  of  consideration  in  determining  whether  the  loss  on 
the  ship  is  or  is  not  constructively  total — viz.,  whether,  in 
consequence  of  the  casualty,  there  had  or  had  not  been  a  loss 
of  the  voyage  (y).  That  is  a  phrase  of  very  pertinent  mean- 
ing in  relation  to  wager  policies,  which  were  no  other  than 
wagers  in  the  form  of  policies  on  the  issue  or  success  of  the 
voyage  (s).  In  Pole  v.  Fitzgerald,  a  case  upon  an  interest 
policy,  this  point  was  raised,  and  WiUes,  0.  J.,  delivering  the 
judgment  of  the  Court  of  Error,  then  for  the  first  time  laid 
it  down  that  in  all  policies  on  ship  (not  being  wagers)  the 
insurance  is  not  on  the  voyage,  but  on  the  ship  for  the  voyage, 
and  that  in  all  oases  of  loss  under  such  policy  the  question 
never  is,  what  damage  has  the  assured  sustained  by  the 
interruption  of  the  voyage  ? — ^but,  how  much  damage  is  done 

(y)  Cf.  Hamnton  v,  Meiide8(1761),  recapture." 
2  Burr.  1209.     "  It  does  not  neces- 
sarily foUow  that  because  Uiere  is  a  W   Depaba    r.    Ludlow    (1721), 

recapture,  therefore  the  loss  ceases  Comyn,  R.  360;  Pondr.  King  (1747), 

to  be  total.    If  the  voyage  is  absoluUly  1  Wils.  191 ;  Dean  v.  Dicker  (1746), 

lott  or  not  worth  pursuing— ii  the  2    Str.  250;    Whitehead   v.  Banoe 

salvage   is  veiy  high— if   further  (1749),  1  Park,  Ins.  165.    The  cases 

expense  is  necessary—if  the  insurer  of  Assleviedo  r.  Cambridge  (1712),  10 

will  not  engagfe,  in  all  eyents,  to  Mod.  77,   and   Spencer  v.  Franco, 

bear  that  expense,  though  it  should  before  Lord  Hardwicke,  1736,  seem 

exceed  the  value  or  fail  of  success ;  contra ;   but  the  former  was  never 

— under  these  and  many  other  like  decided,  and  the  latter  turned  mainly 

cireumstances  the  assured  may  dis-  ^^  another  point.     See  these  cases, 

entangle  himself  and  abandon,  not-  commented  on  by  Lord  Mansfield,  2 

withstanding    there    has     been    a  Burr.  695. 
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Sect.  1104.  to  the  ship  ?  This  decision  was  affirmed  in  the  Honse  of 
Lords  (a),  but  Lord  Mansfield,  notwithstanding,  adhered 
through  a  long  series  of  decisions  to  the  loss  of  the  voyage 
as  a  test  of  the  loss  of  the  ship  (6).  Through  the  whole  time 
that  he  presided  in  the  King's  Bench,  and  indeed  long  after- 
wards, this  seems  to  have  continued  to  be  the  recognized 
doctrine  of  the  Courts  (c).  One  of  the  first  cases  in  which 
there  was  a  return  to  the  doctrine  of  the  House  of  Lords  in 
Fitzgerald  r.  Pole  was  that  of  Parsons  r.  Scott  ((/),  which  came 
before  the  Court  of  Common  Pleaa  in  1810 ;  and  four  years 
afterwards  the  case  of  FaPmer  r.  Ritchie  was  decided  in  the 
same  way  by  the  Court  of  King's  Bench,  then  presided  over 
by  Lord  Ellenborough  (e).  Prom  this  period,  the  law  on  the 
point  may  be  considered  aa  settled.  The  loss  of  the  voyage 
has  nothing  to  do  with  the  loss  of  the  ship  (/). 

The  same  principle  has  received  abundant  judicial  illustra- 
tion, and  may  be  regarded  as  conclusively  established,  in  the 
insurance  law  of  the  United  States  (g). 

Under  what  1105.  But  although  it  is  thus  established  that  loss  of 
wiUrestora-  voyage  has  nothing  to  do  with  loss  oi  ship,  it  is  equally 
notice'^*  certain  that  the  mere  restitution  of  the  ship's  hull  before 
abandonment?  action  brought  is  not,  per  se,  sufficient  to  defeat  a  notice  of 

(a)    Pole    V,    Fitzgerald    (1762),  adventure  frustrated. 

Willes,  641 ;  affirmed  in  the  House  (d)  Parsons    «.    Scott    (1810),    2 

of  Lords.    See  S.  C,  Fitzgerald  v.  Taunt.  363. 

Pole,  6  Brown,  P.  C.  131.  ( .  Falkner  v.  Ritchie  (1814),  2  M. 

{b)  Goss  r.  Withers  (1768),  2  Buir.  ^  '^  290  ;  and  by  Lord  Eldon  in 

683;    Hamilton   i;.  Mendee  (1761),  Brown  i^.  Smith  (1813),  1  Dow,  P.  C. 

ibid,  1198 ;  Milles  v.  Fletcher  (1779),  3^9  .  ^^  ^o^  Tenterden  in  Doyle  v. 

1  Dougl.  231ff.  jy^^^  ^g31)   1  j^^^  ^  ]aob.  56. 

{c)  See  Cazalet  r.  St.  Barbe  (1786),  ,  ^,   '        '    ,        ^    ,     „^^^,  . 

1  T.  R.  187,  in  which  BuUer,  j!  Jf)  ^f '^^"V'^f^^^^l'l^^"^ 

says,   -  If   either   the  ship  or  the  ^«^«>^  *  ^-  ^  ^^*^'  ^48,  264. 

Toyage  be  lost,  that  is  a  total  loss."  (^)  Bradlie  v,  Maryland  Ins.  Co. 

So  again  in  Rotch  v,  Edie  (1796),  (1838),  12  Peters,  S.  C.R.  400;  Hurtm 

6  T.  R.  413  {temp.  Lord  Kenyon),  in  v.  Phcenix  Ins.  Co.  (1806),  1  Wash- 

a  case  of  abandonment  on  detention,  ington,  C.  C.  R.  400 ;  Alexander  v. 

the  same  doctrine  was  held,  viz.,  that  Baltimore  Ins.  Co.  (1808),  4  Cranch, 

it  was  a  total  loss  on  ship,  because  S.  C.  R.  370 ;  2  Phillips,  Ins.  ss. 

the  Toyage  was  lost,  and  the  whole  1621,  1622,  1623. 
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abandonment  once  rightfully  made,  and  reduce  a  total  to  an  Sect.  1105. 
average  loss.  "  No  cases  say  that  the  bare  restitution  of  the 
hull  of  the  ship  prevents  the  loss  from  being  total  "(A). 
"  The  ship,  after  the  recapture,  must  be  in  esse  in  the  country 
of  the  owner  xmder  such  circumstances  that  he  may,  if  he 
pleases,  take  possession  of  her,  and  may  reasonably  be  ex- 
pected to  do  so"  (i). 

A  ship,  insured  from  Liverpool  to  the  African  coast,  wfiU3  M*lver  v. 

^  .  Henderson. 

captured  by  the  French,  who,  after  taking  out  her  captain 
and  most  of  her  crew,  and  plimdering  her  guns,  stores, 
furniture,  provisions  and  register,  gave  her  up  in  that  state 
to  the  master  of  a  Portuguese  prize  which  they  had  pre- 
viously taken,  and  at  the  same  time  put  on  board  of  her 
again  the  English  captain  and  part  of  the  original  crew. 
The  ship  being  left  at  sea  thus  manned  and  very  badly  pro- 
visioned, the  Portuguese  captain  bore  up  for  Fayal  (Western 
Islands),  and,  on  arriving  there,  claimed  the  ship  and  what 
remained  of  the  cargo,  as  a  gift  from  the  French  captors. 
The  English  captain  resisted  this  claim  and  the  Prize  Court 
of  Fayal  decided  in  his  favour,  subject  to  an  appeal,  pending 
which,  by  selling  what  remained  of  the  cargo  and  depositing 
the  proceeds  to  abide  the  event  of  the  appeal,  he  obtained 
the  release  of  the  ship  and  arrived  with  her  at  Liverpool 
before  action  brought.  The  ship,  as  she  lay  at -Liverpool, 
was  still  in  an  entirely  dismantled  condition,  but  was  worth 
to  be  sold  as  she  lay  1,300/.  (her  value  in  the  policy  was 
3,000/.).  The  expenses  of  bringing  her  from  Fayal  had  been 
221/. ;  the  sum  left  there  to  abide  the  event  of  the  appeal 
was  427/. ;  the  appeal  was  still  pending,  and,  in  the  event  of 
its  being  decided  against  the  assured,  he  would  have  lost  his 
deposit  and  been  condemned  besides  in  damages  to  a  much 
larger  and  indefinite  amoxmt.  Under  these  circumstances 
the  assured,  who  had  given  notice  of  abandonment  on  first 

(h)  Lord   Mansfield  in  MiUes  f^.  wards  per  Lord  Campbell  in  Lozano 

Pletoher  (1779),  1  Dougl.  232.  v,  Janson  (1869),  28  L.  J.  Q.  B.  343 ; 

(«)  Bajley,  J.,  in   Holdsworth  r.  2  E.  &  E.   100  ;    and  in  Dean  v, 

Wse  (1828),  7  B.  &  Or.  799 ;  alter-  Hornby  (1864),  3  E.  &  B.  190. 
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Sect.  1105.  hearing  of  the  capture  and  before  the  ship's  liberation, 
insisted  on  his  right  to  recover,  in  respect  of  such  notice,  as 
for  a  total  loss ;  and  the  Court  of  King's  Bench  gave  judg- 
ment in  his  favour  {k). 

Lord  EUenborough  said :  "  The  mere  restitution  of  the 
hull  of  the  ship,  if  the  assured  may  eventually  have  to  pay 
more  for  it  than  it  is  worth,  is  not  a  circimistance  by  which 
the  totality  of  the  loss  is  reducible  to  an  average  one.  If  no 
abandonment  had  been  already  made,  do  not  sufficient  cir- 
cumstances exist  in  this  case  to  justify  an  original  abandon- 
ment at  the  present  moment  ?  It  appears  to  us  that  there 
existed  at  the  time  of  the  abandonment,  at  the  time  of  action 
brought,  and  that  there  exist  at  the  present  moment,  circum- 
stances fully  sufficient  to  entitle  the  plaintiff  to  recover  as  for 
a  total  loss  "(/). 


Brown  «. 
Smith. 


Katmous 
seizure  by 
crew. 


1106.  A  slave  ship  insured  from  Liverpool  to  the  coast  of 
Africa  and  thence  to  the  West  ^Indies  was,  in  the  course  of 
her  voyage,  mutinously  seized  and  run  away  with  by  her 
crew,  but  subsequently  boarded  and  taken  possession  of  by 
a  British  man-of-war  and  brought  into  Barbadoes.  The 
government  agent  there,  in  the  absence  of  the  master  and 
without  waiting  for  orders  from  England,  sold  the  whole  of 
the  cargo  and  stores  that  still  remained  on  board  the  ship,  in 
order  to  pay  the  salvage,  leaving  nothing  but  the  hull  and 
rigging.  The  House  of  Lords  held  that,  under  these  circum- 
stances, the  assured  (who,  immediately  on  hearing  these  facts, 


{k)  M*Iver  r.  Henderson  (1816),  4 
M.  &  S.  576. 

(/)  Lord  EUenborough,  indeed,  in 
the  conrse  of  his  judgment,  referred 
to  other  considerations,  which,  as 
pointed  oat  in  Dans.  &  LI.  252,  show 
that  his  Lordship  had  not  quite 
«  purified  his  mind  of  the  generali- 
ties "  that  he  reprobates  in  Falkner 
V,  Kitohie.  Thus,  in  stating  the 
condition  of  the  ship  at  time  of  ac- 


tion brought,  he  says,  inier  aUa, 
'*  The  voyage  is  lost,  the  cargo  which 
was  to  be  conveyed  in  the  ship  is 
wholly  gone  "  :  and  in  another  part 
of  his  judgment  he  dwells  on  the 
fact  that  <Hhe  voyage  was  com- 
pletely lost"  (see  4  M.  &  S.  684, 
585) — circumstances  which  he  had 
previously  admitted  could  have 
nothing  to  do  with  the  loss  of  the 
ship. 
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had  given  notice  of  abandonment  and  sent  out  orders  to  sell  Sect.  1106. 
the  ship),  was  entitled  to  recover  as  for  a  total  loss  (m). 

Nothing  is  said  in  this  case  as  to  the  state  of  the  ship,  and 
the  decision  probably  proceeded  on  the  ground  that  there  had 
been  no  restoration  of  the  ship  to  the  country  of  the  owners, 
within  the  terms  of  Bayley,  J.'s,  judgment  in  the  following 
case: — 

A  ship,  insured  from  Belfast  to  her  port  or  ports  of  loading  Holdsworth 
in  British  America,  and  thence  back  to  her  port  of  discharge 
in  the  United  Kingdom,  whilst  on  her  homeward  passage, 
received  so  much  damage  from  tempestuous  gales  that  the 
crew  abandoned  her  and  went  on  board  of  another  vessel. 
Lnmediately  on  receiving  this  intelligence  the  plaintiff  gave 
notice  of  abandonment.  The  day  after  the  crew  had  left  her, 
the  ship  was  picked  up  at  sea  by  a  third  vessel,  the  captain  of 
which  put  some  men  on  board  of  her  and  ultimately  suc- 
ceeded in  bringing  her  into  New  York,  where,  on  arrival,  she 
was  taken  possession  of  by  the  British  consul,  and  by  his 
sanction,  but  without  any  authority  from  the  assured,  was 
repaired  on  bottomry  by  the  agents  for  Lloyd's  in  that  city. 
The  ship,  after  being  thus  repaired,  was  brought  over  to 
Liverpool  before  action  brought,  but  was  immediately  taken 
possession  of  on  behalf  of  the  lenders  on  bottomry  for  1,200/., 
there  being  besides  an  additional  charge  of  850/.  on  her  for 
the  estimated  cost  of  repairing  further  damage  received  in  the 
Mersey  just  before  reaching  Liverpool.  The  joint  amount  of 
these  two  simis  exceeded  the  value  in  the  policy.  Under 
these  circimistances  the  Court  held  that  the  loss  which  had 
once  been  total  by  the  desertion  of  the  crew,  and  in  respect 
of  which  the  assured  had  given  due  notice  of  abandon- 
ment, was  not  turned  into  a  partial  loss  by  the  subsequent 
events,  the  effects  of  which  could  be  of  no  benefit  to  the 
assured  (n). 

(w)  Brownf>.Smith(1813),  1  Dow,  (n)  Holdsworth  v.  Wise  (1828),  7 

P.  C.  349.    Lord  Eldon  gave  judg-  B.  &  Or.  794  ;  8,  C,  1 M.  &  Eyl.  673 ; 

ment.    See  Dean  v.  Hombj  (1854),  eee  alao  Dean  v,  Hornby  (1854),  3  E. 

3  E.  &  B.  180;  23  L.  J.  Q.  B.  129.  ft  B.  180 ;   23  L.  J.  Q;  B.  129,  a 
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Sect.  1106.  In  tins  cue  it  is  important  to  observe  tiuit  the  lepnn 
alroad  tar  which  his  ship  was  hottomned  had  been  dcHie  hjr 
strangersywithoattheanthoritjof  theaasored.  Had  thej  been 
done  hy  his  direction,  or  by  the  master  acting  as  his  agent  at 
the  foreign  port,  then  the  fBct  of  the  ship's  arriyal  would,  as  it 
seems,  hare  precluded  a  reooveiy  for  a  total  loss,  though  the 
amount  of  the  bottomry  bond  and  expenses  had  together  ex- 
ceeded the  worth  of  the  ship  to  her  owners  as  restored  (o). 

Tb«re  miue         Um.  It  must,  however,  be  carefully  borne  in  mind  that 

hare  been »       ^  -y  7  ^  ^ 

iniUldepnr^  iu  Order  to  give  the  assured  even  a  prima  facie  right  to  aban- 
to  jngdtr  M,  don  in  respect  of  capture,  seizure,  desertion,  or  other  privation 
^SndoDmtoL  ^'  property  or  possession,  whether  forcible  or  not,  there  must 
have  been,  at  some  one  period  of  time  during  the  risk,  a  total 
loss  by  the  complete  and  actual  privation  of  the  owner's  pos- 
session or  control  over  the  ship.  If  the  l^al  possession  of  the 
ship  by  the  owner  have  never  been  put  an  end  to  by  the 
casualty  in  respect  of  which  he  abandons,  he  can  never  recover 
as  for  a  total  loss. 

The  ship  "William,"  of  New  York,  insured  in  this  country 
for  a  voyage  from  Hull  to  New  York,  met  with  such  tempes- 
tuous weather,  and  became  so  leaky,  that  the  crew,  exhausted 
by  working  the  pumps,  deserted  her  at  sea  as  the  only 
possible  means  of  saving  their  lives,  and  were  taken  on  board 
the  brig  "  Hyder  AIL"  At  the  same  time  eight  men  of  the 
"  Hyder  Ali's  "  crew  were  allowed  to  board  the  "  William  " 
in  the  hopes  of  ultimately  bringing  her  into  port  and  earning 
salvage.  The  "  Hyder  Ali  "  reached  New  York  in  safety, 
and  the  owners  of  the  "  William,"  who  resided  there,  imme- 
diately sent  orders  to  their  agents  in  England  to  give  notice 
of  abandonment  to  the  underwriters,  which  was  given  aocoid- 

caae  of  capture,  recapture  and  sale  Henderson  (1881),  7  App.  Cas.  at 

abroad  by  the  prize  matter,  in  which  p.  71 . 

notice  of  abandonment  having  been  (0)  Chapman  1;.  Benson  (1847),  5 

given  on  capture,  the  loss  was  held  0.  B.  330;  2  H.  L.  Gas.  696 ;  Fleming 

total,  notwithstanding  ship's  arrival  f^.  Smith  (1848),  1  H.  L.  Cas.  513, 

in  England  and  decree  bj  Admiralty  633.    Cf.  Bosetto  v.  Gomey  (1861), 

to  owners..    And  of.  Shepherd   v,  11  C.  B.  at  p.  188. 
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ingly,  but  not  accepted.  Meanwhile,  only  two  day s  after  the  Sect.  1107. 
"Hyder  Ali's''  arrival  at  New  York,  the  "William"  was 
brought,  by  the  eight  seamen  who  had  boarded  her,  into 
Newport,  Ehode  Island  (a  harbour  about  two  hundred  miles 
off),  and  there,  with  the  knowledge  of  her  owners,  who  did 
nothing  to  prevent  the  proceeding,  was  sold  to  pay  the 
salvage,  which  amounted  to  about  two-thirds  of  the  price  she 
sold  for.  The  Court,  on  the  whole  of  the  above  circumstances, 
held  that  the  assured  could  not  insist  on  their  notice  of  aban- 
donment and  recover  as  for  a  total  loss.  For,  first,  the  ship 
had  never  effectually  been  lost  to  the  assured  at  all,  their 
right  of  possession  and  control  over  her  never  having  in  fact 
ceased;  for  the  eight  seamen  who  boarded  her  as  salvors  must 
be  regarded  as  their  agents  (p),  and  they  had  taken  possession 
of  her  directly  she  was  left  by  the  original  crew.  Secondly, 
the  ship  was  restored  to  her  owners,  after  notice  of  abandon- 
ment, under  such  circumstances  that  they  might  have  had 
possession  of  her  again  if  they  pleased,  and  might  reasonably 
have  been  expected  to  take  it ;  and  they  could  not  entitle 
themselves  to  recover  as  for  a  total  loss  by  permitting  the 
salvors  to  have  recourse  to  a  sale  which,  not  being  necessary, 
was  not  justifiable  (q). 

On  the  other  hand,  in  Lozano  v.  Janson,  the  ship  while  on  Lozaao  v, 
the  coast  of  Africa  was  seized  by  a  British  cruiser,  carried  to 
St.  Helena,  and  there  condemned  by  the  Vice- Admiralty 
Court  for  being  engaged  in  the  slave  trade.  The  cargo, 
which  was  the  subject  of  insurance,  was  also  condemned, 
unloaded,  and  stored  in  St.  Helena,  to  abide  the  results  of  an 
appeal  to  the  Privy  Council.  The  taking  was  unlawful,  the 
charge  being  imf  ounded.  But  the  assured,  who  had  abandoned 
within  proper  time,  were  held  entitled  to  recover,  as  their 
property,  though  in  existence,  never  after  had  been  placed 
"  under  such  circumstances  that  if  they  pleased  they  might 


(p)   It     is     doubtful,    however,  son  v.  Lohre  (1879),  4  App.  Cae.  765. 

whether  this  ground  for  the  deeiaion  {q)  Thomeley  v.  Hebson  (1819),  2 

oould  be  now  supported.    See  Aitohi-  B.  &  Aid.  513. 

VOL,  n.  4  L 
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Sect.  1107.  have  had  possession,  and  might  reasonably  have  been  expected 
to  take  possession  of  it "  (r). 

Arrest,  1108.  Subject  to  the  same  limitations,  there  can  be  no  doubt 

or  embargo,     that  axrest,  detention,  or  embargo  of  the  ship,  whether  by  a 
hostile  or  friendly  government,  gives  a  primd  facie  right  of 
abandonment  in  all  cases  where  there  is  an  apparent  proba- 
bility that  the  owner's  loss  of  the  free  use  and  disposal  of  his 
ship,  once  total,  by  the  arrest  or  embargo,  may  be  of  long  or, 
at  all  events,  of  very  xmcertain  continuance. 
Rotohr.Edie.      Thus,  where  the  ships  of  an  American  merchant,  resident 
at  time  of  action  brought  in  this  country,  had  been  seized  and 
detained  by  the  French  government  in  their  port  of  loading, 
it  was  held  that  imder  a  policy,  at  and  from  such  port,  he 
might  recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
ment, more  especially  as  it  appeared  that  the  ships,  at  the 
time  of  action  brought,  were  still  detained  and  had  then  been 
so  for  three  years  («). 
If  the  arrest         Of  course,  if  the  arrest  creates  only  a  temporary  obstruction 
very  short       ^^  ^^^  voyage  without  giving  rise  to  any  permanent  loss  of 
duration,  it  is  ooutrol  ovcr  the  ship,  it  cannot  give  any  right  to  abandon. 

no  ground  for  .  . 

abandonment.  Thus  where,  on  the  occasion  of  a  famine  at  Corfu,  some 
Venetian  OTuisers,  meeting  at  sea  a  Genoese  ship  laden  with 
com,  carried  her  into  Corfu,  and  after  taking  out  and 
paying  for  the  com  let  the  ship  go  free,  this  was  decided  in 
the  Eota  Court  of  Genoa  to  give  no  groimd  of  abandonment 
to  the  assured  on  ship  {t).  So  where  a  British  ship  was 
detained  eleven  days  by  a  British  man-of-war,  to  prevent  her 
proceeding  to  a  port  where  an  embargo  was  laid  on  all 
British  vessels,  it  was  held  that  the  assured  on  ship  could  not 
abandon  on  this  ground  (w). 

Foreign  law.       1109.  In  France  the  assured  is  allowed  to  give  notice  of 

(r)  Lozano  v.  Janaon  (1859),  2  E.  (t)  Roccus,  No.  60,  dted  1  Eme- 

&  E.  100 ;  28  L.  J.  Q.  B.  337.  "«^^»  c-  ^'  «•  ^^t  P*  ^27 ;  and  see 

Boulay-!Paty,  Com.  vol.  ii.  p.  219. 
W  Rotch  V,  Edie  (1795),  6  T.  R.  (,,)  Foster  v.  Christie  (1809),   11 

413.  East,  205. 
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abandonment  immediately  after  capture;  but  in  case  of  Sect.  1109. 
detention  by  arrest  or  embargo  he  is  obliged  to  wait  before 
doing  so  for  different  periods  fixed  by  the  387th  Article  of 
the  Code  de  Commerce  (x).  By  the  German  Code  (y)  periods 
of  six,  nine  and  twelve  months  are  fixed,  after  which  aban- 
donment may  be  made ;  but  notice  of  abandonment  must  be 
given  before  the  expiration  of  the  respective  periods.  The 
Italian  Code  has  similar  regulations  (z). 

In  this  country  no  precise  period  is  fixed,  but  immediately 
on  hearing  that  his  ship  is  detained  by  an  embargo,  the 
assured  may  give  notice  of  abandonment,  subject  of  course, 
as  in  all  other  like  cases,  to  have  bis  right  to  recover  for  a 
total  loss  defeated  by  the  restoration  of  the  ship  before 
action  brought  (a). 

To  avoid  any  such  necessity  as  this,  and  to  avoid  the  Fowler  t>. 
expense  of  litigation  whilst  the  intelligence  is  imcertain  or  g^f '  -^^^^ 
the  loss  transitory,  seems  to  have  been  the  intention  of  the  ■^-  ^' 
parties  to  the  policy  in  the  following  case.  A  Prussian  ship 
from  Riga  to  London,  whilst  war  was  imminent  between 
Denmark  and  the  German  powers,  was  insured  against 
capture,  seizure,  or  detention,  or  the  consequences  thereof — 
"  to  pay  a  total  loss  thirty  days  after  receipt  of  official  news 
of  the  embargo  or  capture  without  waiting  for  condemna- 
tion." By  reason  of  sea  damage  she  was  forced  into  Elsinore 
for  repairs,  and  whilst  there  the  Danish  government  laid  an 
embargo  on  Prussian  shipping  on  the  3rd  of  February.  On 
the  4th  the  news  reached  London,  and  was,  upon  the  in- 
formation of  the  London  firm  that  received  it,  entered  the 
same  day  in  the  "  Lost  Book  "  at  Lloyd's.  This  was  found 
by  the  jury  to  be  "  receipt  of  official  news."  On  the  6th  a 
notice  of  abandonment  was  given  by  the  assured.  By  this 
mode  of  reckoning  the  thirty  days  expired  on  the  6th  of 
March.  On  the  13th  of  March  the  embargo  was  raised  and 
the  ship  restored,  no  action  at  that  time  having  been  com- 

{x)  See  Oode  de  Com.  art.  387.  («)  Di  Oommeroio,  arte.  485,  486. 

(y)  Arts.  865,  868.  (•)  See  6  T.  B.  425. 

4l2 
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purobase  of 
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Schoolbred. 
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menced.  The  question  was  whether  tte  bringing  of  an 
action  was  necessary  lo  the  right  of  the  assured  to  recover 
for  a  total  loss  under  this  policy.  It  was  held  that  the  words 
"  without  waiting  for  condemnation,'*  as  they  merely  ex- 
pressed the  rule  of  law,  added  nothing  to  the  other  words  of 
the  condition,  and  that  these  other  words  bound  on  the  one 
hand  the  insurer  absolutely  to  pay  on  the  expiration  of  the 
thirty  days  if  the  ship  were  not  then  restored,  and  on  the 
other  the  assured  to  wait  that  time  for  the  restoration  of  the 
ship  as  the  sole  condition  of  the  insurer's  absolute  liability  to 
pay  a  total  loss  (J). 

1110.  In  some  of  these  cases  of  capture,  seizure,  and  arrest, 
a  question  has  been  raised  as  to  the  effect  of  a  repurchase  of 
the  ship  by  the  master,  upon  the  right  of  the  assured  to  recover 
as  for  a  total  loss.  And  the  doctrine  here  appears  to  be  that 
where  the  property  in  the  ship  has  never  been  devested  out 
of  the  owners  by  lawful  condemnation  (c),  and  the  ship,  after 
being  legally  repurchased  by  the  master  acting  bond  fide  and 
justifiably  for  their  benefit,  is  brought  back  to  this  country 
under  such  circumstances  that  the  owners  may  if  they  please 
take  possession  of  her  on  payment  of  the  amoimt  of  repur- 
chase money,  and  of  any  sums  that  may  have  been  expended 
abroad  in  repairing  her,  they  cannot,  by  refusing  to  do  so, 
entitle  themselves  to  recover  as  for  a  total  loss — at  aU  events, 
in  cases  where  they  have  given  no  notice  of  abandonment, 
nor  even,  as  it  should  seem,  where  they  have. 

Thus  where  a  ship,  after  condemnation  by  a  French  consul 
in  a  neutral  port  (which,  being  illegal,  effected  no  change  in 
the  property),  was  lawfully  repurchased  by  the  master  on 
accoimt  of  the  owners,  and,  after  being  repaired  abroad, 
brought  back  by  him  to  this  coimtry  before  the  commence- 

(b)  Fowler  9.  English  and  Soottish      would  not  be  affected  by  any  xe- 


Mar.  Ins.  Co.  (1865),  18  C.  B.  N.  S. 
919 ;  34  L.  J.  C.  P.  253. 

(e)  Where  there  has  been  a  lawf  al 
condemnation  it  appears  that  there 
would  be  an  actual  total  loss,  which 


purchase  by  the  master.  Notice  of 
abandonment  would,  therefore,  be 
unnecessary.  Mr.  McLachlan,  how- 
ever (6th  ed.  p.  1043),  seems  to  hare 
taken  a  different  yiew. 
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ment  of  the  action,  Lord  Kenyon  held  that  the  plaintiflF,  who  Sect.  1110. 
refused  to  pay  the  amount  of  the  repurchase  money  and  the 
costs  of  the  repairs  abroad,  could  not  thereby  entitle  himself 
to  recover  a  total  loss— at  all  events,  as  he  had  given  no.  notice 
of  abandonment — ^but  that  he  had  only  a  right  to  recover  an 
average  loss  to  the  amount  of  the  simi  spent  in  the  repairs 
and  repurchase  (d).  The  same  decision  was  given  in  a  case 
where  the  master,  acting  for  the  benefit  of  his  owners,  had  Wilson  p. 
repurchased  and  repaired  a  ship  which  had  been  seized 
in  Pillau  (her  port  of  discharge)  by  the  Prussian  govern- 
ment, under  the  Berlin  decree,  and  there  put  up  to  sale 
at  public  auction.  The  master  in  this  case,  after  repairing,  had 
navigated  the  ship  safely  home,  where  the  owners  might  have 
had  her  on  paying  the  amount  of  a  bottomry  bond  which  the 
master  had  given  for  the  money  with  which  he  had  repur- 
chased her ;  but  they,  declining  to  interfere,  allowed  her  to  be 
sold  to  satisfy  the  bond,  and  then,  without  having  given 
notice  of  abandonment,  claimed  a  total  loss.  The  Court,  how- 
ever, said,  that,  as  in  this  case  there  had  been  an  unlicensed 
seizure,  whereby  the  property  in  the  vessel  remained  un- 
changed, the  repurchase  by  the  master  must  be  considered  as 
a  salvage  expenditure  on  account  of  his  owners,  and  that  the 
latter  were  therefore  not  entitled  to  recover  for  a  total  loss, 
but  merely  for  the  amount  of  the  expenses  incurred  in  the 
repurchase  and  repairs  (<?). 

Several  cases  have  been  decided  in  the  United  States  as  to  Doctrine  in 
the  efEect  of  such  repurchase  on  the  rights  of  the  parties,  stltee?^ 
where  notice  of  abandonment  has  been  given  before  the  sale 
in  fact  took  place ;  the  result  of  those  authorities  appears  to 
be,  that  the  master  in  repurchasing  is  to  be  regarded  as  the 
agent  of  the  owners  before  notice  of  abandonment,  and 
after  it  as  the  agent  of  the  underwriters  (/). 

(d)  H'Maatero  v.  Sohoolbred  (1795),  of  the  decision  appears  to  be  as  above 

1  "Esp,  237.  stated. 

(f)  Wilson    V.  Forster   (1815),    6 

Taunt  25;  1  Marsh.  R.  425.    The  (/)    See  2  Phillips,  Ins.  ss.  1580, 

latter  report  is  the  better:  the  effect  1591. 
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Sect.  nil. 

Gases  of  in- 
navigability : 


Where  the 
ship  is  wrecked 
in  pieces,  or 
reduced  to  a 
mere  congeries 
of  planks,  an 
absolute  total 
loss. 


Where 
wrecked  or 
stranded  with- 
out such  utter 
disability^ 
only  a 
oonstruotiye 
total  loss. 


Principles  of 
constructive 
total  loss  in 
such  oases. 


nil.  Where  the  ship  is  totally  "wrecked  in  the  course  of 
the  voyage — i.e.,  completely  broken  up  by  the  perils  insured 
against,  so  that  her  hull  is  dismembered  and  her  planks  and 
timbqjps  scattered  on  the  sea — this,  as  we  have  already  seen, 
gives  the  assured  a  right  to  recover  as  for  a  total  loss  without 
notice  of  abandonment,  and  d  fortiori  would  entitle  him  so 
to  recover  where  notice  of  abandonment  has  actually  been 
given.  The  case  is  the  same  where,  although  the  ship's  timbers 
hold  together  so  that  she  retains  the  shape  of  her  hull,  she  is 
yet  so  shattered  as  to  be  reduced  to  a  mere  mass  of  materials, 
or  "  congeries  of  planks,''  so  that  she  would  require  recon- 
stniction  rather  than  repair  to  make  her  a  sea-going  ship 
again  (^). 

There  are,  however,  other  cases :  a  ship  may  be  stranded 
or  driven  ashore  without  this  extreme  amoimt  of  absolute 
disability  being  at  once  produced,  and  yet  under  circum- 
stances which  make  the  chances  of  her  being  ultimately 
extricated  from  the  peril  at  all  exceedingly  precarious,  or 
the  probable  expense  of  so  extricating  and  repairing  her  as  to 
be  able  to  keep  the  sea,  as  a  ship,  greater  than  would  be 
justified  by  her  estimated  value  when  repaired. 

1112.  Considerable  diflBculty  has  been  experienced  in  dis- 
covering a  practical  test  by  which  to  ascertain  when  the 
assured  on  ship  in  such  cases  shall  be  entitled  to  recover  as  for 
a  constructive  total  loss.  The  ^oint,  however,  in  our  own 
law  was  considered  byAmould(/i)  as  fixed  with  tolerable 
certainty  by  a  long  course  of  judicial  decisions,  the  result  of 
which  he  expressed  as  follows  : — 

First ;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damjiged 
as  to  be  incapable  of  proceeding  on  her  voyage  or  keeping 
the  sea  without  repairs,  at  a  place  where  such  repairs  cannot 
be  procured-^either  from  want  of  materials  or  from  the 


{ff)  Cambridge  v.  Anderton  (1824), 
2  B.  &  Cr.  691 ;  4  Dowl.  &  Ryl.  203 ; 
AUen  V.  Sugrue  (1828),  8  B.  &  Cr. 
661 ;  8  M.  &  Ryl.  9.  The  law  is  the 
pame  in  France :    4    Boulay-Paty, 


Droit.  Mar.  p.  231.  By  art.  369  of 
the  Code  de  Gommeroe,  abandonment 
of  the  subject-matter  insured  may  be 
made  in  case  of  damagpe  amounting 
to  three-fourths  of  its  value, 
(h)  2nd  ed,  p.  1089, 
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master's  total  inability,  after  using  his  best  exertions,  to    Sect,  lllg. 
obtain  either  money  or  credit  for  the  purpose  of  raising  funds 
to  repair — ^that  is  a  case  of  constructive  total  loss  on  ship. 

Secondly ;  the  case  is  the  same  when  the  ship,  by  the  like 
perils,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
imminent  hazard,  and  by  reason  of  the  casualty  reduced  to 
such  a  state  of  innavigability  that  a  prudent  owner,  if 
uninsured  and  on  the  spot  (t),  would,  in  the  exercise  of  the 
best  and  soundest  judgment  that  could  be  formed  under  the 
circumstances,  rather  sell  her  as  she  lay  than  attempt  to 
repair  her— either  because  there  is  no  reasonable  probability 
of  her  ever  being  delivered  from  the  peril  at  all  or  because  the 
expense  of  repairing  her,  so  as  to  be  capable  of  keeping  the 
sea  as  a  ship  again,  would  exceed  her  value  when  repaired. 

1113.  In  many  of  the  old  case^,  the  question  as  to  the  right  Old  rule  as  to 
of  the  assured  on  ship,  in  respect  of  such  casualties,  to  recover  by  master. 
as  for  a  total  loss  will  be  found  to  have  arisen  after  the 
exercise  by  the  master  of  the  power  which  the  law  gave  him 
in  cases  of  extreme  emergency  to  sell  or  otherwise  dispose  of 
the  ship,  for  the  benefit  of  all  concerned.  In  such  cases  this 
question  was  very  generally  made  to  turn  on  the  point 
whether  the  sale  by  the  master  was  or  was  not  justified  by 
the  urgent  necessity  of  the  case,  it  being  considered  that, 
wherever  the  circumstances  were  such  as  to  justify  the  master 
in  selling,  there  was  a  total  loss  in  respect  of  which  the 
assured  might  recover  from  his  underwriters. 


(i)  The  test  of  the  "pmdent  tm-  that  she  can  only  be  repaired  at  a 

insured  owner"  has,  however,  been  cost  exceeding  her  repaired  value— 

a  good  deal  misunderstood.      This  and   to   no    others.      It   has   been 

imaginary     individual     would,    of  thought  necessary  to  add  this  word 

course,  always  take  the  course  most  of  warning    here   in   view  of   the 

likely  to  minimise  his  loss ;  but  the  opinion  which  we  have  subsequently 

mere  fact  that  his  cheapest  course  expressed,  as  to  his  right  to  add  to 

would  be  to  sell  does  not  constitute  the  cost  of  repairs  the  value  of  the 

a  constructive  total  loss.    Theresolu-  wreck,  and  then  claim  for  a  con- 

tion  to  seU  must  be  due  to  the  motives  structive  total  loss  if  the  aggregate 

stated  in  the  text — i.^.,  his  judgment  exceeds   the   repaired   value.      See 

that  the  ship  cannot  be  rescued,  or  irtfra,  s.  1124. 
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Sect.  1118.  It  is  hardly  necessary  to  enter  into  an  elaborate  discussion 
as  to  whether  this  view  of  the  law  was  strictly  accurate.  In 
the  twentieth  century,  owing  to  the  perfection  of  the  tele- 
graph system,  circumstances  will  rarely  arise  such  as  to  justify 
a  sale  by  the  master  without  instructions  from  those  directly 
interested.  And  while  considering  the  old  cases,  it  must  be 
remembered  that  a  total  loss  was  never  constituted  by  the 
mere  fact  of  sale,  but  by  the  state  to  which  the  ship  was 
reduced  prior  to  the  sale  by  perils  insured  against  (k).  In 
reality  the  utmost  efEeot  of  a  sale,  according  to  these  principles, 
was  probably  nothing  more  than  to  convert  what  prior  to  the 
sale  was  a  constructive  total  loss  into  an  absolute  total  loss, 
so  as  to  relieve  the  assured  from  the  necessity  of  giving  notice 
of  abandonment. 


Where  sale 
neoessitated 
by  want  of 
men  or 
materialfl  for 
repaizing*. 


1114.  Bearing  these  principles  in  mind,  we  proceed  to  refer 
shortly  to  the  authorities  as  to  the  right  of  the  assured  to 
recover  as  for  a  total  loss  in  respect  of  the  irmavigability  of 
the  ship,  imder  Amould's  two  headings.  As  regards  cases 
falling  under  the  first  heading,  Valin  says,  "  that  the  assured 
on  ship  has  a  clear  right  to  abandon  if,  in  the  place  where 
the  ship  goes  ashore,  or  in  its  neighbourhood,  there  are 
neither  materials  nor  workmen  for  the  repairs  " :  "  the  same 
right,"  he  says,  "  also  attaches  where,  though  materials  and 
workmen  can  be  found,  yet  the  master  has  no  means  of 
raising  funds  to  pay  for  the  repairs  "  (/). 


(k)  <' There  is  no  suoh  head  of 
insurance  law  as  loss  by  sale  " :  per 
Bayley,  J.,  in  Gardner  v,  Salvador 
(1831),  1  Mood.  &  Rob.  117;  or,  as 
Phillips  expressed  it :  '  ^  The  assured 
abandons  not  because  the  sale  has 
g^ven  the  right,  but  because  the 
events  -which  induced  the  sale  had 
occasioned  a  total  loss.' '  Ins.  s.  1 57 1 . 
Amould,  in  the  corresponding  pas- 
sage (2nd  ed.  p.  1090),  and  indeed 
elsewhere  in  his  chapter  on  con- 
structive total  loss,  uses  language 
implying  that  a  vessel  after   sale 


may  still  be  only  a  constructive  total 
loss.  If,  however,  it  be  true  to  say 
that  a  constructive  total  loss  is  a  total 
loss  where  no  notice  of  abandonment 
is  required,  then,  inasmuch  as  Bankin 
V.  Potter  (see  post,  s.  1163)  has  now 
decided  that  notice  of  abandonment 
is  never  requisite  where  nothing  can 
pass  thereby  to  the  underwriter,  it 
cannot  be  correct  to  consider  the  loss 
after  sale  as  constructive  merely. 

(l)  2  Valin,  Ord.  Mar.  346—347; 
Pothier,  No.  120,  pp.  181—186,  ed. 
1810;  4Boulay-Paty,DroitMar.27S. 
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"  If  the  master,"  says  Tindal,  C.  J.,  "  has  no  means  of  Sect.  1114. 
getting  the  repairs  done  in  the  place  where  the  injury  occurs, 
or  if,  being  in  a  place  where  they  might  be  done,  he  has  no 
money  in  his  possession  and  is  not  able  to  raise  any,  then  he 
is  justified  in  selling,  as  the  best  thing  that  can  be  done  "  (m) ; 
and  the  learned  Judge  intimated  that  under  such  circumstances 
there  would  be  a  total  loss. 

1115.  It  may  be  doubted  whether  a  real  physical  unpro- 
curability  of  either  men  or  materials  is  in  practice  ever 
likely  to  arise  in  the  future  (n).  Commercially  speaking, 
however,  men  and  materials  would  be  considered  to  be  un- 
procurable, when  the  cost  of  procuring  them  would  be  out  of 
all  proportion  to  the  advantage  to  be  gained  thereby.  To 
such  a  case  the  dicta  we  have  cited  may  yet,  perhaps,  some 
day  be  practically  applied.  A  vessel  so  conditioned  and  so 
circumstanced  would  appear  to  be  as  much  a  total  loss  for  aU 
useful  purposes  as  if  she  were  a  wreck.  And,  this  result 
having  been  brought  about  by  sea-perils,  her  owners  could 
recover  from  their  underwriters  accordingly  (o). 

It  is  likewise  doubtful  whether  cases  are  likely  to  occur  in  Where  sale 
future,  where  impossibility  of  repairing  arises  merely  from  oMundTor 
the  inability  of  the  master  to  obtain  funds  or  credit.     In  ^^^^ 
the  twentieth  centuiy  most,  if  not  aU,  places  of  sufficient  repairs, 
importance  to  contain  supplies  of  men  and  materials  for 
repairing  will  be  in  telegraphic  communication  with  the 
ship^s  home  port,  whence  instructions  and  credit  can  usually 
be  obtained.    And  even  if  such  a  case  were  now  to  occur,  it 
would  be  at  least  possible  to  contend  that    the  total  loss 

(m)  In  Somes  v.  Snffme,  4  0.  ft  P.  .  .  ^.    ., 

at  p  283  ^^^  ^'  ^^  ^'  ®°"*^  (^^^^'»   ^ 

(n)  A  physical  impoesibilily  of  re-  ^-  ^'  **  f'   ^^^*  ^  ^*^*»'  J- 

pairing  might,  however,  arise  owing  Barker  r.  Janson,  .^^i  «.;;r«.     Seem, 

to  the  ahsence  of  a  proper  dry  dock  ^^'^^^^^  ^^«^  **^«~  "f  o*  ^  ^' 

or  repairing  yard.    In  this  case  there  VOSBihihtj  but  a  mere  difficulty  in 

would  be,  according  to  Willes,  J.,  V^<^^^«^^t  is  requisite,  or  where 

an  actual  and  not  merely  a  eonstruc  ^^^  expense  is  the  only  hindrance, 

tiye  total  loss.    See  Barker  t..  Janson  Fumeauxr.  Bradley  (1780),  1  Park, 

(1868),  L.  R.  3  C.  P.  at  p.  306.    So,  ^'J^^l^"^"^  ^-  ®"»™^  ^^^^^^^  * 
too,  Lowndes,  Mar.  Ina.  s.  134. 


C.  &  P.  276. 
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Sect.  1115.  -would  not  be  due  to  any  peril  insured  against,  but  to  the  im- 
pecuniosity  or  want  of  credit  of  the  master  (jo),T7hiehis  not  a 
risk  covered  by  insurance.  And  even  if  the  master  were  to  sell 
the  vessel  as  the  best  course  to  adopt  under  the  circumstanoes, 
it  must  be  remembered  that  such  a  sale  might  be  justifiable 
as  between  him  and  his  employers,  but  would  not  necessarily 
have  any  efEect  as  against  the  underwriter.  We  have 
already  seen  that  there  is  no  such  thing  in  insurance  law  as  a 
loss  by  sale.  In  order  to  recover  for  a  total  loss,  the  owners 
would  have  to  show  that  the  vessel  was,  prior  to  the  sale, 
a  constructive  total  loss. 

1116.  On  the  whole,  however,  it  appears  that  Amould  was 
probably  correct  in  coming  to  the  conclusion  that,  imder 
certain  circumstances,  a  loss  which  would  otherwise  have 
been  partial  only,  might,  owing  to  the  impossibility  of  obtain- 
ing funds  or  credit  for  repairs,  be  converted  into  a  total  loss. 
It  is  conceived,  however,  that  the  position  could  only  arise 
where  a  vessel,  having  been  rendered  innavigable  by  perils  of 
the  sea,  was  in  danger  of  becoming  a  total  loss,  and  where 
the  captain  was  not  able  to  raise  funds  for  repairs  sufficient 
to  prevent  this  happening,  and  it  would  take  so  long  to  obtain 
funds  from  his  owners,  or  in  any  other  practiced  way,  as  to 
expose  the  vessel  to  considerable  risk  of  total  destraction  in 
the  meanwhile. 

Amould's  opinion  seems  to  be  borne  out  not  only  by  the 
eminent  foreign  text  writers  whom  we  have  already  cited,  but 
also  by  certain  English  authorities,  the  clearest  of  which  is, 
perhaps,  the  direction  of  Tindal,  C.  J.,  to  the  jury  in  the 
case  of  Somes  v.  Sugrue  {q).    The  case  of  Read  f.  Bonham  (r) 

(p)  Some  authority  for  this  view  ,     ,        .       -.    -    .  « 

Jy  perhape  be  derived  from  the  (')  (\f  D'  »  »«>*•*»•  1*7.    See 

cases  of  Tanner  v.  Bennett  (1826),  efeouOly,  per  Park,  J.:   "A  case 

Rt.   &  Mood.   182 ;  and  PoweU  r.  <>*  »t™"«er  neoeatatj  to  jnstify  the 

Gudgeon  (1816),  5  M.  4  8. 431.    See  ""le  of  a  ship  has  seldom  been  made 

also  Sargnyr.Hobeon  (1823),  3D.  ""*•    ^e  captain  could  not  proonre 

&  E.  192 ;  (Exoh.  (Jh.),  4  Bing.  131.  """^y  *°'  '^P*™'  »°^  »*  '"» »»°*  *» 

(?)  (1831),  4  0.  *  P.  276,  dted  ^  «peoted  he  should  let  the  ship 


ante,  s.  1114. 


rot.' 
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is  to  the  same  effect,  ftnd  the  judgment  of  the  Privy  Council   3ect.  1116. 
in  Cobequid  v,  Baxteaux  quotes  a  passage  from  Amould  con- 
taining his  view  on  this  point  with  general  approval  («). 

In  the  United  States  the  law  has  been  undoubtedly  estab- 
lished in  accordance  with  Amould's  view  (/).  It  is  well, 
however,  to  observe  that  there  are  many  respects  in  which  the 
American  law  as  to  constructive  total  loss  of  ship  clearly 
differs  from  that  of  this  country.  The  doctrine  of  "  loss  of 
voyage,"  in  particular,  has  obviously  entered  into  some  at 
least  of  the  American  decisions  on  this  point,  but  that  doc- 
trine, as  we  have  seen,  is  not  accepted  here, 

1117.  To  deal  with  cases  under  Amould's  second  heading,  Where  there 
it  was  established  by  the  earlier  cases  that  where  the  ship,  by  able^^pTof 
the  perils  insured  against,  is  reduced  to  such  a  state  of  in-  ^'^*"*^ 
navigability  that  a  prudent  owner,  if  on  the  spot  and  im-  aU,  or  where 
insured,  in  the  exercise  of  the  best  and  soundest  judgment  ooet  of  repairs 
that  could  be  formed  imder  the  circumstances,  and  acting  for  ^^^^^ 
the  benefit  of  all  concerned,  would  rather  sell  her  as  she  lies  ^^"?  ^,^®? 

repaired,  the 

than  attempt  to  extricate  or  repair  her — either  because  there  is  master  will  be 

no  reasonable  chance  of  ever  extricating  her  from  the  peril  at  J^ig,  ,^cl 

all,  or  because  the  cost  of  repairing  her  so  as  to  make  her  a  ^®  "!!^!!l. 
'  -to  may  recoTer 

navigable  ship  again  would  exceed  her  value  when  re-  as  for  a 
paired  (u) — this  amoimts  to  a  case  of  urgent  necessity  such  as 
to  justify  the  master  in  selling,  and  to  a  case  of  total  loss  so 
as  to  entitle  the  assured  to  recover  the  whole  amount  of  the 
insurance.  Such  is  the  doctrine  derivable  from  the  English 
cases  (ir). 

(»)  (1876),  L.  R.  6  p.  C.  at  p.  324.      s.   1253,  post.    The   reasons   given 

SeealsoThe  Fanny  and  Elmira  (1809),      *< either  because,"  &c.,  '*or  because," 

1  £dw.  117,  per  Lord  Stowell.  &c.,  are  all-important. 

.      ^  (^)  See  the  dicta  of  Tindal,  C.  J., 

(0  2  Parsons  (1868),   p.   127  ;    2      ^  g^^^  ^  ^^^^^  ^^33^^^  ^  ^^  p^ 

Phimps,s.l637;  Ruckman  r.  Mer-  276,  and  of  Lord  Tenterden,  1  Mood. 

chants'  Louisville  Ins.  C^.  (I806),  6  ^^^  5^    j^^^^ (2nded.p.  1096) 

Duer,   342  ;    Ame^  Ins    Co^  r  ^^^^  this  as  a  case  of  construe 

Ogden  (1836)   16  Wend.  632-bo^  ^^^  loss,  so  as  to  make  a  notice 

^ons  of  the  Supreme  Court  of  ^  abandonment  necessary  in  order 

New  York.  ^  recover.     But  since  Rankin  v, 

(u)  See  n.  (i),  s.   1112,  ante,  and  Potter  it  is  dear  that  where  there 
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Sect.  1117. 


Biffereocein 
the  United 
States. 


The  same  doctrine  was  established  in  ihe  United  States, 
and  was  thus  expressed  by  Story,  J. :  ^'  If  the  dromnstanoes 
were  such  that  an  owner,  of  reasonable  prudence  and  dis- 
cretion, acting  upon  the  pressure  of  the  occasion,  would  have 
directed  the  sale,  from  a  firm  opinion  that  the  vessel  could 
not  be  delivered  from  the  peril  at  all,  or  not  without  the 
hazard  of  an  expense  utterly  disproportionate  to  her  real 
value,  ilien  the  sale  by  the  master  is  justifiable ''  (t/). 

The  great  difference  between  the  doctrine  in  the  two 
countries  is  this :  that  in  America  it  is  a  constructive  total 
loss  whenever  the  cost  of  repairs  exceeds  one-half  the  re- 
paired value ;  here  it  is  only  so  when  such  cost  exceeds  the 
full  repaired  value  (s). 

In  considering  the  decided  cases,  it  will  be  found  that  in 
some,  especially  of  the  earlier  decisions,  the  hopelessness  of 
being  able  to  extricate  the  ship  from  the  peril  at  all  has  been 
the  main  ground  on  which  the  Courts  seem  to  have  relied, 


has  been  a  sale  no  notice  is  neces- 
aaxj,  and  that  the  loss  is  absolute, 
not  oonstmotiye  merely.  In  this 
and  other  similar  passages,  Amonld's 
lang^ge  has  been  altered  in  Tiew  of 
the  dedsion  above  mentioned. 

(j/)  Per  Story,  J.,  in  The  Sarah 
Ann  (1835),  2  Sumner,  215;  cited 
2  Phillips,  s.  1583. 

(t)  "This  distinction  appears  to 
have  been  established  in  America 
for  100  years  at  least.  See  Fuller  r. 
M*Call(1795),  1  Teates,  464;  Gardi- 
ner V.  Smith  (1799),  1  Johns.  142; 
Hacardier  r.  Chesapeake  Ins.  Go. 
(1814),  8  Cranch,  39.  Mr.  Carver, 
in  a  paper  read  in  September,  1899, 
at  the  Eighteenth  Conference  of  the 
International  Law  Association  at 
Buffalo,  U.  S.  A.  (see Report:  Clowes 
&  Sons,  1900),  considers  it  to  be  due, 
to  some  extent  at  least,  to  Park  on 
Insurances,  the  first  edition  of  which 
appeared  in  1786.  See  7th  ed.  p.  231 ; 
8th  ed.  (1842),  vol.  i.  p.  336.  Many 
of  the  Continental  codes  allow  a  total 


loss  where  the  damage  amounts  to 
75  per  cent. ;  this  percentage  is  cal- 
culated, however,  on  the  ship's  value 
before,  and  not  after  repairs.  Mr. 
Cazrer  suggests  that  the  doctrine  of 
constructive  total  loss,  as  distinct 
from  that  of  the  right  of  an  assured 
to  g^ve  notice  of  abandonment,  is  the 
result  of  a  development  of  the  English 
law.  The  older  idea,  on  which  the 
foreign  codes  are  based,  was  that  a 
great  disaster,  which  might  or  might 
not  amount  or  approach  to  a  total 
loss,  entitled  an  assured  to  pass  over 
to  his  insurers  the  whole  risk  and 
difficulty  and  recover  from  them  the 
whole  sum  insured.  And  Mr.  Carver 
points  out  that  even  in  this  country 
Amould,  writing  as  late  as  1857  (2nd 
ed.  p.  1066;  see  this  edition,  s.  1091), 
did  not  dearly  recognize  the  idea  of 
constructive  total  loss  as  independent 
and  complete  in  itself.  In  this 
edition,  also,  Amould's  language  to 
a  like  effect  has  been  in  several 
passages  retained. 
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08  jiistifyiiig  the  sale  and  making  the  loss  total ;  in  others,    Sect.  1117. 
and  this  applies  generally  to  the  later  authorities,  the  prin- 
cipal test  has  been  the  cost  of  repairing  the  ship  as  compared 
with  her  estimated  worth  when  repaired ;  in  others,  again, 
the  two  considerations  have  been  blended  together. 

1118.  With  regard  to  the  general  right  to  sell  the  ship,  as  General  doc- 

trine  of  the 

between  the  master  and  owner,  the  doctrine  according  to  right  of  the 
English  law  was  nowhere  stated  with  greater  precision  and  S^JSpi^M 
accuracy  than  by  Parke,  B.,  in  the  case  of  Hunter  v.  Parker,  ^^  ^J  . 
viz. :  "  That  the  master  has,  by  virtue  of  his  authority,  not  Hunter  r. 
merely  those  powers  which  are  necessary  for  the  navigation 
of  the  ship  and  the  conduct  of  the  adventure  to  a  safe  termina- 
tion, but  also  a  power,  when  such  termination  becomes  hope- 
less and  no  prospect  remains  of  bringing  the  vessel  home,  to 
do  the  best  for  all  concerned,  and  therefore  to  dispose  of  her 
for  their  benefit "  (a). 

It  is  only  necessary  here  to  consider  this  principle,  in  so  far 
as  it  is  mixed  up  with  the  question  of  the  right  to  recover 
for  a  total  loss  as  between  the  assured  and  the  underwriters, 
of  which  in  many  of  the  cases  it  is  made  the  principal  test. 

A  timber-laden  ship  bound  from  Quebec  to  London  en-  Idle  v.  Royal 
coimtered  such  furious  gales,  and  was  in  consequence  making  q^^  ' 
water  so  rapidly,  that  the  master  was  forced  to  run  her  ashore 
in  the  St.  Lawrence.  She  took  the  ground  outside  a  reef  of 
rocks  at  the  entrance  of  Kamouraska  Bay  in  the  full  tide- 
way of  the  river,  so  as  to  be  exposed  to  the  whole  force  of 
the  drift  ice,  which  was  abready  beginning  to  float  down  in 
large  masses.  The  master  went  up  to  Quebec  and  procured 
two  surveys  to  be  made,  the  result  of  which  was  that  the 
surveyors  advised  him  to  sell  her  as  soon  as  possible,  being  of 

(a)  7  M.  &  W.  342 ;  troating  the  Sogrue  (1830),  4  C.  &  P.  276,  ic. 
case  of  Reid  v.  Darby  (1808),  10  East,      Modem  fadHtiee,  however,  of  com- 

143,  as  overruled  to  this  extent  by  _     .  ^j.  .^i.  v 

^-        ,  .  •  ^  ,     .  mnnicating  with  owners  have  un- 

the  subsequent  oases  of  Robertson  v, 

Clarke  (1824),  1  Bing.  446;   Cam-  do^^tedly  affected  the  right  of  the 

bridge  v,  Anderton  (1824),  2  B.  &  master  to  take  this  course  upon  his 

Cr.  691 ;  4  D.  &  Byl.  203 ;  Somes  9,  own  motion. 
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Sect.  1118.  opinion  that,  where  she  lay,  she  was  in  imminent  danger  of 
being  carried  away  and  destroyed  by  the  ice.  Accordingly, 
under  the  direction  of  the  agent  for  the  owners  at  Quebec, 
who  was  also  himself  one  of  the  part  owners  and  attended 
the  sale,  the  master  sold  the  ship  as  she  lay,  together  with 
her  rigging,  stores  and  cargo,  for  about  2,060/.  Contrary  to 
all  reasonable  expectation,  the  ship  survived  the  winter  of 
1810,  and  having,  in  the  course  of  the  next  spring,  been  got 
off  by  the  purchaser  at  great  expense  and  floated  up  to 
Quebec,  she  was  repaired  there  at  a  cost  of  about  550/. ; 
and  that  same  season  performed  a  voyage  to  England, 
bringing  over  a  full  cargo  and  earning  full  freight.  The 
plaintiff  in  the  action,  who  had  insured  her  freight  and  cargo, 
and  had  received  information  at  one  and  the  same  time  of  the 
casualty  and  the  sale,  claimed  a  total  loss  on  the  freight 
without  having  given  any  notice  of  abandonment. 

The  jury  at  the  trial  found  that  the  master  had  acted 
throughout  the  whole  transaction  fairly  and  bond  fide^  and 
that  the  sale  was  honestly,  fairly  and  properly  conducted 
with  a  view  to  the  benefit  of  all  concerned. 

Jadgment  in  1119.  On  motion  for  a  new  trial,  one  of  the  questions  made 
Exch^Asaf  before  the  Court  of  Common  Pleas  was  whether,  imder  the 
circumstances,  the  master  had  a  right  to  sell  the  ship  and 
cargo ;  and  on  this  point  it  was  held  that  the  master  was 
justified  in  selling  on  the  ground  of  urgent  necessity,  and 
that  being  so,  that  the  loss  was  total  (6).  Dallas,  C.  J., 
said :  '^  Here  it  is  said  that  the  loss  arose  out  of  the  act  of  the 
owner  in  selling,  and  that  the  sale  was  not  induced  by  any 
peril  of  the  sea.  But  this  distinction  seems  to  me  to  be  a 
fallacy :  the  state  of  the  ship,  which  led  to  the  sale,  was  in- 
duced by  the  perils  of  the  sea ;  she  had  incurred  damage  in 
the  course  of  her  voyage  which  made  it  necessary  to  run  her 
on  shore,  and  she  was  stranded  at  the  time ;  there  was  no 

ifi)  Idle  V.  Bojal  Exch.  Ass.  Co.  of  abandonment  is  mmeoessaiywhere 
(1819),  3  Kooie,  116;  8  Tannt.  755.  a  oonstruotiye  total  loss  is  followed 
It  has  already  been  shown  that  notice     by  a  sale.    See  tmU^  s.  1113. 
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reason  for  supposing  she  would  have  been  got  off  the  rocks.   Sect.  1119. 
but,  on  the  contrary,  every  probability  of  her  going  to  de- 
struction" (c). 

It  certainly  seems  that  in  this  case  there  existed,  prior  to 
the  sale,  such  a  state  of  circumstances  as  would  now  be  held 
to  constitute  a  constructive  total  loss ;  and  if  so  the  master 
would,  in  the  absence  of  the  means  of  communicating  with  his 
owners  which  we  now  possess,  be  justified  in  selling.  When, 
however,  it  came  up  on  a  special  verdict  before  the  Court  of 
King's  Bench,  that  Court  expressed  a  clear  opinion  that  the 
necessity  of  the  sale  could  not  be  inferred  from  the  facts 
stated,  and  awarded  a  venire  de  novo  for  the  purpose  of  trying 
whether  such  necessity  existed  {d), 

1120.  By  the  cases  we  have  referred  to  it  is  sufficiently  clear  No  constrac- 
that  if  there  is  either  no  reasonable  chance  of  restoring  the  ^^g^  rea^- 
ship  at  all,  or  only  at  a  cost  exceeding  her  value  when  re-  ghi^^^ot**^ 
paired,  the  assured  may  recover  as  for  a  total  loss»  extricated 

It  must,  however,  carefully  be  borne  in  mind  that  a  sale  in  of  peril,  or 
the  olden  days  was  never  justified,  nor  was  a  constructive  ©f  repah«^* 
total  loss  established,  unless  the  facts  were  such  as  to  make  it  "^^^^  exceed 

'  her  repaired 

clear  beyond  all  reasonable  doubt,  either  that  the  ship  could  Talue. 
never  be  extricated  at  all,  or  only  at  a  cost  greater  than  her 
repaired  value ;  if  this  was  not  so,  mere  bona  fides  in  the 
master  or  owner  who  sold  would  not  justify  the  sale  nor  bear 
out  the  assured  in  his  claim  for  a  total  loss. 

And  with  regard  to  the  estimated  cost  of  repairs,  Tindal,  Not  a  <'  mere 
C.  J.,  told  the  jury  in  Somes  v.  Sugrue,  "  that  it  must  not  Si^»""°*^ 
be  a  mere  measuring  cast,  not  a  matter  of  doubt  and  un- 
certainty whether  the  expense  would   or  would   not  have 
exceeded  the  value,  but  it  must  be  so  preponderating  an 
excess  of  expense,  that  no  reasonable  man  could  hesitate  as 


[e)  3  Moore,  151.  mtihers  (1819),  2  Starl:.  671 ;  Robert- 

(d)  3  Brod.  &  Bing.  161,  note  {a).  son  v.  Clarke  (1824),  1  Bing.  446 ; 

See  abo  Hunter  v,  Parker  (1840),  7  8  Moore,  622 ;  Mount  r.  Harrison 

M.  &  W.  322;  Bobertaon  v.  Car-  (1827),  4  Bing.  388;  1  Moored  P.  14. 
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Sect.  1120.   to  the  propriety  of  selling  under  the  ciroumstanoes,  instead  of 
repairing  "  (e). 

So,  again,  with  regard  to  the  probability  of  ever  extricating 
the  ship  at  all,  a  total  loss  was  not  established  and  the  sale 
was  not  justified  if  the  master  had  formed  a  hasty  judgment, 
or  resorted  to  that  measure  without  having  previously  ex- 
hausted all  the  means  in  his  power  for  the  recovery  of  the 
ship.  Where,  by  means  within  his  power,  she  could  be  so 
treated  as  to  retain  the  character  of  a  ship,  he  could  not,  by 
selling  her,  even  bond  fid^^  convert  the  average  into  a  total 
loss ;  but  the  underwriters  were  entitled  to  have  those  means 
used  on  their  account. 

Doyle  r.  1121.  The  following  cases  illustrate  these  positions : — 

The  ship  "  Triton,''  having  struck  on  an  anchor  in  Buenos 
Ayres  roads,  filled  rapidly,  and  the  next  morning  sank,  so  as 
to  be  completely  under  water  at  high  tide,  but  only  partly  so 
at  ebb.  In  the  course  of  the  same  day,  the  captain  had  the 
ship  surveyed  by  some  ships'  captains  and  a  Lloyd's  agent, 
who  recommended  she  should  be  sold,  as  the  expense  of  rais- 
ing her  would  probably  be  more  than  she  was  worth,  and  the 
plaintiff  accordingly  next  day  sold  her  fftr  about  270/.  Two 
days  after  this  the  shifting  of  the  wind  to  the  north — a 
circumstance  which  was  well  known  to  all  seafaring  men 
in  those  parts  to  lower  the  level  of  the  water  in  Buenos  Ayres 
roads— enabled  the  purchaser  to  get  the  ship  afloat,  and  he 
afterwards  repaired  her  at  an  expense  of  about  1,300/.,  so  as 
to  be  fit  for  the  Brazilian  coasting  trade,  but  not  for  carrying 
on  to  England  a  cargo  of  hides  which  the  plaintifE  had  con- 
tracted for  at  the  time  of  the  loss.  The  worth  of  the  vessel 
before  the  accident  was  about  2,600/. ;  what  her  value  was 
after  the  repairs  is  not  clearly  stated. 


{e)  4  C.  ft  P.  283.    On  the  facts  Seealso,  in  iUostration  of  the  position 

of  this  case  the  jury  found  for  the  inthetextyHorrisv.Bobin8on(1824), 

defendant,  but  the  Conrt  granted  a  3  B.  &  Gr.  196 ;  6  DowL  &  Byl.  35 ; 

new  trial  on  the  gronnd  that  the  Cannan  v,  Meabom  (1823),  1  Bing. 

rerdiot  was  against  the  evidence.  243 ;  8  Hoore,  127. 
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On  this  state  of  facts  the  plaintiff  daimed  to  reoover  as  for  Sect.  1121. 
a  total  loss :  his  right  to  do  so,  Lord  Tenterden  told  the  jury, 
depended  on  the  question  whether,  at  the  time  of  the  sale, 
that  measure,  in  the  sound  exercise  of  the  best  judgment, 
appeared  most  beneficial  for  all  parties.  **Now  the  cor- 
rectness of  this  judgment,"  said  his  Lordship,  "  would  depend 
on  two  circumstances:  1.  The  probability  of  being  able  to 
raise  the  vessel  at  all ;  and,  2.  The  power  of  repairing  her, 
if  raised,  at  a  price  rendering  it  worth  while  to  do  so." 

"With  respect  to  the  first  of  these  questions,  his  Lordship  The  impoBm- 
expressed  the  opinion  that  the  sale  took  place  too  soon,  able  to  raise  ^ 
And  with  regard  to  the  second  point  his  Lordship,  after  ^^  a^ided^ ' 
adverting  to  the  point  made  by  the  plaintiff's  counsel — viz.,  ^^  *^  f^^- 
that  after  all  these  expenses  she  was  still  rmfit  to  sail  to  not  be  so  re- 
England  with  a  cargo  of  hides,  such  as  the  plaintiff  had  ?bie  to^^i^ 
contracted  for — said:   "I  do  not  think  that  circumstance  on  Her  original 

cargo,  but 

enough  to  justify  the  sale ;  the  underwriters  do  not  under-  only  so  as  to 

take  that  the  ship  shall  be  able  to  caiTy  this  or  that  cargo,  the^sea.     ^^ 

If  the  ship  could  have  come  to  England,  even  in  ballast,  I  think, 

(certainly  with  any  cargo),  so  that  on  her  arrival  she  would 

have  been  worth  the  money  expended  on  her,  she  ought  to  have 

been  repaired  for  the  purpose.     The  loss  of  the  voyage  will 

not,  in  my  opinion,  make  a  constructive  total  loss  of  the 

ship."     The  jury,  upon  the  whole  facts,  found  a  general 

verdict  for  the  underwriters,  which  the  Court,  on  motion  for 

a  new  trial,  refused  to  disturb  (/). 

1122.  Li  most  of  the  older  cases  it  wiU  be  observed  that  The  subee- 
the  ship,  after  the  sale,  was  ultimately  got  off  by  the  pur-  ^^ry^^d 
chaser,  and  so  restored  by  him  as  to  be  rendered  navigable  as  ^^y  ^the^ 
a  ship  again.     Of  course,  if  this  were  done  with  comparatively  purchaser, 
little  difficulty,  and  at  a  cost  far  less  than  her  repaired  value,  trifling  cost, 
it  would  be  one  amongst  other  circumstances  to  show  the  ^    ^^  ^^^^' 

(/)  Doyle 9. Dallas (1831),  1  Mood.  &Bob.  116;  Domett r.  Young (1833), 

ft  Bob.  48.    In  this  case  there  was  1  G.  &  M.  465  ;  and  Knight  v.  Faith 

no  effeotnal  notice  of  abandonment.  (1850),  15  Q.  B.  649,  are  to  a  similar 

Gardner  v,  Salvador  (1831),  1  Hood.  effect. 

VOL.  IT.  4  M 
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Sect.  1122,  jury  that  the  sale  was  not  justified  by  necessity,  and  that  the 

sarily  defeat     assured  consequently  could  not  recover  as  for  a  total  loss;  but, 

thefwauredto  g^norally  speaking,  it  may  be  laid  down  as  the  result  of  the 

VmS^^^  cases  that  the  jury,  in  considering  whether   the  sale  was 

justified,  must  look  mainly  (if  not  exclusively)  to  the  state  of 

the  circumstances  at  the  time  of  sale.     '^  The  question  is  not 

whether  by  possibility,  if    a   diflFerent   conduct  had  been 

pm'sued  by  the  master,  the  ship  might  not  eventually  have 

been  saved,  but  whether,  exercising  the  best  discretion  he 

could  on  the  subject-matter,  he  was  not  justified  in  selling, 

without  entering  into  a  nice  and  minute  calculation  "  (j/). 

The  same  doctrine  was  held  in  the  United  States,  and 

is  thus  stated  with  admirable  clearness  by  Story,  J. :  "  In 

the  case  of  a  sale  of  ship  and  cargo  by  the  master,  which  can 

only  be  justified  by  urgent  necessity,  if  such  necessity  does 

apparently  exist  at  the  time  and  on  the  spot,  I  conceive  that 

the  master  will  be  justified,  although  subsequent  events  may 

show  that  a  different  course  might  have  been  attended  with 

success"  (A). 

If  the  sale  It  further  appears  from  the  older  authorities  (when  the 

wise  juetifi-     point  was  of  importance)  that,  as  between  the  assured  and  the 

no^'iffe^oe"  ^^J^d^rwriter,  iE  the  sale  was  otherwise  justifiable,  it  made  no 

astotheriflrht  difference  whether  it  were  conducted  by  the  master  alone, 

to  recover  for  ,,,  it  ., 

a  total  loss,  where  the  assured  had  no  agent,  or  by  the  master,  with  the 
hythemBL^^  sanction  and  attendance  of  one  of  the  part  owners  as  agent 
or  owner.         f^p  ^j^^  p^g^  ^^^^  ^j,  ^y^jj  ]yy  Q^Q  assured  himself,  being  both 

master  and  owner  and  also  plaintiff  in  the  action  (A),  "  on 
the  broad  ground,"  says  Dallas,  0.  J.,  "  of  a  power  to  act  on 
a  sudden  emergency,  to  save  as  much  as  could  be  saved  from 

(^)  Per  Abbott,  C.  J.,  in  Robertson  (•)  ^  ^  ^^e  «'•  ^7^1  Exoh.  Ass. 

V,  Carruthera  (1819),  2  Stark.  672.  ^-  i^^^%  »  Moore,  116 ;  8  Taunt. 

766. 

(A)  Per  Story,  J.,  in   The  Ship  (k)  Jia  in  Green  v.  Royal  Exch. 

Fortitude   (1838),    cited  2  Phillips,  Ass.  Co.  (1816),  1  Marsh.  R.  447 ; 

8.    1624.     See   also,    to   the   same  6  Taunt.  68 ;  and  in  Doyle  v,  Dallas 

effect,  the  remarks  of  Kent,  C.  J.,  (1831),   1  Mood.   &   Rob.  48.     In 

in   Fontaine   v.   Phoenix    Ins.   Co.  Knight  v.  Faith  (1860),  15  Q.  B. 

(1814),  11  Johns.  293;  clted2  Phil-  649^^  the  sale  was  by  the  master, 

lips,  s.  1677.  who  was  also  a  part  owner. 
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impending  ruin,  whether  it  be  the  owner  or  captain  will  make   Sect.  1122. 
no  diflferenoe,  if  the  circumstances  justified  the  selling  and 
the  sale  was  honestly  and  fairly  conducted  "  (/). 

1123.  In  the  cases  hitherto  noticed  a  sale,  whether  by  the  Sale  not  neces- 
master  or  by  the  owner,  who  is  also  plaintifE  in  the  action,  ^^t©  j^'*" 
had  in  fact  taken  place  before  notice  of  abandonment  and  ^^  ^^^* 
daim  to  recover  as  for  a  total  loss.    It  must,  however,  be 
remembered  that  it  is  not  the  sale  itself  which  creates  the 
total  loss,  but  the  ship's  being  reduced  to  such  a  state  as  to 
justify  a  sale ;  osli  it  is  quite  certam  that  although  no  sale 
may  have  intervened,  yet  if  the  state  of  the  ship  be  such  as 
would  have  justified  a  prudent  owner,  if  xminsured,  in  the 
exercise  of  a  soimd  discretion,  to  sell  rather  than  to  repair, 
from  a  reasonable  certainty  that  the  cost  of  repcdrs  would 
exceed  the  repaired  value,  this  is  a  constructive  total  loss  (m). 

The  rule  of  law,  in  fact,  is  clearly  settled,  as  stated  by  Rule  of 
Tindal,  0.  J.,  "  that  where  the  damage  to  the  ship  is  so  great  ooMtractivT 
from  the  perils  insured  against,  as  that  the  owner  cannot  put  ^^^^^  ^f 
her  in  a  state  of  repair  necessary  for  pursuing  the  voyage  "^p^  ^°^^ 
insured,  except  at  an  expense  greater  than  the  value  of  the  paired  value, 
ship,  he  is  not  boimd  to  incur  that  expense,  but  is  at  liberty 
to  abandon  and  treat  the  loss  as  a  total  loss ''  (w).    And  to 
the  same  effect  are  the  words  of  Lord  Watson  in  a  recent 
case  in  the  House  of  Lords  (o),  as  follows :  "  The  test,  as  I 
imderstand  it,  is  simply  this :  that  in  order  to  instruct  a  total 
constructive  loss,  at  the  date  to  which  the  inquiry  relates,  it 
must  be  shown  that  a  shipowner  of  ordinary  prudence  and 
iminsured  would  not  have  gone  to  the  expense  of  raising  and 
repairing  the  vessel,  but  would  have  left  her  at  the  bottom  of 
the  sea,  because  her  market  value  (p)  when  raised  and  re- 

(/)  Per  Dallas,  0.  J.,  8  Moore,  148.  (o)  Sailing  Ship  Blairmore  Co.  r. 

(m)  Allen  v.  Sugrue  (1828),  8  B.  Maoredie,  [1898]  App.  Caa.  at  p.  603. 

&  Or.   561;    3   Mann.   &  RjL   9;  English  and  Scottish  law  are  the 

Young  V.  Turing  (1841),  2  H.  &  Qtr,  same  on  this  point.    Ibid, 

693.  (p)  As  to  market  yalue,  however, 

(ft)  In  Benson  9.  Chapman  (1843),  see  Grainger  r.  Martin   (1862),  31 

6  M.  &  Gr.  810.  L.  J.  Q.  B.  186. 

4m2 
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Sect.  1128.  paired  would  probably  be  less  than  the  cost  of  restoration  and 
repair  (q).  That,  in  my  opinion,  was  the  test  as  explained  by 
the  consulted  Judges  and  accepted  by  this  House  in  Irving  v. 
Manning"  (r). 

Result  of  1124.  It  thus  appears  clear,  not  only  from  these  authorita- 

on  es.  ^.^^  expressions  of  opinion,  but  also  from  all  other  judicial 
deliverances  upon  this  subject  (with  the  few  exceptions  to  be 
subsequently  noticed),  that  it  is  necessary  in  order  to  establish 
a  constructive  total  loss,  that  the  cost  of  the  repairs  should 
exceed  the  repaired  value  of  the  vessel.  If  this  could  be 
established  upon  any  less  stringent  conditions,  it  is  hardly 
conceivable  that  they  should  not  have  been  noticed  in  the 
course  of  the  judgments  to  which  we  have  referred. 
Shotddth^  Nevertheless  a  misconception,  as  the  editors  submit  it  to 

•wra^*or   ^     ^^>  ^^  t^  point  has  been  allowed  to  find  its  way  into  recent 
^^1^*^^     text-books  («),  and  also  into  the  minds  of  more  than  one  of 
into  account     our  learned  Judges.     This  misconception  is  partly  due  to  an 
confltractive     obiter  dictum  of  Lord  Abinger  in  Toimg  v.  Turing  (^),  but 
total  loss?       probably  still  more  to  an  unguarded  use  of  the  expression 
«* Prudent        "prudent  iminsured  owner."    It  has  been  stated  that  inas- 
owner*'  test,    much  as  a  prudent  iminsured  owner  woidd  deai'ly,  in  con- 
sidering whether  or  not  he  shoidd  sell  or  repair  his  damaged 
vessel,  take  into  consideration  the  value  of  the  damaged 
vessel  as  she  lies,  this  amoimt  should  be  added  to  the  cost  of 
the  repairs,  and  a  constructive  total  loss  will  be  established  if 
the  aggregate  exceed  the  repaired  value,  although  the  cost  of 
repairs  alone  would  not  have  exceeded  it.     Thus,  it  is  argued, 
suppose  the  damaged  value  to  be  2,000/.,  the  cost  of  repairs 
10,000/.,  and  the  repaired  value  11,000/.;  then,  since  the 
prudent    uninsured    owner   would    clearly  rather  sell    the 
damaged  vessel  for  2,000/.  than  spend  10,000/.  on  a  thing 
which  after  such  expenditure  would  only  be  worth  11,000/., 

(q)  Including,  of  course,  general  (r)  (1847),  1  H.  L.  Gas.  287. 

average  expenditure  bj  -way  of  sal-  («)  Lowndes,   Mar.  Lis.  s.   135  ; 

vage,  or  otherwise  incurred  with  this  "  Gow,  p.  160. 

object.     Kemp  t;.  HaUidajr  (1866),  {t)  (1841),  2  H.  &  Gr.  693 ;  2  Scott, 

L.  E.  1  Q.  B.  620.  N.  R.  764. 
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this  is  a  case  of  constructive  total  loss.  But,  as  we  have  Sect.  1124. 
already  intimated  (w),  and  as  Mr,  MoArthur  has  very  clearly 
pointed  out  (x),  the  true  criterion  is  not  whether  the  owner 
can  do  better  for  himself  pecuniarily  by  repairing  or  by 
selling,  but  whether  or  not  the  condition  of  the  vessel  is  such 
as  to  be  from  a  commercial  point  of  view  irreparable,  or,  in 
other  words,  whether  or  not  the  repaired  value  of  the  ship 
would  be  swallowed  up  by  the  cost  of  restoration.  The  ques- 
tion is  simply,  Is  the  vessel  worth  repairing  (y)  P  The  pru- 
dent iminsured  owner  is  not  to  be  at  liberty  to  decline  to 
repair  on  account  of  his  general  pecuniary  interest,  but  only 
on  the  ground  that  it  would  be  a  waste  of  money  to  spend  it 
on  an  object  which,  after  the  expenditure,  wiU  not  be  worth 
more  than  the  outlay.  Or,  to  use  the  language  of  Maule,  J.  (s) , 
^'  If  a  ship  sustains  such  extensive  damage  that  it  would  not 
be  reasonably  practicable  to  repair  her, — ^seeing  that  the  ex- 
pense of  repairs  would  be  such  that  no  man  of  common  sense 
would  incur  the  outlay, — ^the  ship  is  said  to  be  totally  lost. 
It  is  in  that  way  alone  that  the  question  as  to  what  a  prudent 
owner  would  do,  arises.''  The  result  of  such  a  contention  would, 
if  pushed  to  its  logical  conclusion,  convert  almost  every  partial 
injury  into  a  total  loss  (a),  Lowndes,  who  is,  perhaps,  the 
chief  advocate  of  the  contention  which  we  are  engaged  in 
criticising,  would  apparently  meet  this  objection  by  limiting 
the  value  of  the  damaged  vessel,  which  he  maintains  the 
owner  is  entitled  to  take  into  account,  to  her  value  for  break- 
ing up  purposes.    But,  to  quote  Mr.  MoArthur's  answer  to 

(tt)  Supra,  8.  1112,  n.  (•)•  {a)  E.g.,  suppose  a  Tessel  comes 

(x)  Ins.  p.  149,  note  (q).  ^^  por*  requiring  repairs  costing 

,  ,  ^  ,.      ^        X  «,    *xi-        1,000/.— her   damaged  value  being 

(y)  So,  according  to  sect.  61  of  the      ^^^^^^^^    ^^    ^^         ^^^   ^^^ 

Marine ImmranceBiU of  1899,  "th^  l^g^O^       This,    accoiding   to   the 

is  a  constructive  total  loss  where  she  arg^n^ent  derived   from  Young   v. 

is  so  damaged,  by  a  peril  insured  r^^^^^^  would  be  a  case  of  construe 

against,  that  the  cost  of  repairing  ^^^  ^^  j^     3,^^  -^  j^  gubmitted 

the  damage  would  exceed  the  value  that  it  is  absurd  to  say  a  vessel  is  a 

of  the  ship  when  repaired."  ^^^al  does,  whether  constructively  or 

(2)  In   Moss  V,  Smith  (1860),  9  otherwise,  which  is  only  damaged  to 

C.  B.  at  p.  108.  the  extent  of  10  per  cent,  or  lees. 
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Sect.  1124.  Lowndes  on  tbis  point,  '^  if,  as  the  argoment  implies,  the 
action  of  the  owner  in  selling  or  repairing  is  to  depend  upon 
which  of  these  two  courses  would  have  the  better  pecuniary 
result,  there  is  no  reason  why  the  damaged  value  of  the  vessel 
should  be  limited  to  her  value  for  breaking  up.  The  owner 
would  naturally  take  into  account  the  highest  price  he  could 
obtain  for  the  vessel,  and  the  question  would  then  resolve 
itself  into  whether  he  could  do  better  by  repairing  the  ship  or 
selling  her.  Upon  that  principle,  a  partial  loss  might  be 
converted  into  a  total  loss,  whenever  the  excess  of  the  repaired 
value  over  the  damaged  value  was  less  than  the  cost  of  the 
repairs." 

The  exceptions  to  the  current  of  judicial  opinion  on  this 
point  consist  of  a  passage  from  Lord  Abinger's  judgment  in 
Young  V.  Turing  which  undoubtedly  supports  Mr.  Lowndes' 
view.  The  point  was,  however,  immaterial  to  the  case  before 
his  Lordship,  and  does  not  appear  to  have  been  argued  before 
him.  And  Barnes,  J.,  is  said  to  have  intimated  that  he  was 
inclined  to  be  of  the  same  opinion  in  two  cases  which  came 
before  him  recently  (b) .  And  still  more  recently  Phillimore,  J., 
in  a  case  at  Liverpool  Assizes,  ruled  after  argument  that  a 
shipowner  claiming  for  a  constructive  total  loss  was  entitled 
to  add  the  damaged  value  to  the  cost  of  the  repairs,  and 
admitted  evidence  of  such  value  accordingly  (c). 

The  editors  nevertheless  respectfully  submit  that  the  dicta 
in  Young  v.  Turing,  and  any  opinions  based  thereon,  are 
founded  neither  on  principle  nor  on  authority. 

Should  pend-       1126.  The  Same  misapprehension  of  the  "prudent  iminsured 

m^  freight  be  „  - 

taken  into       Owner    test  has  led  not  only  Messrs.  Lowndes  (d)  and  Gbw  {e) , 
but  also  Mr.  McArthur  (/)  to  the  conclusion  that,  in  oom- 


(d)  The ThornhiU  (unreported),  and  (r)  Beaver  Line  v.  London,  &c. 

Martin  v,  Sydney  Lloyds,  in  Decern-  Ins.  Co.  (1899),  6  Com.  Cas.  269. 
ber,  1896,  both  referred  to  in  the  /^  jng,  g^  135^ 

report  of  Beaver  Line,  &c.  v.  London, 
&c.   Ins.  Co.,  (1899)   5  Com.   Caa.  ^''^  ^^^  ^'  ^^^' 

269.  (/)  Ins.  pp.  148,  149. 
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puting  a  constraotive  total  loss,  pending  freight  must  be  taken  Sect.  1125. 
into  account,  so  tiiat  if  the  vessel  at  the  time  of  the  accident 
is  under  beneficial  engagements,  her  value  must  be  considered 
to  be  by  so  much  enhanced.  The  editors,  for  the  reasons 
above  given,  venture  to  differ  from  this  view.  They  submit 
that  according  to  the  criterion  laid  down  in  the  House  of 
Lords  {g)  and  elsewhere,  the  test  is  in  reality  a  physical  one. 
Prom  a  material  point  of  view,  is  the  fabric  of  the  vessel  worth 
repairing,  or  is  she  not  P  If  this  is  the  test,  there  is  no  room 
for  considerations  which  have  nothing  to  do  with  the  condi- 
tion of  the  vessel,  but  merely  relate  to  contractual  engage- 
ments for  her  employment  into  which  her  owners  may  have 
entered  (A). 

For  very  similar  reasons  it  is  conceived  that,  both  as  regards  Or  liabmty  of 
ship  and  cargo,  the  fact  that  some  of  the  cost  of  repairs  or  of  ^  cwitoibute? 
conditioning  may  be  ultimately  recoverable  by  the  owners  of 
the  interest  insured  from  the  owners  of  other  interests  in 
general  average,  or  otherwise,  is  irrelevant  to  any  question  of 
constructive  total  loss.  If,  for  instance,  the  cost  of  repairing 
a  ship  will  be  10,000/.,  and  her  repaired  value  will  only  be 
9,000/.,  this  a  case  of  constructive  total  loss,  notwithstanding 
the  fact  that  half  the  cost  of  the  repairs  may  be  eventually 
recoverable  from  the  owners  of  the  cargo.  The  final  incidence 
of  such  expenses  should  no  more  be  taken  into  consideration 
in  the  case  suggested,  than  in  a  case  where  they  are  recover- 
able from  a  wrongdoer.  But  it  could  not  be  contended  that 
a  vessel  which  has  been  damaged  by  a  collision  is  any  the  less 
a  constructive  total  loss,  because  the  cost  of  repedring  her  is 
recoverable  by  way  of  damages  from  ihe  owners  of  another 
ship,  by  the  negligent  navigation  of  which  the  collision  was 
occasioned. 

1126.  It  has  been  recently  decided  that  when  once  the  state  Aflsured,  after 
of  facts  contemplated  by  this  rule  is  established,  the  assured  has  a  vested  ' 


isf)  Blainnore  Co.  v.  Maoredie,  tibi         (h)  See  Ftoker  r.  Bndd  (1896),  2 
iupra.  Com.  Gas.  47. 
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Sect.  1126.   has  a  right  to  abandon  and  recover  for  a  total  loss,  and  that 
right  to  re-      this  right  cannot  be  divested  by  any  action  voluntarily  taken 
iDM^Mch       ^^  their  own  interest  by  the  underwriters.     The  facts  of  the 
ci^orde/'^  t  ^^^^  ^®^®  ^^^*  ^  ®^P  insured  under  a  valued  policy  sank  in 
deep  water,  and  the  underwriters,  after  receiving  notice  of 
abandonment,  by  a  large  expenditure  of  money,  succeeded 
before  action  brought  in  raising  the  vessel.    Having  done  so, 
they  claimed  that  they  were  only  liable  for  a  partial  loss, 
inasmuch  as  the  vessel  was  repairable  by  the  expenditure  of 
less  money  than  her  total  value.     The  House  of  Lords,  how- 
ever, declined  to  adopt  this  view.  Lord  Habbuiy,  L.  0., 
apparently  on  the  ground  that  the  doctrine  whereby  restora- 
tion before  action  brought  defeats  a  claim  for  constructive 
total  loss,  applies  only  to  cases  of  capture  and  the  like,  and 
not  to  cases  where  a  ship  goes  to  the  bottom.     The  ratio 
decidendi^  however,  of  the  other  members  of  the  Court  (Lords 
Watson,  Herschell,  and  Shand)  was,  that  to  allow  insurers  to 
"  avoid  their  liability  as  for  a  constructive  total  loss  by  their 
intervening  gratuitously  and  taking  upon  themselves  part  of 
the  expenses  which,  primd  facie ^  fall  on  the  assured,  and  would 
otherwise  have  been  taken  into  account  in  estimating  whether 
there  has  been  such  a  total  loss,"  woidd  be  a  contravention  of 
"  the  rule  of  law  applicable  to  contracts,  whereby  neither  of 
the  parties  can  by  his  own  act  or  default  defeat  the  obligations 
which  he  has  undertaken  to  fulfil  "  (t). 

Questions  as        1127.  Upon  the  true  construction  of  the  rule  several  ques- 

to  the  true  ... 

construction     tions  have  arisen  which  may,  perhaps,  be  conveniently  dis- 

tocoMtruo-^  cussed  imder  the  three  following  heads : — 

v?J!J^**^  1°^^       1.  Of  what  nature  are  the  repairs,  the  cost  of  which  is  to 

D7  comparuon  *         ' 

of  cost  of         exceed  the  ship's  value  ?    2.  How  is  the  cost  of  repair  to  be 

repaired  estimated  P    3.  What  is  that  value  of  the  ship  with  which 

Talue. 

(i)  Sailing  Ship  Blairmore  Co.  v.  gome  previous  decisions  of  the  State 

Id^redie,  [1898]  App.  Cas.  per  Lord  ^^j     p^^  ^    Merehanta'  Ins. 

Watson,   at  p.  607.     It  has  been  ^         ' 

similarly  held  by  the  highest  antho-  Co.   (1822),   3   Mason,   27.      Cf.   2 

rity  in  the  United  States  (against  H^iUips,  Ins.  s.  1667. 
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such  cost  is  to  be  compared  for  the  purpose  of  ascertaining  Sect.  1187. 
whether  the  loss  is  constructively  total  P 

First,  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the  The  ^aira 
rule.    It  is  now  clearly  settled  that  these  repairs  are  not  to  be  the  rule  need 
such  complete  repairs  as  may  be  necessary  to  enable  the  ship  ^  requite" 
to  carry  on  the  same  cargo,  but  only  such  as  are  necessary  to  *?  ®'^?J^^®  *^® 
enable  her  to  keep  the  sea,  as  a  ship,  again — ^in  fact,  to  render  on  her  cargo, 
her  navigable  and  capable  of  being  carried  on,  either  in  keep  the  sea 
ballast  or  with  any  kind  of  cargo,  to  her  port  of  original  y^ag^. 
destination.     Thus,  in  the  case  of  Eeid  t?.  Darby,  where  it  Reid  v. 
appeared  that  the  ship  had  been  sold  abroad  under  a  Vice- 
Admiralty  decree,  upon  a  report  of  surveyors  certifying  that 
the  ship  wafl  totally  unfit  to  proceed  with  her  cargo  to  her 
port  of  destination,  and  that  the  expense  of  such  repairs  as 
would  enable  her  to  do  so  would  exceed  her  value  when  re- 
paired, Lord  Ellenborough  said,  in  reference  to  this  part  of 
tiie  case,  "  it  is  not  found  that  the  ship  was  not  navigable, 
but  only  that  she  was  not  capable  of  being  navigated  home 
with  her  then  cargo"  (A).   The  same  circumstance,  as  we  have  Dorle  v. 
already  seen,  has  been  held  by  Lord  Tenterden  not  to  justify        "' 
the  sale,  on  the  ground  that  the  underwriters  indemnify  only 
against  the  loss  of  the  ship,  not  of  the  voyage,  and  the  loss  of 
the  voyage,  therefore,  cannot  make  a  constructive  total  loss  of 
the  ship  (/). 

1128.  Secondly,  as  to  the  mode  of  estimating  the  cost  of  The  cost  of 

•  •  i  •         1  •        "t    ±1    •     ^^  •  i  1  repairs  mu^t 

repairs,  various  questions  have  arisen  both  m  this  country  and  be  oalcnlatcd 
the  United  States.    It  may  be  taken  as  a  settled  rule  in  this  ^  Si'^ri^^ 
country,  that  the  cost  of  repairs  is  to  be  calculated  with  refer-  oumstances 

,  ,  ,  attending  the 

ence  to  all  the  drcumstanoes  attending  the  ship  at  the  place  ship  at  t£e 
and  time  of  the  casualty — i.e.,  the  question  is,  what  would  it  ^S^^^i  the 
have  cost  to  repair  the  ship  where  she  lies  P    Thus,  where  a  <»«i»l*y« 
ship  was  sold  at  a  port  where  great  difficulty  existed  in 
obtaining  materials,  and  at  a  season  of  the  year  peculiarly 

W  Eeid  t..  Darby  (1808),  10  Bast,       ^  «  ^""j]^  ^- ^*^  ^^^^^^^  ^  ^' 
^  '  /  v        />  »       ^  -g^^  4g      Qi  Thompson  r.  CJolvin 

H8.  (1830),  LI.  k  Wels.  140. 
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Sect.  1128.  mifavourable  for  repairs,  Lord  Tenterden  told  the  jury  to 
take  botli  these  circumstances  into  their  estimation  in  con- 
sidering whether  the  probable  cost  of  repairs  was  such  as  to 
justify  the  sale  (w). 

So  where  a  Dutch  ship,  stranded  on  the  Goodwins,  and 
brought  into  the  port  of  London,  would  not  sell  in  England 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  her 
being  a  foreign  ship ;  nor  in  Holland,  for  so  much  as  it  would 
cost  to  repair  her  there,  owing  to  a  usage  there  not  to  em- 
ploy stranded  ships  again ;  it  was  held  that  the  jury  were 
rightly  directed  to  take  all  these  facts  into  their  considera- 
tion (n). 


Estimated 
cost  of  partial 
repairs  at  the 
place  of  the 
casualty 
may  be 
added  to  that 
of  subsequent 
complete 
repairs  in 
estimating 
the  cost. 
Expenses  of 
releasing  the 
ship  from  the 
penl,  pre- 
paratoij  to 
repairing, 
must  be  added 
to  the  expense 
of  the  repairs 
in  estimating 
the  cost. 


1129.  If  the  condition  of  the  ship  at  the  place  of  the 
casualty  or  at  a  port  of  refuge  be  such  as  to  make  temporary 
repairs  necessary  in  order  to  enable  her  to  proceed  to  sea — ^it 
being  impossible  to  effect  complete  repairs  on  the  spot — the 
owner  is  entitled  to  add  together  the  estimated  cost  of  the 
temporary  and  complete  repairs,  and  to  give  notice  of  abandon- 
ment if  the  aggregate  would  exceed  the  value  when  repaired  (o). 

Whenever,  in  order  to  render  the  ship  navigable,  it  would 
be  necessary,  not  only  to  repair  her,  but  also,  as  a  preparatory 
step,  to  incur  expense  for  the  purpose  of  getting  her  ofiE 
rocks,  or  weighing  her  up,  it  seems  clear  that  the  estimated 
expense  of  so  doing  ought  to  be  added  to  the  estimated  cost 
of  the  subsequent  repairs,  in  order  to  ascertain  whether  the 
sale  was  a  justifiable  measure  and  the  loss  constructively 
total  (p). 


(m)  Thompson  v.  CJolvin  (1830), 
LI.  &  Wels.  140.  See  also  Read  v. 
Bonham  (1821),  3  Brod.  &  Bing. 
147;  Korris  v,  Bobinson  (1824),  3 
B.  &  Cr.  196 ;  6  D.  &  Ryl.  36 ; 
Cannan  v,  Meabum  (1823),  1  Bing. 
243  ;  8  Moore,  127 ;  Somes  v.  Sugme 
(1830),  4  C.  &  P.  274. 

(n)  Young  v.  Turing  (1841),  2  M. 
Gr.  693 ;  2  Scott,  N.  R.  752. 

(o)  So  held  in  the  United  States, 


where  the  aggregate  cost  of  both  re- 
pairs exceeds  half  the  yalue.  See 
cases,  2  Phillips,  Ins.  ss.  1641,  1648. 
The  passage  in  Phillips  appears  to 
have  been  misunderstood  in  former 
editions  of  this  work,  and  was  quoted 
in  support  of  a  proposition  which  the 
present  editors  are  not  disposed  to 
accept.  See  2nd  ed.  p.  1 108 ;  6th  ed. 
p.  1047. 
{p)  See  the  previous  cases,  espe- 
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The  whole  estimated  expense,  in  fact,  of  so  treating  the  Sect.  1129. 
ship  as  to  make  her  fit  to  navigate  the  seas  again  is  that 
which  a  prudent  owner,  if  uninsured,  would  take  into  his  con- 
sideration in  making  up  his  mind  whether  to  sell  or  repair, 
and  must  therefore  be  included  in  "  the  cost  of  repairs," 
as  that  phrase  is  employed  in  the  rule  now  under  dis- 
cussion. 

In  estimating  the  probable  cost  of  repairs,  no  deduction  is  One-thiidnew 
to  be  made  of  one-third  new  for  old.     This  rule,  which  was  to  bed^u°ted 
in    accordance  with  the  opinion  of  Story,  J.  (^),  and  was  Se^^o^of^ 
adopted  by  the  Supreme  Court  of  the  United  States  (r),  has  '©pairs- 
been  recently  established  by  the  Court  of  Appeal  («)  in  this 
country.     It  appears  to  follow,  in  principle,  as  a  consequence 
from  the  test  of  constructive  total  loss — ^viz.,  that  the  point  to 
be  considered  is  whether  a  prudent  owner,  if  iminsured,  would 
sell  rather  than  repair,  from  a  calculation  that  the  cost  of 
repairs  would  exceed  the  repaired  value.   This  clearly  implies 
that  all  considerations  as  to  the  cost  of  repairs  are  to  be  dis- 
regarded, which  have  reference  to  the  sum  they  would  cost  an 
owner  if  insured. 

1130.  Another  question  has  been  raised,  both  in  the  United  la  the  expense 
States  and  in  this  country,  viz.,  whether,  in  the  case  of  astheoW^and 
an  old  and  decayed  ship,  the  jury,  in  estimating  the  pro-  ofttie^p**^ 
bable  cost  of  repairs  with  a  view  to  ascertain  whether  they  ™ay  ^^ay® 

,  rendered 

would  exceed  the  repaired  value,  are  to  be  directed  to  exclude  necessary,  to 
from  their  estimate  the  cost  of  all  such  repairs  as  the  decayed  in  Suiting 
state  of  the  ship  may  have  rendered  necessary.  *^®  ®^^  ^ 


dally  Mount  v.  Harrison  (1827),  4  Phillips,  in  his  3rd  ed.  (vol.  ii.s.  1643), 

Bing.  388 ;  Doyle  r.  Dallas  (1831),  takes  the  same  view ;  in  his  2nd  ed. 

1  Mood.  &  Bob.  48 ;    Gardner  v.  (yol.  ii.  g.  278),  he  had  opposed  it. 

Salvador  (1831),  ibid.  116  ;  8.  Z.  in  go  2  Parsons,  p.  129. 

the  United  States.    See  Bradlie  v, 

Maryland  Ins.  Ck>.  (1838),  12  Peters,  (')  ^   Henderson  v,   Shankland, 

S.  C.  R.  400.  [1896]  1  Q.  B.  626.    It  may,  how- 

{q)  In  Peele   v.  Merohants'   Ins.  ©^cr,  be  doubted  whether  the  Court 

Co.  (1822) ,  8  Mason,  27.  decided  correctly  in  applying  the  rule 

(r)  In  BradHe  v,  Maryland  Ins.  to  a  case  of  general  average.     See 

Co.  (1838),  12  Peters,  S.  C.  R.  399.  »»<<?»  s-  1025. 
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Sect.  1180.  The  better  opinion  in  the  United  States,  and  the  law  as 
settled  in  this  country  would  seem  to  be  that,  if  the  necessity 
of  the  repairs  may  fairly  be  referred  to  the  perils  insured 
against,  and  the  ship  is  shown  or  admitted  to  have  been  sea- 
worthy when  she  sailed,  the  jury  need  not  be  told  to  exclude 
the  expense  of  such  repairs  from  their  estimate,  since,  but  for 
the  casualty  which  caused  the  loss,  the  decayed  parts  of  tiie 
ship  might  have  been  strong  enough  for  the  voyage. 

Phillips  I?.  The  point  in  our  jurisprudence  seems  to  have  been  first 

raised,  but  not  disposed  of,  in  the  case  of  Thompson  v. 
Oolvin  {t).  It  arose  again  in  the  following  case : — ^A  ship, 
which  was  admitted  to  be  seaworthy  by  a  clause  in  the  policy, 
in  the  course  of  her  homeward  voyage  from  China  to  London 
was  so  much  damaged  by  a  violent  hurricane,  that  she  was 
obliged  to  put  into  the  Mauritius ;  and  there  it  appeared  that, 
from  the  damage  caused  by  the  storm  and  the  old  and 
decayed  state  of  the  ship,  she  was  not  worth  repairing.  But 
for  the  storm,  however,  the  decayed  state  of  the  ship  would 
not  have  prevented  her  from  performing  her  voyage  in 
safety.  The  assured,  who  had  given  due  notice  of  abandon- 
ment, claimed  to  recover  as  for  a  total  loss.  Erie,  J.,  left 
to  the  jury  the  question  "  whether  the  cost  of  repairing  the 
damage  arising  from  the  perils  insured  against  would  have 
been  greater  than  the  value  of  the  ship  when  repaired," 
directing  them,  if  they  thought  so,  to  find  for  the  plaintiff. 
The  jury  having  foimd  for  the  plaintiff  as  for  a  total  loss,  a 
new  trial  was  moved  for,  on  the  groimd  that  they  should 
have  been  told  that,  in  estimating  the  cost  of  repairs,  they 
ought  to  exclude  from  their  consideration  all  such  repairs  as 
were  made  necessary  by  the  decayed  state  of  some  parts  of 
the  ship.  The  Court,  however,  after  argument,  refused  the 
rule,  on  the  groimd  that  the  jury  had  been  told  to  consider 
the  damage  done  by  the  perils  insured  against  as  the  matter 
on  which  their  estimate  should  be  founded.  They  added, 
moreover,  that  on  a  careful  examination  of  the  evidence 

(t)  (1830),  LI.  &  Wels.  140. 
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ihey  thought  no  repairs  were  included  in  the  estimate  except   Sect.  1180. 
such  as  were  fairly  referable  to  perils  of  the  seas  (w). 

1131.  The  doctrine  in  the  United  States  on  this  subject  Dootrinem 
appears  to  agree  with  our  own,  and  may  be  shortly  stated  to  states  as  to 
be  that,  if  the  ship  be  seaworthy  for  the  voyage  when  she        ^"^** 
sailed,  and  repairs  have  been  rendered  necessary  in  the  course 
of  the  voyage  by  the  perils  insured  against,  the  increased 
expense  of  making  such  repairs,  arising  from  the  old  or 
decayed  state  of  the  ship,  is  not  to  be  deducted  in  calculating 
whether  the  cost  of  repairing  will  exceed  the  ship's  value 
when  repaired  (or,  as  the  rule  is  in  the  United  States,  half 
the  repaired  value). 

Thus,  in  one  American  case,  Livingston,  J.,  remarked, 
"  I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising, 
in  the  particidar  case,  from  the  ship's  bottom  being  worm- 
eaten  when  she  sailed)  are  not  such  as  to  make  the  ship 
innavigable  (unseaworthy),  no  deduction  is  to  be  made  on 
that  account  from  the  cost  of  repair  "  (x).  And  in  another 
case  the  Court  said  that  the  objection  could  be  made  only  in 
reference  to  the  seaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage  (y) ;  in  a  third  case  the  rule  is  stated  to 
be,  "  that  in  case  an  injury  is  received  by  an  old  and  decayed 
vessel  which,  independent  of  the  accident,  might  have  run 
some  time ;  if  the  repairs  cannot  be  put  on  her  so  that  the 
unsound  part  can  be  used  as  formerly,  without  an  expense 
equal  to  one-half  her  value  (in  our  law  it  woidd  be  exceeding 
her  value  when  repaired),  or,  in  other  words,  where  the  injury 
which  the  imderwriters  are  obliged  to  make  good  is  the  cause 
of  the  decayed  parts  requiring  repairs,  that  then  the  assured 
may  abandon ;  but  if  repairing  the  injury,  which  has  arisen 
from  one  of  the  perils  insured  against,  will  replace  her  in  the 
same  situation  she  was  in  before,  no  matter  how  imsound  all 

(tt)  PhiUips   V.  Naime  (1847),   4  g.  1547. 
C.  B.  843 ;  16  L.  J.  0.  P.  194.  ,  ^  ^  ^         ,      ^     , 

(X)  In  Depeyster  t^.  Col.  Ins.  Co.  ^^  Depau  r.  Ocean  Ins.  Co.  (1826), 

(1804),  2    Gaines,  86;    2   PhilHps,  6  Cowen,  63. 
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General  result 
of  the  antho- 
ritiesas  to 
this  point. 


Sect.  1181.  her  other  parts  may  be,  then  the  insured  shall  not  have  this 
right,  for  all  that  they  can  ask  is  that  the  ship  may  be  placed 
in  statu  quo^^  (s). 

1132.  The  rule,  therefore,  on  the  whole  appears  to  be  this  : 
If  the  ship  was  seaworthy  when  she  sailed,  the  assured  may 
abajidon  and  recover  for  a  total  loss  wherever,  by  the  perils 
insured  against,  the  ship  is  so  damaged  that  she  cannot  be 
rendered  navigable  again,  except  at  a  cost  greater  than  her 
repaired  value  ;  and  in  estimating  such  cost  no  deduction  is 
to  be  made  for  the  increased  expense  of  repairs,  arising  from 
her  age  or  state  of  decay.  If,  however,  she  can  be  repaired 
so  as  to  keep  the  sea  at  a  less  cost  than  her  repaired  value, 
the  assured  cannot  elect  to  abandon  merely  because,  owing  to 
her  decayed  condition,  the  expenses  of  complete  repairs  would 
be  greater  than  this. 

In  case  the  ship  is  stranded  or  simk,  with  cargo  on  board, 
and  the  operations  to  recover  her  are  applicable  equally  to 
the  cargo,  so  that  the  expense  becomes  general  average,  that 
proportion  of  it  which  falls  to  the  account  of  cargo  and  of 
freight  is  to  be  deducted  from  the  whole,  and  the  residue  only 
to  be  "considered,  in  estimating  the  cost  of  recovery  and  repairs 
of  ship  {a). 

What  is  the        il33.  The*  third  question  relates  to  the  value  of  the  ship, 
Sip^th^^     with  which  the  cost  of  repairs  is  to  be  compared.     In  open 

which  the  cost  policies  it  was  never  doubted  that  by  these  words  were  meant 

of  repairs  is  to 

be  compared?  the  real  value  of  the  ship  when  repaired.  It  was,  how- 
ever, for  some  time  a  litigated  question  in  English  law 
whether  the  standard  of  comparison  was  the  same  in  valued 
policies.     It  is  now  conclusively  decided  that  it  is. 

The  point  first  arose  distinctly  in  Allen  v.  Sugrue  (6),  and 
subsequently  in  Young  v,  Turing  {c).    It  was  finally  decided 


Where  opera- 
tions are  for 
recovery  of 
cargo  as  well 
as  ship. 


(«)  Per  Porter,  J.,  in  Hyde  v, 
Louisiana  State  Ins.  Go.  (1824),  2 
Martin  (N.S.)  410 ;  2  Phillips,  s.  1547. 

(a)  Kemp  v.  Hallidaj  (1865),  34 
L.  J.  Q.  B.  233  ;  L.  R.  1  Q.  B.  620 
(Ezoh.  Oh.) .  As  to  American  law,  of. 


2  PhilHps,  s.  1646. 

(b)  AUen  V.  Sngme  (1828),  8  B.  & 
Cr.  661  ;  3  M.  &  Ryl.  9 ;  8.  C,  at 
N.  P.,  Dans.  &  LI.  188. 

(c)  Young  V.  Turing  (1841),  2  M. 
&  Gr.  693 ;  2  Scott,  N.  R.  752. 
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by  the  House  of  Lords  in  Irving  v.  Manning  (d).    In  that   Sect.  1183. 
case  an  East  Indiaman,  while  lying  in  Madras  Roads  in  the  The  real 
course  of  her  voyage,  was  carried  out  to  sea  in  ballast  by  a  Jhip^when  ^ 
violent  hurricane,  and  was  brought  into  Calcutta  so  damaged  ^^*^^*^® 
that  the  cost  of  repairs  would  have  been  10,500/.,  and  her  not  the  value 
marketable    value  when   repaired  would    only  have    been  banning  v. 
9,000/.,  either  in  England  or  at  Calcutta.   The  latter  sum  was  Ir^g- 
also  her  marketable  value  at  the  time  of  effecting  the  policy 
and  immediately  before  the  casualty;    she  was,  however, 
valued  in  the  policy  at  17,500/.     The  ship  was  neither  re- 
paired nor  sold,  but  still  lay  at  Calcutta  in  statu  quo  at  the 
time  of  action  brought.     The  owner  gave  notice  of  abandon- 
ment and  claimed  to  recover  as  for  a  total  loss ;  and  the  jury 
foimd  a  verdict  for  the  full  amount  of  the  insurance,  subject 
to  a  special  case,  in  which  the  question  for  the  Court  was, 
whether  imder  the  circumstances  the  defendants  were  liable 
as  for  a  total  loss.    In  the  course  of  arguing  the  special  case, 
it  was  suggested  by  the  counsel  for  the  defendants  that, 
though  the  marketable  value  of  the  ship  when  repaired  was 
only,  as  stated,  9,000/.,  yet  her  worth  to  her  owners  (e)  was  Her  worth  to 
more,  and  in  fact   greater  than  the  estimated  cost  of  the    ®'^'^®"* 
repairs,  and  that  therefore  the  Court  could  not  infer  that 
they,  as  prudent  men,  if  uninsured,  would  not  have  repaired. 
In  answer  to  this  argument,  Cresswell,  J.,  said  that  the  ques- 
tion was  not  whether  the  plaintiffs,  if  uninsured,  would  have 
repaired,  but  whether  a  prudent  owner  would  have  done  so 
abstractedly  from  any  particular  fancy ;  and  the  Court  being 
of  opinion  that  the  facts  clearly  showed  that  a  prudent  owner, 
if  uninsured,  would  in  this  case  not  have  repaired,  gave  judg- 
ment for  the  plaintiffs  (/).    The  special  case  was  then  turned 
into  a  special  verdict,  with  the  additional  finding  "that  a 
prudent  owner,  if  iminsured,  woidd  not  have  repaired  the 

(d)  IrriDg  v.  Maiming  (1847),   1  Bee  post^  b.  1135,  and  Grainger  v. 

C.  B.  168 ;  2  C.  B.  784 ;  1  H.  L.  Martin,  there  cited. 
Caa.  817. 

(^)  As  to  the  value  of  a  peculiarly  (/)  Manning  v.  Irving  (1846),   1 

built  Bhip  to  her  particular  owners,  O.  B.  168. 
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Sect.  1138.  vessel " ;  and  in  this  state  the  Court  of  lExchequer  Chamber, 
on  the  authority  of  Allen  v.  Sugrue  and  Young  v.  Turing, 
aflBrmed  the  judgment  of  the  Court  below  (g).  Finally  it 
was  carried  into  the  House  of  Lords,  and  there  argued  by  the 
counsel  for  the  underwriters,  mainly  on  the  ground  that  if 
the  owners,  under  the  circumstances,  were  allowed  to  recover 
under  the  policy  the  full  amount  of  17,500/.,  the  first  prin- 
ciple of  insurance  law  —  that  the  policy  is  a  contract  of 
indemnity  only — ^would  be  overturned.  The  opinion  of  the 
Judges  on  the  point,  having  been  requested  by  their  Lord- 
ships, was  delivered  by  Patteson,  J.  After  stating  that,  had 
this  been  the  case  of  an  open  policy,  the  assured  would,  under 
the  circumstances,  have  been  entitled  to  recover  as  for  a  total 
loss — ^the  amount  to  be  ascertained  by  evidence — his  Lordship 
proceeds  as  follows : — 
The  valuation  "  What  difference,  then,  is  there  from  the  circumstance  that 
the  amount  the  policy  is  a  valued  policy  P  By  the  terms  of  it  *  the  ship, 
under^n^rs.  ^^'y  ^^^  ^  much  as  concems  the  assured,  by  agreement  between 
the  assured  and  assurers,  are  and  shall  be  rated  and  valued  at 
17,500/.,'  and  the  question  turns  upon  the  meaning  of  these 
words.  Do  they,  as  contended  for  by  the  plaintiff  in  error 
(the  imderwriters),  amount  to  an  agreement  that,  for  all 
purposes  connected  with  the  voyage,  at  least  for  the  purpose 
of  ascertaining  whether  there  is  a  total  loss  or  not,  the  ship 
should  be  taken  to  be  of  that  value,  so  that  when  a  question 
arises  whether  it  would  be  worth  while  to  repair,  it  must  be 
assumed  that  the  vessel  would  be  worth  that  sum  when  re- 
paired ;  or  do  they  mean  only  that,  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  to  be  paid  to  the  assured, 
when  the  loss  has  happened,  the  value  shall  be  taken  to  be 
the  sum  fixed,  in  order  to  prevent  disputes  as  to  the  quantum 
of  the  assured's  interest  P  We  are  all  of  opinion  that  the 
latter  is  the  true  meaning ;  and  this  is  consistent  with  the 
language  of  the  policy,  and  with  every  case  that  has  been 
decided  upon  valued  policies."     His  Lordship  then,  after 

(y)  Irving  V.  Manning  (1847),  2  0.  B.  784. 


Digitized  by 


Google 


CHAP.  VII.]  ON  SHIP.  1279 

taking  a  view  of  the  cases  cited  in  argument,  especially  Allen   Sect.  1133. 
V,  Sugrue  and  Young    v.   Turing,  thus   continued :   "  The  in  determin- 
principle  laid  down  in  these  latter  cases  is  this— that  the  ti^^^h^tSw" 
question  of  loss,  whether  total  or  partial,  is  to  he  determined  ^fY^  ^ 
just  as  if  there  were  no  policy  at  all,  and  the  estahlished  mode  partial,  the 
of  putting  the  question,  when  there  has  heen  what  is  perhaps  Sdered  aT*^" 
improperly  called  a  constructive  total  loss  of  a  ship,  is  to  ^^^f^ 
consider  the  policy  as  altogether  out  of  the  question,  and  to  question, 
inquire  what  a  prudent  iminsured  owner  would  have  done  in 
the  state  in  which  the  vessel  was  placed  hy  the  perils  insured 
against ;  if  he  would  not  have  repaired  the  vessel,  it  is  deemed 
to  he  lost.     When  this  test  has  been  applied,  and  the  nature 
of  the  loss  has  been  thus  determined,  the  quantum  of  com- 
pensation is  then  to  be  fixed. 

"  In  an  open  policy  the  amount  of  compensation  must  be 
then  ascertained  by  evidence ;  in  a  valued  one  the  agreed 
total  value  is  conclusive :  each  party  has  conclusively  admitted 
that  this  fixed  sum  shall  be  that  which  the  assured  is  entitled 
to  recover  in  case  of  a  total  loss. 

"  It  is  argued  that  this  course  of  proceeding  infringes  on  A  policy  of 
the  generally  received  rule  that  an  insurance  is  a  mere  eon-  not  a  perfect 
tract  of  indemnity,  for  that  thus  the  assured  may  obtain  more  ^^d^aiiy 
than  a  compensation  for  his  loss,  and  it  is  so.     A  policy  of 
insurance  is  not  a  perfect  contract  of  indemnity ;  it  must  be 
taken  with   this  qualification — ^that  the   parties  may  agree 
beforehand  in  estimating  the  value  of  the  subject  insured  by 
way  of  liquidated  damages,  as  indeed  they  may  in  other 
contracts  to  indemnify." 

The  House  of  Lords  aflSrmed  the  judgment  of  the  Courts 
below,  with  costs  {h), 

1184.  The  principle  thus  fixed  by  the  highest  authority  in  Same  doctrine 
this  country  had  some  time  previously  been  established  by  states.  ^^ 
the  Supreme  Court  of  the  United  States,  the  only  difference 
being  that  in  America  the  loss  is  held  constructively  total  when 

(h)  Irving  r.  Manning  (1847),  1  H.  L.  Cas.  817. 
VOL.  II.  4  N 
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Sect.  1134.  the  cost  of  repairs  exceeds  half  the  repaired  value.  The  rule 
is  thus  expressed  by  Story,  J.,  in  giving  the  judgment  of  the 
Supreme  Court :  "  that  if,  after  the  damage  is  or  might  be 
repaired,  the  ship  is  not  or  would  not  be  worth,  at  the  place 
of  repairs,  double  the  cost  of  repairs  (with  us  it  would  be  *  the 
cost  of  repairs'),  it  is  to  be  treated  as  a  technical  total 
loss"(/). 

Special  daufle.  In  consequence  of  the  establishment  of  this  doctrine  in  the 
United  States,  it  became  usual  in  the  Boston  policies  to  insert 
a  special  clause  "  that  the  assured  should  not  have  a  right  to 
abandon  the  vessel  for  the  amount  of  damage  merely,  unless 
the  amount  which  the  insurers  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss  should  exceed  half  the  amoimt 
insured"  (k). 

And  similarly  in  this  country  it  is  now  provided  by  the 
Institute  Clauses  that  the  insured  value  shall  be  taken  as  the 
repaired  value  in  ascertaining  whether  the  vessel  is  a  con- 
structive total  loss.  And  most  of  the  insurance  clubs  have  a 
clause  barring  claims  for  a  constructive  total  loss  unless  the 
estimated  cost  of  the  repairs,  &c.,  is  equal  to  80  per  cent,  of 
the  value  declared  in  the  policy,  although  the  value  of  the 
ship  when  repaired  may  be  less  than  the  cost  of  the  repairs. 


Institute 
Clause. 


In  case  of  a 
peculiar  ship. 


1186.  In  the  case  of  an  ordinary  ship  suitable  for  trade  in 
general,  her  selling  price  or  market  value  seems  to  be  a 
reasonable  standard  to  use,  in  making  comparative  estimates 
on  this  question  of  a  constructive  total  loss.  But  in  the  case 
of  a  peculiar  and  exceptional  vessel,  specially  built  for  her 
owners  with  a  view  to  a  particular  trade,  it  is  obvious  that 
her  value  to  sell  in  the  general  market  would  be  a  very 


(t)  Bradlie  v.  Maryland  Ins.  Co. 
(1838),  12  Peters,  S.  C.  B.  398; 
Patapsoo  Ins.  Ck).  v.  Southgate 
(1831),  6  Peters,  8.  C.  R.  604 ;  cited 
2  Phillips,  s.  1639.  This  point  has 
been  decided  the  other  waj  bj  the 
Supreme  Court  of  Massachusetts. 
Phillips,  ibid. 


{k)  Phillips,  gud  supra.  It  was, 
perhaps,  the  intention  of  the  defen- 
dants in  Forwood  v.  North  Wales 
Ins.  Co.  (1880),  9  Q.  B.  D.  732,  to 
protect  themselves  in  a  wimilf^f  man- 
ner. The  Court,  howerer,  held  that 
thej  had  not  suooeeded  in  doing  so. 
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erroneous  test.     Wood,  V.-C,  dealing  with  this  question,  alio .  Sect.  1186. 

intuitu  J  says  :  "  The  sum  which  the  ship  would  have  sold  for 

cannot  in  all  cases  he  the  true  criterion  of  its  value.     Cases 

might  arise  in  which  to  adopt  that  criterion  would  lead  to 

undue  depreciation.    A  particular  class  of  ships  might  be 

adapted  for  one  particular  description  of  traffic  and  for  that 

alone;    and  that  description  of   traffic  might  be  entirely 

occupied  by  one  company  with  which  it  might  be  hopeless 

to  compete,  so  that  there  would  be  no  market  for  a  ship  of 

that  particular  description.     If  such  a  case  should  ever  occur, 

it  would  be  necessary  for  the  Court  to  adopt  some  other 

criterion.     One,  I  venture  to  suggest,  might  be  to  ascertain 

the  price  given  for  the  ship  and  the  subsequent  deterioration. 

Some  such  criterion  would  have  to  be  adopted,  for  otherwise 

the  value  of  the  ship  would  be  what  the  ship  would  sell  for 

to  be  broken  up  "  (/). 

Such  a  case  as  the  learned  Vice-ChanceUor  supposed  has  Grainger  v. 
arisen  under  a  claim  agaiost  underwriters  as  for  a  total  loss. 
The  owners  had  purchased  the  "  Acadia,"  a  vessel  of  excep- 
tional size  and  class,  for  20,000/.,  and  were  employing  her  at 
the  time  when  she  was  obliged  by  sea  perils  to  take  refuge 
at  the  Mauritius,  so  damaged  that  the  necessary  repairs  were 
estimated  at  10,500/.  She  would  have  sold  in  the  general 
market,  when  thus  repaired,  for  7,500/. ;  her  value  to  sell  when 
the  risk  attached  was  7,500/.,  but  in  the  policy  was  fixed  at 
17,000/. ;  the  arbitrator,  however,  found  that  20  per  cent. 
would  have  been  a  fair  deduction  from  the  cost  price  for  wear 
and  tear,  at  the  date  of  the  policy.  She  was  sold  at  the 
Mauritius  imrepaired,  and  realized  1,350/.  gross.  The  arbi- 
trator further  found  as  a  fact  that  "  an  owner  wanting  such  a 
ship  for  the  particular  purposes  of  his  trade  at  the  time  when 
the  *  Acadia '  was  sold,  and  having  to  elect  to  sell,  to  repair 
or  to  purchase,  would  have  elected  to  repair — for  such  a  ship 
could  neither  have  been  built  nor  purchased  at  that  time  for 

(/)  Per  Wood,  V..C.,  in  the  AMcan      ^^^  reeponsibiUty  sections  of  the 
Steam  Ship  Ck>.  v.  Swanzj  (1866),  2 
K.  &  J.  664,  a  case  ariong  nnder  the      Merchant  Shipping  Act,  1864. 

4n2 


Digitized  by 


Google 


1282 


CONSTRUC?riVE  TOTAL  LOSS,  [pAET  lU. 


Sect.  1135.  80  small  a  sum  as  10,500/."  The  Court  below,  being  em- 
powered to  draw  inferences  of  fact,  inferred  that  the  actual 
owners,  as  they  were  employing  the  ship  at  the  time,  were 
such  owners  as  the  arbitrator  here  supposed  would  have  pre- 
ferred repairing,  and  therefore  held  that  the  plaintiffs  had 
failed  to  prove  a  constructive  total  loss  (m).  This  judgment 
was  aflSrmed  by  the  Court  of  Error  (w). 


EfPect  of  sale 
of  damaged 
vessel  by 
holders  of 
bottomry 
bond. 


Whatlrindof 
necessity  wiU 
justify  the 
master  in  re- 
Bortiog  to  a 
bottomry 
bond. 


1136.  The  mere  fact  that  a  vessel,  after  suffering  damage 
which  has  been  repaired  by  the  master  abroad  on  bottomry, 
is  sold  on  arrival  at  her  port  of  destination  at  the  instance  of 
the  bond-holders  and  realizes  less  than  enough  to  satisfy 
their  claims,  is  not  sufficient  to  constitute  a  constructive  total 
loss  (o).  Where,  however,  the  underwriters  have  dissuaded 
the  assured  from  persisting  in  his  intention  to  abandon,  and 
themselves  ordered  the  repairs,  they  will  be  liable  as  for  a 
total  loss  if,  on  the  ship's  subsequent  arrival  in  port  charged 
with  a  bottomry  lien  for  the  repairs,  they  refuse  to  discharge 
the  bond  and  allow  her  to  be  sold  to  satisfy  the  claim  of  the 
obligees  (p). 

As  to  the  kind  of  necessity  that  will  justify  the  master,  in 
raising  money  for  repairs  on  bottomry,  it  has  been  laid  down 
by  Story,  J.,  in  a  most  elaborate  and  learned  judgment,  that 
there  must  not  only  be  a  necessity  for  the  repairs,  but  also  a 
necessity  of  resorting  to  bottomry  as  the  sole  means  of 
defraying  them ;  and  that  it  is  only  when  this  is  the  only 
or  the  least  disadvantageous  mode  of  borrowing,  that  the 
master  is  at  liberty  to  avail  himself  of  it  as  a  dernier 
ressort  {q). 


(m)  Grainger  v.  Martin  (1862),  2 
B.  &  S.  456. 

(n)  In  error,  4  B.  &  S.  9.  Martin, 
B.,  and  Keating,  J.,  however,  dis- 
sented. 

(o)  This  seems  to  follow  from  the 
decision  in  Benson  v.  Chapman  ( 1 849), 
6  M.  &  Gr.  792 ;  Chapman  v.  Benson 
(in  error),  6  C.  B.  330 ;  2  H.  L.  696 
— where  the  question,  however,  was 


as  to  a  total  loss  of  freight,  not  of 
ship.    Cf.  2  PhiUips,  ss.  1654,  1558. 

(p)  Da  Costa  t^.  Newnham  (1788), 
2  T.  R.  407 ;  Peele  v.  Merchants' 
Ins.  Co.  (1822),  3  Mason,  27,  per 
Story,  J.    See  2  PhilUps,  s.  1657. 

{q)  Judgment  of  Story,  J.,  in  the 
ease  of  the  Ship  Fortitude  (1838),  3 
Sumner,  R.  228. 
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In  short,  as  Chancellor  Kent  states  the  result  of  the  case,   Sect.  1136. 
good  faith  and  an  apparent  necessity  under  the  exercise  of 
the  master's  judgment  at  the  time  ore  sufficient  to  justify  a 
bottomry  bond  (r). 

1187.  It  should  be  added  that  the  doctrine  of  constructive  The  doctrine 
total  loss  is  not  applicable  to  contracts  of  bottomry,  nor  to  to^'^Ms  does 
policies  effected  on  bottomry  loans.     If  the  ship  exist  in  i^ot  apply  to 

*       ^  ^  •'  '-  oontracis  or 

specie,  though  in  a  state  which  would  warrant  an  assured  on  insurances  on 
ship  to  abandon,  as  where  the  cost  of  repairs  would  greatly 
exceed  her  value  when  repaired,  the  assured  on  bottomry 
cannot  recover ;  for  the  ship  must  be  absolutely  and  totally 
destroyed  in  order  to  discharge  the  borrower  (s) :  d  fortiori, 
capture  producing  merely  a  temporary  retardation  of  the 
voyage,  and  followed  by  restoration  before  action  brought, 
will  not  discharge  him(^).  On  the  other  hand,  so  long  a^ 
the  ship  exists  in  specie  the  claim  of  the  bottomrj?'  bond- 
holders to  the  salvage  will  prevail  over  that  of  the  under- 
writers on  ship  to  whom  she  has  been  abandoned,  and  such 
claim  will  be  allowed  to  extend  to  the  whole  salvage,  whatever 
may  have  been  the  sum  advanced  on  bottomry  (w). 

1188.  Capture,  arrest,  or  embargo,  if  likely  to  be  of  long  Oonfitructive 
continuance  (a?),  barratrous  seizure,  or  total  desertion  at  sea  goods  in 
by  the  crew — any  forcible  dispossession,  in  short,  or  effective  ^^^j^  ^^^ 
privation  of  the  control  over  his  property — gives  eLprimd/acie  Capture,  &c. 
right  of  abandonment  to  the  assured  on  goods,  just  as  in  the  a  TOMtru^e 
case  of  the  ship.  ^^.'''''''' 

Capture,  followed  by  confiscation  or  by  unpreventable  sale 
and  imredeemed  by  any  restoration  of  the  goods  or  their 
proceeds  before  action  brought,  is,  as  we  have  already  seen,  a 

(r)  3  Kent,  Com.  163,  note.  {u)  Stephens  v.  Broomfield  (1869), 

(«)  Thompson  r.  Royal  Exch.  Ass.  L.  R.  2  P.  0.  616.    So  in  America 

Ck).  (1813),  1  M.  &  S.  30 ;   Broom-  Ins.  CJo.  r.  Gkjssler  (1877),  96  U.  S. 

field  V.  Southern  Ins.   Ck).   (1870),  646. 

L.  R.  6  Ex.  192.  {x)  Of.    Rodooanachi    v,    Elliott 

•  (t)  Joyce   if.    Williamson    (1783),  (1873),  L.  R.  8  C.  P.  649 ;  9  C.  P, 

2  ICarsh.  Ins.  760.  618, 
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Beet.  1138.   case  of    total  lose  on  goods,  without  notice    of  abandon- 
ment(y). 

If,  however,  after  capture,  or  even  after  capture  and  confis- 
cation, the  goods  subsist  in  specie,  and  there  is  any  chance  of 
restitution  either  of  the  goods  themselves  or  their  proceeds 
by  the  issue  of  any  pending  negotiation,  the  assured  cannot 
recover  as  for  a  total  loss  without  notice  of  abandonment  (s). 
Where  news        If,  after  capture  and  before  notice  of  abandonment,  a  final 
the  same  time  decree  of  restitution  has  been  made,  it  has  been  held  in  the 
^stftK""^  United  States,  and  no  doubt  would  be  so  in  this  country  (a), 

the  aaaured      that  the  assured  on  goods  cannot,  on  hearing  at  one  and  the 
cannot  aban-  .  i.    i  i       -i  «... 

don.  same  time  of  the  capture  and  the  decree  of  restitution,  give 

notice  of  abandonment,  although  the  goods  may  not  in  fact 

have  been  at  that  time  actually  restored  to  him,  for  there  is 

then  no  such   prospect  that  the  loss,  as  to  him,   will  be 

eventually  total,  as  to  justify  a  notice  of  abandonment  (b)  ; 

and  the  case  is  the  same  where  notice  of  abandonment  has 

been  given  after  the  final  decree  of  restitution  was  in  fact 

made,  but  before  the  assured  had  heard  of  it  (c). 


So  if,  after 
notice  and 
before  action 
brought,  cap- 
tured goods 
are  restored, 
the  right  to 
recover  as  for 
a  total  loss  is 
divested. 


1139.  But  although  a  prtmd  facie  right  of  abandonmenji 
may  have  been  duly  exercised  by  giving  notice  of  abandon- 
ment when  the  circumstances  justified  it,  still  the  right  of  the 
assured  to  recover  as  for  a  total  loss  depends,  in  this  country, 
as  in  the  case  of  the  ship,  upon  the  ultimate  state  of  the 
property  at  the  time  of  action  brought ;  if  before  that  time 
the  goods,  after  capture  and  recapture,  have  been  restored  to 
the  assured,  or  brought  into  this  country  xmder  such  circum- 
stances that  he  may,  if  he  pleases,  take  possession  of  them. 


{y)  Mullett  V.  Shedden  (1811),  13 
East,  304;  Mellishv.  Andrews  (1812), 
15  East,  13;  Stringer  v,  English, 
&o.  Ins.  Co.  (1869),  L.  R.  4  Q.  B. 
676 ;  6  Q.  B.  699. 

(z)  Tunno  v.  Edwards  (1810),  12 
East,  488.  Of.  Goldsohmid  v.  Gillies 
(1813),  4  Taunt.  802. 

{a)  See  Barker  v,  Blakes  (1808),  9 


East,  283. 

(b)  Adams  v,  Delaware  Ins.  Ck>. 
(1811),  3  Binn.  287,  cited  2  PhilHps, 
s.  1662.  Of.  Hamilton  v.  Kendei 
(1761),  2  Burr.  1210. 

(e)  MarshaU  f^.  Delaware  Ins.  Ck>. 
(1808),  4  Oranoh,  202,  cited  Phillips, 
ubi  supra;  Bainbridge  v,  Neilson 
(1808),  10  East,  329. 
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and  may  reasonably  be  expected  to  do  so,  his  right  to  recover  Sect.  1180. 
as  for  a  total  loss  will  be  thereby  divested  {d). 

Thus  where,  after  seizure  of  the  ship  for  breach  of  blockade,  Naylor  v. 
and  subsequent  rescue  by  the  master  and  crew,  the  goods  were  *^  ^^' 
brought  bewk  to  their  home  port  of  loading  in  this  country, 
and  there  warehoused,  so  that  the  assured  might  have  had 
possession  of  them  on  paying  the  salvage  expenses,  but  instead 
of  doing  so  he  let  them  remain  where  they  were,  and,  relying 
on  a  previous  notice  of  abandonment,  brought  his  action  for  a 
total  loss — Lord  Tenterden  and  the  Court  of  King's  Bench 
held  that  he  could  not  recover,  as  the  loss  had  in  fact  ceased 
to  be  total  before  action  brought  (e). 

1140.  Yet  the  mere  fact  that  the  goods  are  restored,  or  The  mere 
subsist  in  specie,  before  action  brought,  is  not  of  itself  suffi-  of^restoraS^I 
cient,  irrespective  of  all  considerations  as  to  the  circimistances  ^J  !?^^^^® 
xmder  which  the  restoration  takes  place,  to  deprive  the  assured,  in  specie 
who  has  once  justifiably  given  notice  of  abandonment,  of  his  brought  will 
right  to  insist  on  such  notice  and  recover  as  for  a  total  loss,      di^v^'th© 

A  ship  timber-laden,  insured  from  Sierra  Leone  to  this  right  to  re- 

,  ,  cover  as  for  a 

country,  was  barratrously  seized  by  her  crew  and  carried  oflE  total  loss. 

to  Barbadoes,  where  the  ship  and  part  of  the  cargo  were  sold  ]^^^  ^' 

(but  not  for  or  on  accoxmt  of  the  assured)  to  defray  the 

expenses  incurred  there;  the  remainder  of  the  timber  (186 

logs  out  of  233)  was  afterwards  forwarded  to  this  country  by 

another  ship,  but  not  by  the  directions  of  the  assured  or  any 

person  authorized  by  him,  and  it  was  sold  in  this  country,  but 

not  by  him  or  his  orders.    After  this,  having  given  due  notice 

of  abandonment  on  first  hearing  of  the  casualty,  he  brought 

his  action  for  a  total  loss.    The  Court  held  this  to  be  a  dear 

case  of  constructive  total  loss.    "  Here,"  said  Lord  Tenterden, 

"  by  the  fraud  and  barratry  of  the  master  and  mariners,  the 


(d)  AU  the  oases  on  this  subject  this  chapter,  in  dealing  with  con- 
are  reviewed  bj  Collins,  J.,  in  Bays  stmotiye  total  loss  of  ship. 
V.  Boyal  Exchange  Ass.  Corp.,  [1897]  {e)  Naylor  v.  Taylor  (1829),  9  B.  & 
2  Q.  B.  135.    They  haye  already  Cr.  718 ;  4  H.  ft  Byl.  526 ;  S,  C.  at 
been  more  particularly  referred  to  in  N.  P.,  Dans.  &  LI.  240. 
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Parry  r. 
Aberdein. 


Sect.  1140.  cargo  was  taken  out  of  the  possession  of  the  assured.     From 

that  time  it  became  to  him  a  total  loss.    The  payment  of  the 

'       wages  at  Barhadoes  and  the  sending  home  the  186  logs  were 

not  acts  of  the  assured  or  of  any  person  authorized  by 

liim"(/). 

So  where,  after  desertion  of  the  ship  by  the  crew,  and 
notice  of  abandonment  duly  given,  the  goods  were  many 
months  after  the  loss  delivered  to  the  agents  of  the  assured 
abroad  before  action  brought,  but  in  such  a  state  of  damage 
that  they  would  have  been  worthless  if  sent  on  to  their  port 
of  destination,  even  had  there  been  a  ship  to  take  them  on, 
which  there  was  not ;  and  they  were  consequently  sold  at  the 
foreign  port  for  less  than  the  expenses  of  salvage — this  was 
held  not  to  be  such  a  restoration  of  the  goods  as  to  prevent 
the  assured  from  insisting  on  his  abandonment,  and  recovering 
as  for  a  total  loss  (g). 

The  ground  of  decision  in  this  case  was  that  the  total  loss 
occasioned  by  the  desertion  of  the  ship  by  the  crew  had  never 
ceased  to  be  a  total  loss  as  to  the  goods.  "  Can  any  person 
say,"  asks  Lord  Tenterden, "  that  the  goods,  although  remain- 
ing in  specie,  were  not  as  effectually  lost  to  the  assured,  when 
the  ship  was  deserted,  as  if  they  had  then  gone  to  the  bottom 
of  the  sea,  or  that  the  subsequent  events  produced  a  restoration 
of  them  to  the  owners  ?  "  (A). 


A  fortiori  if 
there  be  no 
restitutioii. 


1141.  Still  less  doubt  wiU  there  be  if,  after  capture,  seizure, 
or  arrest,  followed  by  recapture,  decree  of  restitution,  &c.,  the 
goods  never  have  been  effectively  restored  to  the  possession 
or  within  the  means  of  possession  of  the  assured  before  action 
brought ;  the  loss  once  total  continues  total,  as  to  the  assured, 
down  to  the  time  of  action  brought. 

"If,  before  action  brought,"  said  Lord  Campbell  («),  "  the 


(/)  Dixon  V.  Eeid  (1822),  5  B.  & 
Aid.  697 ;  1  Dowl.  &  Ryl.  207. 

(ff)  Pany  v,  Aberdein  (1829),  9  B. 
&  Or.  411;  4M.  &Ryl.  343. 

(A)  Pany  v,  Aberdein  (1829),  9  B. 
&  Or.  at  p.  416. 


(»)  In  deliyering  the  judgment  of 
the  Court  in  Lozano  v.  Janaon  (1869), 
28  L.  J.  Q.  B.  337,  343 ;  2  E.  &  E. 
100.  See  the  judgment  in  Dean  v, 
Hornby  (1864),  3  E.  &  B.  190. 
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goods  had  been  restored  to  the  assured,  or  he  had  the  means  Sect.  1141. 
of  getting  possession  of  them  under  such  circumstances  as 
ought  to  have  induced  a  prudent  man  to  take  pcJssession  of  « 
them,  his  claim  could  now  only  have  been  made  for  a  partial 
loss.  It  has  often  been  held,  that  if  the  ultimate  consequence 
of  a  peril  insured  against  is  merely  the  loss  of  a  voyage,  or  a 
suspension  or  retardation  of  a  mercantile  adventure,  although 
a  notice  of  abandonment  had  been  justifiably  given,  a  total 
loss  cannot  be  claimed.  But  the  mere  existence  of  the  ship 
or  goods  insured,  after  a  total  loss  and  abandonment,  so  that 
possession  of  them  may  possibly  be  resimied  by  the  owner, 
will  not  reduce  it  to  a  partial  loss :  Mclver  v,  Henderson  (A), 
and  Cologan  v.  The  London  Assurance  Company  (/).  The 
true  rule  seems  to  us  to  be  laid  down  by  Bayley,  J.,  in 
Holdsworth  v.  Wise  (w),  that  the  subject  of  the  insurance 
must  be  in  *  existence  under  such  circumstances  that  the 
assured  may,  if  they  please,  have  possession  and  may  reason- 
ably be  expected  to  take  possession  of  it.' " 

A  ship,  with  a  cargo  of  wheat  insured  "  free  of  average  "  Cologan  f>. 
from  Quebec  to  Teneriffe,  was  captured  and  recaptured  and  co. 
taken  into  Bermuda,  where  part  of  the  wheat  was  thrown  into 
the  sea  as  putrid.  As  to  the  rest,  an  embargo  on  all  provi- 
sions in  Bermuda  (owing  to  a  scarcity  of  food  there) ,  pre- 
vented the  captain  from  forwarding  it  to  Teneriffe,  and  he 
consequently  offered  it  for  sale  at  Bermuda.  Owing  to  the 
low  price  bid,  he  bought  it  in  for  his  owners  and  wrote  to 
England  to  inform  them  of  what  had  passed.  On  receipt  of 
this  letter  the  assured  gave  immediate  notice  of  abandonment. 
Subsequently  the  captain,  by  leave,  carried  it  to  Madeira,  sold 
it  there,  and  took  in  a  cargo  of  vmie,  with  which  he  arrived  in 
England  before  action  brought.  The  assured,  relying  on 
their  previous  notice  of  abandonment,  brought  their  action 
for  a  total  loss,  and  the  Court  held,  under  the  circumstances, 

{k)  (1816),  4  M.  &  S.  676.  (/)  (1816),  6  M.  &  B.  447. 

(m)  (1828),  7  B.  &  Or.  798. 
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Sect.  1141.   that    they    had    a    right    to    recover    the    whole    amoimt 
clauned  («). 

Bayley,  J.,  puts  the  case  in  a  very  dear  light:  "The 
destination  is  to  Tenerifle ;  the  ship,  with  the  cargo,  in  her 
course  thither,  is  captured ;  recapture  follows,  but  not  so  as  to 
enable  the  ship  to  proceed  to  Tenerifle,  for  she  is  sent  to 
Bermuda,  where  she  is  placed  under  an  embargo,  from  which 
she  is  never  released,  except  upon  condition  of  altering  her 
destination  to  Madeira.  Therefore  there  has  been  no  restitu- 
tion of  any  part  of  the  cargo,  as  it  regards  the  risk  insured  to 
Tenerifle  "(o). 

Loes  of  1142.  An  insurance  on  goods  is  a  contract  to  indemnify  the 

©ffectwm^^  assured  for  any  loss  he  may  sustain  by  his  goods  being  pre- 
stroctivetotal  vented,  by  the  perils  of  the  seas,  from  arriving  in  safely  at 
their  port  of  destination  (p).  If,  therefore,  the  assured  has 
given  notice  of  abandonment  at  a  time  when  the  loss  was  total 
by  the  forcible  dispossession  of  all  control  over  his  goods,  he 
will  not  be  precluded  from  afterwards  recovering  as  for  a 
total  loss,  by  their  being  restored  to  him,  before  action  brought, 
under  circumstances  which  make  it  utterly  hopeless  for  him 
ever,  or  within  any  assignable  period,  to  procure  their  arrival 
at  their  destined  port.  Loss  of  the  voyage  in  this  sense,  i.e.y 
a  practical  and  effective  impossibility  of  ever  sending  the 
goods  on  to  their  port  of  destination,  is,  if  caused  by  tlie 
perils  insured  against,  a  constructive  total  loss  on  goods, 
though  as  we  have  already  seen  it  would  not  be  so  on  the 
ship.  This  complete  hopelessness  of  ever  bringing  the 
adventure  on  the  goods  to  a  successful  termination — this 
forced  termination  oi  the  risk  by  the  perils  insured  against 
— is  carefully  to  be  distinguished  from  that  mere  temporary 
retardation  of  the  voyage  for  the  season  which,  as  we  shall 
see  hereafter,  gives  in  itself  no  right  of  abandonment  of 
goods  except  where,  being  perishable  and  sea-damaged,  it 

(»)  Oologan  V.  London  Ajbs.  Co.  {p)  Per  Bayley,  J.,  5  H.  ft  S.  466  ; 

(1816),  6  M.  &  S.  447.  per  Lord  Abinger  in  3  Bing.  N.  C. 

(o)  Ibid,  466.  278. 
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is  impossible  to  send  them  on  in  the  same  or  any  other  ship,   Sect.  1142. 
and  therefore  necessary  to  sell  them  at  the  port  of  casuaHy. 

1148,  The  following  case  is  an  illustration  of  the  above 
principles : — 

An  American  (neutral)  ship,  having  on  board  a  cargo  of  Barker  v. 
oil  insured  from  New  York  to  Havre,  was  seized  on  her  ^' 
voyage  by  a  British  cruiser,  and  carried  into  Bristol  on  sus- 
picion of  having  enemy's  goods  on  board.  While  she  was 
there  detained,  the  British  government  declared  the  port  of 
Havre  to  be  in  a  state  of  blockade,  and  it  so  continued  from 
that  time  until  the  commencement  of  the  action.  Some  time 
after  this,  a  decree  having  been  made  for  the  restoration  of 
the  oil  to  the  assured,  it  was  given  up  to  their  agents  in  this 
country,  who  applied  to  the  captain  of  the  ship  to  reload  and 
carry  it  on  to  Havre,  which,  however,  he  absolutely  refused 
to  do,  and  sailed  away  to  New  York,  leaving  the  oil  behind. 
hiTn  in  Bristol,  where  it  was  sold  without  prejudice  to  the 
rights  of  the  parties.  After  this  the  assured  brought  his 
action  for  a  total  loss.  He  failed  in  the  action  because  his 
agents  had  not  given  notice  of  abandonment  till  too  late;  but 
had  the  notice  been  duly  given,  Lord  Ellenborough  intimated 
that  he  might  have  recovered  what  he  claimed,  on  the  ground 
that  although  the  goods  themselves  had  been  ordered  to  be 
restored  and  were  capable  of  being  so,  yet  "  the  impossibility 
of  prosecuting  the  voyage  to  the  place  of  destination,  which 
arose  during  and  in  consequence  of  the  prolonged  detention 
of  the  ship  and  cargo,  may  be  properly  considered  as  a  loss 
of  the  voyage ;  and  such  loss  of  voyage,  upon  received 
principles  of  insurance  law,  as  a  total  loss  of  the  goods 
which  were  to  have  been  transported  in  the  course  of  such 
voyage  "  (q). 

This  case  in  fact  shows  what  Lord  Ellenborough  stated  to 
be  the  true  doctrine  on  another  occasion,  that  a  total  loss 

(q)  Barker  v.  Blakes  (1808),  9  East,  283. 
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Lozano  9. 
Janson. 


Sect.  1143.  of  the  cargo  may  he  effected  by  a  total  and  permanent  in- 
capacity in  the  ship  to  perform  the  voyage,  for  that  is  a 
destruction- of  the  contemplated  adventure  (r). 
-  The  facts  of  Lozano  v.  Janson,  the  judgment  in  which  case 
has  abeady  been  referred  to,  were  as  follows  : — A  vessel  was 
boarded  on  the  coast  of  Africa  as  a  slaver  by  a  British  cruiser, 
and  was  carried,  with  her  cargo,  the  subject  of  insurance,  to 
St.  Helena,  where  both  ship  and  cargo  were  condemned  by 
the  Vice- Admiralty  Court  in  the  year  1854.  The  cargo  was 
unloaded,  such  of  it  as  was  perishable  was  sold,  and  the  rest 
stored  on  the  island  pending  an  appeal  to  the  Privy  Council 
in  England.  Possession  of  the  goods  could  not  be  obtained 
at  aU  until  December,  1856,  and  then  only  on  too  stringent 
terms  as  to  giving  bail,  which  the  owners  refused  to  comply 
with.  The  insurance  was  on  cargo  at  and  from  London  to 
Ambriz  or  Loanda  on  the  coast  of  Africa.  The  sentence  of 
condemnation  was  reversed  in  1858,  and  the  assured,  who  had 
given  notice  of  abandonment  in  due  time,  was  held  by  the 
Court  of  Queen's  Bench,  in  1859,  entitled  to  recover  as  for  a 
total  loss  («). 


Gonstmctiye 
total  loss  on 
goods:  where 
they  are  sea- 
damaged ,  and 
cannot  be  for- 
warded— 
right  of 
master  toseU 
the  cargo. 

Perishable 
goods. 


1144.  An  insurance  upon  a  cargo  for  a  particular  voyage 
contemplates  that  the  voyage  shall  be  performed  with  that 
cargo  (t).  Hence,  where  the  original  ship  is  disabled  in  the 
course  of  the  voyage,  and  no  other  can  be  procured  at  the 
port  of  the  casualty  or  any  neighbouring  port,  the  master  has 
a  right,  where  the  cargo  is  of  a  perishable  nature  and  sea- 
damaged,  to  sell  it  at  such  port  for  the  benefit  of  all  con- 


{)•)  In  Anderson  v.  Wallis  (1813), 
2  M.  &  S.  240.  So  also  per  Bram- 
well,  B.,  in  delivering  the  judgment 
of  the  Exoh .  Chamber  in  Bodocanachi 
r.  ElUott  (1874),  L.  R.  9  C.  P.  at 
p.  622. 

(«)  Lozano  v.  Janson  (1859),  2  E. 
&  E.  100  ;  28  L.  J.  Q.  B.  337. 

{t)  Per  Lord  Ellenborough  in  de- 
livering the  judgment  of  jthe  Court 


in  Anderson  v,  Wallis  (1813),  2  M.  & 
S.  at  p.  247.  Per  Lord  Abinger  in 
Boux  V,  Salvador  (1836),  3  Bing. 
N.  C.  at  p.  278.  *  *  The  object  of  the 
policy  is  to  obtain  an'indemnity  for 
any  loss  that  the  assured  may  sustain 
by  the  goods  being  prevented  by  the 
perils  of  the  sea  from  arriving  in 
safety  at  the  port  of  their  destina- 
tion." 
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oemed,  and  the  assured  on  goods  in  Kke  case  may  abandon  (w),  Sect.  1144. 
and  recover  as  for  a  total  loss.  Where,  however,  the  original 
ship  can  be  repaired,  with  any  prospect  of  sending  on  the 
cargo,  or  what  remains  of  it,  in  a  marketable  state  to  its  port 
of  destination,  or  where  another  ship  can  be  procured,  either 
at  the  same  or  a  contiguous  port,  without  any  very  extra- 
ordinary delay  or  sacrifice,  the  master  is  at  all  events  em- 
powered, if  not  bound,  to  send  it  on,  and  he  certainly  has  no 
right  in  such  case  to  sell,  nor  can  the  assured  on  goods  abandon 
and  recover  as  for  a  total  loss  (;r). 

1145.  If  the  cargo  be  imperishable,  or,  though  perishable,  ImperiahaUe 
not  so  sea-damaged  as  to  be  in  danger  of  being  spoiled  or  ^^^^^^^' 
destroyed  by  the  delay,  the  mere  impossibility  of  repairing 
the  original  ship  or  procuring  another  in  time  to  send  on  the 
cargo  80  as  to  save  the  season,  will  not  entitle  the  master  to  sell, 
nor  the  assured  on  abandonment  to  recover  as  for  a  total  loss ; 
mere  loss  of  the  voyage  for  the  season  is  never  a  constructive 
total  loss  on  imperishable  goods,  and  can  only  become  so  in 
the  case  of  perishable  goods,  when  they  are  so  sea-damaged 
that  to  keep  them  till  they  can  be  sent  on  woidd  involve  their 
being  destroyed,  or  rendered  worthless  for  all  merchantable 
purposes.  If  indeed  a  perishable  cargo  is  reduced  by  sea- 
damage  to  such  a  state  at  the  intermediate  port,  that,  if  sent 
on  to  its  port  of  destination,  it  would  perish  before  arriving 
there  from  the  progress  of  rapid  putrefaction,  the  master  is 
justified  in  selling,  and  the  assured  may  recover  a  total  loss 
even  without  notice  of  abandonment,  although  the  original 
ship  may  not  be  disabled,  but  capable  of  being  repaired  so  as 
to  take  on  the  cargo. 

The  test,  however,  of  what  a  prudent  owner  uninsured 
would  have  done  under  the  circumstances,  is  not  applicable  to 


(u)  If  the  g6ods  are  sold,  noUoe  of  266 ;  Rankin  v.  Potter  (1872),  L.  R. 

abandonment  is  mmecessarj.    Fam-  g  n.  L.  83. 
worths. Hyde (1866),  ISC.  B.  (N.  8.) 

835 ;  L.  R.  2  C.  P.  204.    Cf.  Roux  (^)  Meyer  v.  RaUi  (1876),  1  C.  P. 

V.  Salvador  (1836),  3  Bing.  N.  C.  D.  358. 
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Sect.  1145.  the  case  of  goods  sold  abroad,  at  all  events  where  the  insur- 
ance is  "  free  of  average."  Nothing  under  such  a  policy  will 
make  the  underwriter  liable  as  for  a  total  loss  on  memorandum 
articles,  except  (1)  the  impossibility  of  sending  them  on  so 
as  to  arrive  in  specie,  or  (2)  the  impossibility  of  sending 
them  on  except  at  a  cost  greater  than  their  saleable  value  on 
arrival  {y). 

Loss  of  1146.  The  Court  of  King's  Bench  in  the  time  of  Lord 

b^ot!  ^^  Mansfield— proceeding  on  the  doctrine  that  loss  of  the  voyage, 
by  which  expression  he  appears  to  have  understood  the  voyage 
by  the  particular  ship  or  for  a  particular  season,  was  loss  of 
the  subject  insured — gave  certain  decisions  which  probably 
would  not  now  be  upheld.  Thus  in  one  case,  where  insurance 
was  on  "  ship,  freight,  and  cargo,  from  Tortola  to  London," 
and  the  ship  soon  after  sailing  put  back  into  Tortola  irre- 
parably damaged.  Lord  Mansfield  allowed  the  assured  to 
retain  their  verdict  for  the  whole  amount  insured,  though  the 
greater  part  of  the  cargo  (sugars  warranted  free  of  average) 
might  have  been  sent  on  from  Tortola  to  London  by  other 
ships  then  in  the  harbour.  One  ground  of  decision  was  that 
the  whole  cargo  could  not  be  sent  on  (z).  In  another  case 
the  decision  was  that  a  perishable  cargo  (also  sugars),  having 
after  capture  of  ship  been  brought  by  recaptors,  during  the 
existence  of  an  embargo  there,  into  a  foreign  port  where, 
there  being  no  storehouses,  it  must  necessarily  have  been  kept 
six  months  on  board  a  leaky  ship,  was  justifiably  sold  by  the 
master  so  as  to  cast  a  total  loss  on  the  underwriters  (a). 


Mereretarda-  1147.  In  both  these  cases  Lord  Mansfield  lays  considerable 
theVoyage  for  stress  upon  the  loss  of  the  voyage  for  the  season,  as  one  of  the 
the  season  is     criteria  for  determininff  whether  the  sale  was  justified  and 


never  a  oon- 


(y)  Navone  f .  Haddon  (1850),  9  {z)  Manning  v.  Newnham  (1782), 

0.  B.  30 ;  Reimer  v,  Ringrose  (1851),  3  Dougl.  130. 

6  Exch.   263 ;    Roeetto   v.  Gnmey  (a)  Milles   v.  Fletcher   (1779),    1 

(1851),  11  C.  B.  176  ;  Famworth  v.  DougL  232.    This  case  may  perhaps 

Hjde  (1866),  18  0.  B.  (N.  S.)  836  ;  be  justified  on  the  facts,  though  not 

on  appeal,  L.  R.  2  0^  P.  204.  on  the  grounds,  of  the  decision. 
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the  loss  oonstniotively  total.     The  two  following  Ofises,  how-   Sect.  1147. 
ever,  clearly  establish  the  position  that  the  mere  loss  or  struotive  .total 
retardation  of  the  voyage  for  the  season,  owing  to  the  dis-  p^^ble" 
ability  of  the  original  ship  and  the  impossibility  of  at  once  ^^  ^^^ 
procuring  others  to  forward  the  cargo,  never  gives  the  right  perishable 
of  sale  or  abandonment  in  the  case  of  imperishable  goods,  they  are  so 
and  only  does  so  in  the  case  of  perishable  commodities  when,  ^"^  thBy^y 
from  the  sea-damage  they  have  already  sustained,  it  appears  ^  ^^^ 
in  the  highest  degree  probable  that  they  will  be  totally  canbefor- 
destroyed  or  spoiled  as  merchantable  articles,  if  kept  at  the 
port  of  distress  till  they  can  be  forwarded.     In  this  latter 
case  the  master  may  sell,  and   the  assured  abandon,  not 
because  the  voyage  has  been  lost  or  retarded,  but  because,  in 
the  language  of  Lord  Ellenborough,  ^^  the  goods  themselves 
have  received  some  material  detmage  operating  a  destruction 
of  the  thing  insured  "  {b). 

"  Copper,  iron,  and  nails  "  were  insured  "  free  of  average  "  Anderson  r. 
from  London  to  Quebec.  The  ship,  which  sailed  late  in  the  ^*^^' 
autumn,  was  compelled  by  tempestuous  weather  to  put  back 
and  run  into  the  port  of  Kinsale,  where  she  was  surveyed,  and 
f  oxmd  to  be  so  damaged  that  she  could  not  be  repaired  in 
time  to  reach  Canada  that  season ;  nor  could  any  ship  be 
procured  either  in  Kinsale  or  Cork  in  which  to  send  on  the 
cargo,  till  the  next  spring.  On  the  result  of  tiie  survey  being 
known,  the  assured  gave  notice  of  abandonment,  and  the 
cargo,  which  had  been  only  damaged  to  a  very  trifling  extent, 
was  sold  at  Kinsale  by  their  orders.  The  Court  held,  on  the 
principles  already  indicated,  that  xmder  these  circumstances 
the  assured  could  not  recover  as  for  a  total  loss,  for  this  was 
a  mere  temporary  retardation  of  the  voyage,  not  at  all  tending 
to  the  destruction  of  the  thing  insured  (c). 

1148.  And  the  decision  of  the  Court  was  the  same  in  the  f  ol-  Hunt  r.  Royal 
lowing  case,  where  the  thing  insured,  though  perishable  in  its  oo. 


{b)  6  M.  &  S.  55. 

{e)  Anderson  r.  Wallis  (1813),  2  M.  &  S.  240. 
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Sect.  1148.  own  nature,  was  yet  not  in  fact  so  sea-damaged  as  to  render  it 
likely  to  be  spoiled,  if  kept  till  it  could  be  forwarded.  The 
insurance  was  on  flour  {d)y  warranted  free  of  average,  from 
Waterford  to  St.  John's,  Newfoundland.  The  ship  had 
sailed  in  October,  and  was  compelled  to  put  back  into  Cork, 
so  disabled  as  to  be  obliged  to  be  broken  up  and  sold.  The 
flour  was  found  to  be  very  little  damaged,  and  might  have 
been  safely  kept  at  Cork  till  the  spring,  to  be  forwarded  then 
to  its  destination.  Instead  of  so  keeping  it,  however,  the 
assured  had  it  sold,  and,  having  given  notice  of  abandonment, 
claimed  to  recover  as  for  a  total  loss.  The  Court,  as  in-  the 
last  case  and  upon  the  same  grounds,  held  that  the  loss  was 
only  partial  (e).  "  Here,"  said  Lord  EUenborough,  "  was  a 
retardation  of  the  adventure  only ;  it  is  stated  that  the  cargo 
could  not  have  been  forwarded  before  the  next  spring ;  that 
is,  it  might  have  gone  then,  for  it  must  be  presumed  that 
at  such  a  port  as  Cork  there  would  be  found  some  vessel 
for  the  next  season,  to  forward  the  cargo  to  St.  John's. 
I  cannot  necessarily  infer  that  the  flour  would  be  changed 
in  qualily  and  condition  by  the  delay  from  November  to 
April,  so  as  to  incur  any  material  damage  operating  a 
destruction  of  the  thing  insured"  (/). 

On  the  same  principle,  where  a  case  of  cutlasses  was  sold 
by  the  master  at  an  intermediate  port,  from  the  impossibility, 
owing  to  contrary  winds  and  the  necessity  of  keeping  with 
convoy,  of  carrying  them  on  in  his  own  ship  to  their  port  of 
destination,  this  sale  was  held  not  justified  {g) ;  and  the  deci- 
sion was  the  same  where  a  cargo  of  "crates,  earthenware,  and 
Indian  blues,"  destined  for  the  African  trade,  was  sold  by  the 
master  at  the  Bermudas  (whither  his  ship  had  been  carried 
after  capture  and  recapture),  because  he  had  lost  all  his  boats. 


Van  Omeron 
r.  Dowiok. 


WOaonr 
Miliar. 


{d)  Pork  was  also  included  in  the 
policy  ;  but  as  to  it  no  question  was 
made.  '  *  This  must  be  considered  as 
a  policy  on  flour  only  (for  the  pork  is 
out  of  the  question),  warranted  free  of 
ayerage" :  per  Lord  EUenborough,  5 


M.  &  S.  55. 

W  Hunt  r.  Royal  Exoh.  Ass.  Co. 
(1816),  6  M.  &  S.  47. 

(/)  6  M.  &  S.  55. 

(<7)  Van  Omeron  v,  Dowiok  (1809), 
2  Camp.  41. 
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which  are  necessary  for  the  barter  trade,  and  could  not  get  a   Sect.  1148. 
sufficient  complement  of  hands  (h). 

On  the  same  ground  it  was  held  that  imderwriters  on  goods  Underwood  r. 
insured  from  London  to  Demerara  were  not  liable  as  for  a 
total  loss,  where  the  ship,  being  captured  and  recaptured,  was 
sent  into  St.  Thomas,  stript  of  all  her  hands,  and  the  captain, 
not  being  able  on  his  arrival  there  to  procure  a  fresh  crew,  or 
otherwise  to  raise  money  to  pay  the  salvage,  upon  this  ground 
immediately  (within  three  days  of  his  arrival)  sold  the  ship 
and  cargo,  and  broke  up  the  adventure  (t) .  Lord  Ellenborough 
remarked  that,  although  he  could  not  at  first  procure  a  com- 
petent crew,  he  ought  to  have  waited  a  reasonable  time:  ships 
that  came  in  might  have  spared  him  assistance,  or  seamen 
might  possibly  have  been  obtained  from  the  neighbouring 
island.  "  It  does  not  satisfactorily  appear  that  he  might  not 
have  raised  the  money  by  drawing  on  his  owners  or  hypothe- 
cating the  ship.  Even  if  the  ship  was  prevented  from  com- 
pleting the  voyage,  it  does  not  appear  that  the  goods  might 
not  have  been  forwarded  to  their  place  of  destination  by  other 
vessels." 

A  cargo  of  wheat  was  insured  "  free  of  average  "  from  Wilson  v, 
London  to  Lisbon  :  the  ship  was  so  damaged  in  the  Downs  asbTco.  ^ 
that  she  was  forced  to  run  into  Dover,  where,  on  survey,  she 
was  found  to  be  wholly  disabled  from  pursuing  her  voyage, 
except  at  a  cost  greater  than  her  repaired  value.  The  whole 
cargo,  consisting  of  1,160  quarters,  having  been  landed,  it  was 
found  that  400  only  were  dry,  700  were  wetted,  but  were  kiln- 
dried,  and  the  residue  was  wholly  spoiled.  On  this  state  of 
facts  Lord  Ellenborough  said  (in  reference  to  the  case  of 
Manning  v.  Newnham,  which  had  been  cited  as  in  point  for 
the  plaintiff):  "I  accede  to  that  case;  and  if  it  shall  be 
proved  that  the  voyage  here  was  not  worth  pursuing,  and  that 
there  were  no  means  of  pursuing  it,  I  think  this  must  be  con- 
sidered a  total  loss.''    As,  however,  it  appeared  that  at  the 


(A)  Wilson    V.    Millar    (1816),    2  (t)  Underwood  r.  Robertson  (1814), 

Stark.  1.  4  Camp.  138. 

VOL.  II.  4  o 
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Sect.  1148.  time  of  the  casualty  there  was  a  brig  lying  in  Dover  harbour, 
in  which  the  wheat  might  have  been  sent  on  to  Lisbon,  Lord 
EUenborough  said  he  was  cleariy  of  opinion,  on  this  addi- 
tional evidence,  that  the  action  could  not  be  maintained  for  a 
total  loss  {j). 

Though  at  1149.  The  following  case  shows  that,  though  at  one  time 

state  of  the  the  state  of  the  cargo  was  such  as  to  give  a  right  of  abandon- 
aTto^justSr^^  ment,  yet  if  the  right  be  not  then  exercised,  and  any  part  of 
abandonment,  the  carcTO  be  afterwards  recovered  in  such  a  state  that  it  may 

yetifsQoh  °       ,  .  "^ 

right  be  not     be  sent  on  in  a  marketable  condition  to  its  port  of  destination, 

deed,  and'       ^^^  there  are  opportunities  of  so  forwarding  it,  the  assured 

SS*^  ai^     cannot  direct  a  sale  and  treat  the  loss  as  constructively  total. 

recovered,  the      Part  of  a  cargo  of  wheat  was  insured  "  free  of  average  '* 

assured  can-  ,  , 

not  sell  and      (but  without  the  exception,  unless  stranded)  from  Waterf ord 

crtoS'loss.^'  ^  Liverpool :  in  going  down  the  Waterford  river  the  ship 
Anderson  r.  struck,  and  filled  so  fast  that,  to  save  her  from  sinking,  she 
Ass.  Co.  was  run  ashore  on  a  bank,  where  she  was  completely  under 

water  at  every  high  tide  :  in  the  course  of  about  a  month,  by 
the  exertions  of  the  master,  the  whole  of  the  cargo  was  got 
out  in  a  sea-damaged  state.  Of  that  portion  of  the  cargo 
which  was  the  subject  of  the  insurance,  part  was  wholly 
spoiled,  but  about  two-thirds  were  kiln-dried,  and  might 
have  been  sent  on  to  Liverpool  in  a  marketable  state  as  wheat, 
by  a  vessel  which  sailed  thither  about  two  months  after  the 
casualiy,  and  by  which  that  part  of  the  cargo  which  belonged 
to  other  shippers  was  actually  forwarded.  The  agent  of  the 
assured,  however,  instead  of  so  forwarding,  sold  it  at  Water- 
ford;  and  the  assured  brought  his  action  for  a  total  loss. 
The  question  of  his  right  to  recover  was  considered  mainly 
with  reference  to  the  time  at  which  he  had  given  notice  to 
abandon.  Lord  EUenborough,  however,  plainly  intimated 
that,  although  the  assured  might  have  treated  the  case  as  one 
of  total  loss  while  the  wheat  remained  submerged  in  the 

U)  Wnson  r.  Eqyal  Exch.  Ass.  ^^  ^  or  the  case  referred  to, 
Ck).  (1811),  2  Camp.  623.  But  it  is  '^^^*~*  «r  wie  «we  rwerreu  w, 
doubtful  whether  the  language  here      ^^  ^  justified. 
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water,  yet  that  the  loss  had  ceased  to  be  total  when  the  wheat  Sect.  1149. 
had  been  in  fact  got  out,  and  might  have  been  forwarded  in  a 
marketable  state  (i/') .    On  the  same  ground,  in  a  case  where  the  Thompson  v. 
ship  was  wrecked  at  her  port  of  loading,  but  her  cargo,  con-  Ass.  Co. 
sisting  of  tobacco  and  sugars,  insured  "  free  of  average,"  was 
all  got  on  shore  and  saved,  though  in  a  very  damaged  state, 
but  it  did  not  appear,  though  the  original  ship  was  disabled 
and  obliged  to  be  broken  up,  that  what  was  saved  of  the  cargo 
might  not  have  been  forwarded  in  other  vessels — ^Lord  EUen- 
borough  and  the  Court  of  King's  Bench  held  that  the  assured, 
who  had  abandoned,  could  not  recover  as  for  a  total  loss  (A). 

1160.  The  cases  which  we  have  been  considering  are  cases  Conatructive 
where  the  cargo  in  question  has  sustained  actual  damage  but  where  oom- 
where  there  has  been  a  mere  temporary  loss  of  voyage.  '  We  jJ^I^iJe  to 
have  already  seen  that  an  insurance  on  goods  for  a  voyage  ^^^JJ^^ 
contemplates  the  arrival  of  the  goods  at  their  destination  {kk). 

It  follows  that  there  may  be  a  constructive  total  loss  of  goods, 
although  the  goods  themselves  may  have  suffered  little  or  no 
physical  damage,  and  although  they  may  be  actually  in  the 
possession  and  under  the  control  of  their  owner,  and  although 
there  be  no  physical  difficulty  in  forwarding  them  to  their 
destination,  if  the  expenses  of  doing  so  would  be  so  great  as 
to  make  it  commercially  impossible  for  the  owner  to  do  so. 
If,  that  is  to  say,  perils  insured  against  have  occasioned  such 
a  condition  of  affairs,  that  the  expense  of  forwarding  the  goods 
would  exceed  their  arrived  value,  then,  inasmuch  as  it  would 
be  absurd  to  require  their  owner  to  spend  more  money  on 
them  than  they  would  ever  be  worth,  he  may  recover  for  a 
constructive  total  loss. 

1161.  So  far  the  law  may  be  considered  as  established.  The  What  ex- 
real  difficulty  in  relation  to  this  subject  has  been  to  ascertain  St^into 
what  charges  and  expenses  may  be  taken  into  account  in  a^^^*- 

{J;')  Andersonv. Royal Exoh.  Ass.  on  this  case  in  Ronx  v.  Salvador 

Co.  (1805),  7  East,  38.  (1836),  3  Bing.  N.  C.  280 ;  see  also 

(k)   Thompson    v.    Royal    Exch.  Navone  r.  Haddon  (1860),  9  C.  B. 

Abb.  Co.  (1812),  16  Eajst,  214 ;  and  30. 
see  the  comments  of  Lord  Abinger  (kk)  AnU,  s.  1142. 
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Sect.  1151.  determiniiig  whether  the  goods  are  worth  sending  on.  In 
Reimer  r.  Ringro8e(/),  a  cargo  of  wheat  was  so  greatly 
damaged  that  the  master,  intending  the  best  for  all  con- 
cerned, sold  it  at  an  intermediate  port  in  Norway.  The 
Court  of  Exchequer  laid  it  down  that  the  expense  of  drying 
the  wheat  and  of  sending  it  on  might  be  taken  into  account, 
in  considering  whether  it  was  worth  the  outlay. 

Koflettor.  The  Court  of  Common  Pleas,  however,  in  a  subsequent 

case,  declined  to  adopt  this  rule  (m),  except  with  limitations. 
In  that  case  a  cargo  of  3,700  quarters  of  wheat,  valued  at 
6,400/.,  was  shipped  and  insured  in  bulk  "  free  from  average  '^ 
on  a  voyage  from  Odessa  to  Liverpool  (w) .  Shortly  after  sailing 
the  ship  "  stranded,"  receiving  very  considerable  sea  damage, 
and  was  compelled  to  put  into  Constantinople  to  refit.  The 
repairs  and  expenses  amounted  to  1,800/.,  to  raise  which  the 
master  hypothecated  the  ship  and  cargo,  for  1,850/.  by  a 
bottomry  bond,  payable  ten  days  after  arrival  in  the  port  of 
delivery.  The  ship  again  sailed,  and  before  her  arrival  was 
wrecked,  and  carried  into  Cork  by  salvors,  where  the  cargo 
being  found  to  be  very  considerably  damaged,  and  the  vessel 
not  worth  repairing,  notice  of  abandonment  was  given,  and 
both  were  sold. 

The  jury  found  as  a  fact  that  1,700  quarters  (about  half)  of 
the  wheat  might  have  been  dried,  warehoused,  and  sent  on  to 
Liverpool  in  a  marketable  condition ;  and  the  Court  held 
that  the  loss  on  the  wheat  was  an  average  loss  only,  if  part  of 
the  cargo  could  have  been  sent  on  to  the  port  of  destination 
at  less  than  its  market  value  when  there ;  but  that  in  con- 
sidering that  question,  the  jury  were  bound  to  take  into 
account  the  following  items :  1.  The  cost  of  imshipping  the 
cargo  ;  2.  Of  drying  and  warehousing  it;  3.  Of  transhipping 

(/)  Beimer  v.   Ringrose  (1851),  6  {«)  There  was  the  usual  warranty 

Exoh.  263.  "free  of  average**;    but  as  there 

.  ^  _^  had  been  a  clear  stranding  in  the 

(«)  Judgment  of  Common  PleM      ^,^  ^  ^^  ^^^^^  ^^  ^^  ^^ 

in  Rosetto  v.  Gnmey  (1861),  11  C.  B.      not  apply  so  as  to  protect  the  nnder- 
1 88.  writers  from  an  ayerage  loss. 
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it ;  4.  The  increased  cost  of  sending  it  on  (if  it  could  not  be  Sect.  1151. 
forwarded  on  other  terms)  at  a  higher  than  the  original  rate 
of  freight  (o) ;  6.  The  amount  of  salvage  allowed  in  propor- 
tion to  the  value  of  the  cargo  saved.  If  the  aggregate  of 
these  items  exceeded  the  selling  value  of  the  cargo  at  the  port 
of  discharge,  then  the  loss  would  be  total  upon  notice  of 
abandonment. 

With  regard,  however,  to  the  debt  and  costs  paid  to  the  Expenses  of 
holders  of  the  bottomry  bond,  the  Court  held  that  they  could  tionoamoot  be 
not  be  taken  into  consideration  in  estimating  the  extent  J|J^^*^ 
(whether  total  or  partial)  of  the  loss(j9).     "The  under- 
writer," as  Cresswell,  J.,  expressed  it  in  the  course  of  the 
argument,  "does  not  insure  against  a  loss  by  hypotheca- 
tion" (^).     "It  is  a  risk,"  says  Jervis,  0.  J.,  in  delivering 
the  judgment  of  the  Court,  "  not  contemplated  by  the  policy, 
and  which  the  assured  must  take  upon  himself  "  (r). 

1162.  Some  doubt  existing  as  to   the   effect   and   limit  Bulein 
of  the  rule  laid  down  by  the  Court  in  Rosetto  i\  Qximey,  Gamey  re- 
especially  in  respect  of  freight,  that  rule  was  expressly  recon-  ^d^rmed 
sidered,  after  argument,  by  the  Court  of  Exchequer  Chamber 
in  the  case  of  Famworth  r .  Hyde  (s),  and,  in  expressing  their 
concurrence  with  the  rule  in  that  case  as  being  the  true  rule, 
they  said :  "  We  are  all  of  opinion  that  where  goods  are, 
in  consequence  of  the  perils  insured  against,  lying  at  a  place 
different  from  the  place  of  their  destination,  damaged,  but  in 
such  a  state  that  they  can  at  some  cost  be  put  into  a  condition 
to  be  carried  to  their  destination,  the  jury  are  to  determine 
whether  it  is  practically  possible  to  carry  them  on,  that  is, 
according  to  the  well-known  exposition  in  Moss  r.  Smith  (^), 

(o)  If  sent  on  in  the  original  ship,  (q)  Per  Cresswell,  J.,   11   C.  B. 

it  is  on  the  original  contract,  and  182. 

then  nothing  is  to  he  added  as  an  (^j  Per  Jervis,  C.  J.,   11   C.   B. 

average  loss;  so,  if  transhipped  at  X90. 

a  less  or  the  same  freight ;  but  if  , ,   „  ,  ^   ,      .        . 

transhipped  necessarily  at  a  higher  ^  «  Famworth    t;.  Hyde    (1866), 

X     lC  *  •  II  L.  B.  2  C.  p.  204. 

rate,  the  increase  is  an  average  lose. 

(p)  Bosetto  V.  Gnmey  (1851),  11  (Q  Moss  v.  Smith  (1860),  9  C.  B, 

C.  B.  176,  182,  190.  94, 
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Sect.  1152.  whether  to  do  so  will  cost  more  than  they  are  worth ;  and 
that  in  determining  this,  the  jury  should  take  into  aeeoimt  all 
the  extra  expenses  consequent  on  the  perils  of  the  sea,  such  as 
drying,  landing,  warehousing,  and  reshipping  the  goods ;  hut 
that  they  ought  not  to  take  into  account  the  fact  that  if  they 
are  carried  on  in  the  original  bottom,  or  by  the  original  ship- 
owner in  a  substituted  bottom,  they  will  have  to  pay  the 
freight  originally  contracted  to  be  paid ;  that  being  a  charge 
to  which  the  goods  are  liable  when  delivered,  whether  the 
perils  of  the  sea  affect  them  or  not.  We  also  agree  that 
Rosetto  V,  Ghimey  (w)  correctly  decides  that  where  the  original 
bottom  is  disabled  by  the  perils  of  the  seas,  so  that  the  ship- 
owner is  not  bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  so,  the  jury  are  not  to  take  into  aooount  the 
whole  of  the  cost  of  transit  from  the  place  of  distress  to  the 
place  of  destination,  which  must  be  incurred  by  the  goods 
owner  if  he  carried  them  on,  but  only  the  excess  of  that  cost 
above  that  which  would  have  been  incurred  if  no  peril  had 
intervened." 
I)i8ou8irion  on  1163.  The  decision  of  the  Exchequer  Chamber  in  Fam- 
iiyde.  worth  V.  Hyde  has  been  the  subject  of  much  discussion  in 

recent  years.  It  has  been  vigorously  impugned  by 
Lowndes  {x)  and  by  Mr.  Mc Arthur  (y),  but  is  supported  by 
Mr.  Gow  (2).  In  order  to  illustrate  the  difficulty,  it  is  advis- 
able to  set  out  the  facts  and  figures  with  some  particularity. 
The  action  was  brought  on  a  policy  on  a  cargo  of  wood  for  a 
voyage  from  Quebec  to  Liverpool.  The  vessel,  soon  after 
leaving  Quebec,  was  driven  on  shore  about  102  miles  down 
the  river  St.  Lawrence,  and,  being  a  oonstruotive  total  loss, 
was  properly  sold  by  auction  for  a  small  sum.  The  cargo 
was  also  sold  at  the  same  time,  and  the  question  in  the  case 
was  whether  the  condition  and  situation  of  the  cargo  justified 
the  sale,  so  as  to  entitle  the  assured  to  recover  for  a  total 
loss. 

(«)  Rosetto  V,  Gumey  (1851),  11  ^^  ^^  j^  ^^^ 

C.  B.  176. 

{X)  Mar.  Ina.  8.  133,  W  ^^-  ^'  166-169. 


Digitized  by 


Google 


C?HAP.  Vn.]  ON  GOODS.  1301 

The  evidence  showed  that  the  gross  value  of  the  cargo,  if  Sect.  1163. 
it  had  been  sent  on  and  had  arrived  at  Liverpool,  would  have 
been  3,785/.  (a).  The  freight  that  would  have  been  payable 
to  the  shipowner  was  1,556/. :  so  that  the  net  value  of  the 
cargo  to  the  merchant  was  2,229/.  The  cost  of  sending  on 
the  cargo  to  Liverpool  in  another  ship  would  have  been  as 
follows : — 

Cost  of  landing £350 

Cost  of  reloading 700 

Freight 2,552 

£3,602 

So  that  the  cost  of  forwarding  would  have  exceeded  the 
freight  originally  contracted  for  by  2,046/.  These  figures 
show  that  the  sum  which  the  cargo  would  have  sold  for  at 
Liverpool  would  have  exceeded  the  cost  of  forwarding  by 
183/.  only ;  and  this  sum  the  jury  and  the  Court  of  Common 
Pleas  appear  to  have  considered  was  too  narrow  a  margin  for 
the  cargo-owner  to  rely  upon  for  his  profit,  and  a  verdict  for 
a  total  loss  was  therefore  given  and  approved. 

1164.  The  defendant  appealed  to  the  Exchequer  Chamber,  The 
and  during  the  argument  in  that  Court  it  was  for  the  first  cham^rr 
time  suggested,  by  Blackburn,  J.,  that  the  right  question  had 
not  hitherto  been  considered,  for  that,  unless  the  Court  of 
Common  Pleas  in  Eosetto  v.  Ghimey  had  laid  down  a  wrong 
nile,  the  proper  comparison  was  between  the  extra,  as  distinct 
from  the  whole,  cost  oi  forwarding,  on  the  one  hand,  and  the 
gross  Liverpool  value,  without  deducting  the  original  freight, 
on  the  other ;  and  that  inasmuch  as  in  this  case  such  extra 
cost  was  only  2,046/.,  whereas  the  goods  if  they  had  arrived 
would  have  sold  for  3,785/.,  it  was  impossible  to  say  that 
the  jury  were  justified  in  finding  that  perils  of  the  sea  had 

(a)  J.e,f  4,300/.  lees  a  sum  to  be      the  Court,  in  dealing  with  the  case, 
allo-wed  for  depreciation,  as  to  which      accepted  an  estimate  of  616/. 
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Sect.  1164.   caused  a  total  loss.     This  view  was  eventually  adopted  by  the 
Court,  and  the  verdict  for  a  total  loss  was  set  aside  (J). 

Famworfch  r.  1155.  Lowndes  and  Mr.  McArthur  both  consider  that  the 
d^!  *^  '  decision  of  the  Exchequer  Chamber  in  this  case  is  based  on 
an  undeniable  fallacy.  "  There  is  no  total  loss  by  sea-peril, 
it  is  argued,"  says  Lowndes  (c),  "  unless  the  whole  value  of 
the  cargo  is  exceeded  by  the  expense  resulting  from  sea-peril : 
now  the  whole  value  of  the  cargo  is  its  value  including,  or 
without  deduction  of,  the  freight ;  and  the  freight  under  the 
original  bill  of  lading  is  not  an  expense  resulting  from  sea- 
peril.  The  fallacy  here  is,  not  perhaps  obvious,  but  un- 
deniable when  pointed  out.  The  value  of  the  cargo  to  the 
merchant  or  owner  of  it  is  not  the  gross  proceeds,  but  those 
proceeds  minus  the  ordinary  freight.  If,  on  the  other  hand^ 
the  question  is  as  to  the  whole  value  of  the  cargo  to  some  one^ 
no  matter  whether  the  owner  of  the  cargo  or  of  the  ship,  then 
to  some  one  the  entire  cost  of  forwarding  it  by  another  vessel, 
the  original  ship  having  been  disabled  by  the  perils  insured 
against,  is  an  expense  resulting  from  those  perils.  That  is  to 
say,  in  computing  the  value,  the  interests  of  shipowner  and 
cargo-owner  are  added  together,  but  in  estimating  the  ex- 
penses, the  interest  of  the  cargo-owner  alone  is  looked  at." 

Mr.  McArthur  {d)  takes  the  same  view.  "  In  principle, 
the  original  freight  should  be  deducted,  in  the  estimate  both 
of  the  extra  charges  and  of  the  value  at  destination ;  for  the 
question  is,  whether  the  goods  can  be  forwarded  so  as  to 
realize  some  portion  of  their  value,  or  whether  the  whole 
value  to  the  owner  will  be  absorbed  by  the  extra  cost  of 
forwarding.  The  value  of  the  cargo  to  the  owner  is  not  the 
gross,  but  the  net  value  on  arrival,  i.^.,  the  market  value  at 
destination,  less  freight  and  ordinary  sale  charges.  The 
Court  of  Exchequer  Chamber  decided,  however,  that  to  give 
rise  to  a  constructive  total  loss,  the  gross  value  of  the  cargo 
must  be  absorbed  by  the  extra  cost  of  forwarding,  i.e.y  the 

(b)  The  most  material. part  of  the  (e)  Mar.  Ins.  s.  133,  n.  (Q. 

jud^ent  h(u  already  been  cited.  {d)  Mar.  Ins.  151,  n. 
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entire  cost  of  forwarding,  deducting  the   original  freight,    geot.  1155. 
This  decision  was  clearly  erroneous,  for  the  original  freight 
may  either  be  brought  in  or  left  out  on  both  sides  in  the 
caJculation,  but  cannot  correctly  be  brought  in  on  one  side 
only." 

1166.  The  rule  advocated  by  these  writers  may  also  be  Farther 
supported  by  the  following  argument.  The  gross  value  of  against  Fam- 
the  goods  at  their  place  of  destination  may  for  present  pur-  Hyde.*'* 
poses  be  considered  to  consist  of  two  items,  their  prime  cost 
and  the  enhancement  of  their  value  by  reason  of  their  trans- 
portation. The  insurable  value  of  the  goods,  which  is  all  the 
imderwriter  is  deemed  to  be  concerned  with,  is  the  prime  cost 
of  thfe  goods,  or  that  which  by  the  valuation  is  agreed  to  be 
the  prime  cost.  If,  in  considering  whether  there  should  be 
an  abandonment  of  that  which  he  has  insured,  the  enhanced 
value  of  the  goods  is  to  be  considered,  the  expenditure  on 
freight  to  which  the  enhancement  will  be  due,  should  be 
taken  into  consideration  and  deducted  (e).  It  is  only  by  the 
payment  of  the  whole  freight,  that  the  goods  will  have  the 
value  which  is  the  basis  of  the  calculation  in  Famworth  v. 
Hyde. 

It  should  also  be  borne  in  mind  that  an  insurance  on  goods 
for  a  particular  voyage  is  not  merely  an  insurance  of  the 
goods  against  physical  loss  or  damage.  The  imdertaking  of 
the  underwriter  is  that  they  shall  not  be  prevented  by  perils 
insured  against  from  reaching  their  destination.  If  the  ship 
by  which  they  are  insured  is  prevented  by  the  perils  of  the 
voyage  from  bringing  them  to  their  destination,  the  original 
adventure  is  frustrated,  and  the  original  contract  of  affreight^ 
ment  has  ceased  to  exist.  Ought  not  the  assured,  when  he  is 
thus  called  upon  to  accept  his  goods  at  a  different  place,  to  be 

(tf)  On  principle  it  might  well  agreed  yaloation.  This  view  is, 
be  argued  that  the  assured  should  however,  not  supported  by  authority, 
be  entitled  to  abandon  when  the  and  the  editors  have  reason  to  be- 
extra  expenditure  due  to  perils  in-  lieve  that  it  does  not  find  favour 
sured  against  exceeds  the  insurable  either  with  underwriters  or  with 
value — i.^o  the  prime  cost  or  the  merchants. 
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^^q^^jlse.   entitled  to  abandon,  when  they  will  not  be  worth  the  cost  of 
transportation  to  their  destination  ? 

This  is,  in  effect,  an  application  of  the  "  prudent-uninsured- 
owner"  principle.  Suppose,  for  instance,  that  goods  which 
will  realize  1,000/.  at  their  port  of  destination  are  being 
carried  for  a  freight  of  650/.,  that  the  shipowner,  owing  tO 
perils  of  the  seas,  justifiably  declines  to  carry  them  beyond  a 
port  of  refuge,  and  that  it  is  ascertained  that  the  goods  can 
only  be  carried  on  to  their  destination  by  spending  600/.  in 
re-oonditioning,  and  600/.  for  freight  from  the  intermediate 
port.  In  such  a  case  a  prudent  uninsured  owner  would 
dearly  decline  to  take  goods  on  further,  because  by  doing  so 
he  would  be  150/.  out  of  pocket.  But,  according  to  Fam- 
worth  V,  Hyde,  there  is  no  constructive  total  loss,  because  the 
increased  cost,  Tiz.  450/.,  is  less  than  the  gross  arrived  value  • 
of  the  goods  (/). 

Moreover,  if  the  assured  cannot  abandon  under  circum- 
stances such  as  those  of  Famworth  ^.  Hyde,  he  will  not  be 
indemnified  for  a  great  part  of  the  loss  caused  by  perils 
insured  against.  We  will  take  the  facts  and  figures  of  that 
case,  which  have  been  fully  set  out.  There  was  a  deprecia- 
tion of  515/.,  part  of  which  would  no  doubt  be  recoverable, 
except  under  a  policy  against  total  loss  only.  The  cost  of 
landing  the  cargo  was  350/.,  and  this  was  probably  recoverable 
under  the  sue  and  labour  clause.  But  the  cost  of  reloading 
was  700/.,  and  the  extra  freight  was  1,000/.,  and  unless 
the  decisions  in  Grreat  Indian  Peninsular  Eailway  Co.  r. 
Saimders(^),  and  Booth  r.  Gtdr(A)  are  reconsidered  and 
overruled,  neither  of  these  items  of  expenditure  could  be 
recovered  from  the  imderwriter.  Thus,  in  consequence  of 
perils  insured  against,  there  would  have  been  a  loss  of  at 
least  1,700/.  in  carrying  out  the  adventure,  which  the  assured 

(/)  Mr.  Gow,  howeyer,  in  answer  applied   to   marine  infiuranoe  pro- 

to  thia  argrtunent,  Bnggesta  that  this  blems.    Mar.  Ins.  159. 

maj  be  onlj  an  additional  instance  (ff)  (1861),  1  B.  &  S.  41 ;  2  ibid. 

of  the  inadequacy  of  the  *^  prudent-  266. 

uninsured  -  owner  "    theory,  when  (A)  (1863),  16  C.  B.  N.  S.  291. 
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would  have  to  bear  himself.     When  the  insurance  is  against  Sect.  1166. 
total  loss  only  (and  this  is  the  only  insurance  which  can 
practically  speaking  be  effected  on  some  kinds  of  goods),  the 
hardship  on  the  assured  is  obviously  even  greater. 

^1157.  On  the  other  hand,  the  position  adopted  by  Messrs.  ArgumentB  in 
Lowndes  and  McArthur  may  also  in  certain  cases  lead  to  ^^©rth  v, 
surprising  results.    For  instance,  assume  that  the  goods  will  ^7^0* 
realize  1,000/.,  as  before,  and  that  the  freight  is  800/. ;  the 
voyage  has  to  be  abandoned  near  to  the  port  of  departure,  as 
in  Famworth  v.  Hyde,  and  the  goods  can  only  be  forwarded 
at  an<increased  rate  of  freight,  say  900/.  {%),     They  are  them- 
selves, however,  but  little  damaged,  so  that  all  extra  charges, 
including  re-conditioning,  wijl  be  covered  by  100/.     Is  the 

owner  entitled  to  abandon?    The  real  reason  for  abandon- 

• 

ment  in  such  a  case,  it  may  be  said,  would  be  not  injury  to 
or  loss  of  the  goods,  but  the  high  rate  of  freight  in  proportion 
to  their  value  which  the  .owner  has  agreed  to  pay.  But  as  to 
this,  Mr.  Gow  observes :  "  the  underwriter  never  guarantees 
that  cargo  will  be  worth  its  freight  whether  it  arrives  damaged 
or  sound ;  why  should  a  freight  obligation  be  imported  into 
his  contract  in  certain  cases  of  damage  and  loss,  when  it  is 
really  a  part  of  the  merchant's  obligations  which  the  merchant 
retains  at  his  own  risk  in  case  of  arrival  of  his  goods  at 
destination?" 

It  is  clear  that  in  the  instance  given  the  physical  damage 
sustained  by  the  goods  would  not  justify  abandonment. 
Such  damage  is  assumed  to  be  comparatively  insignificant, 
and  it  might  indeed  be  non-existent.  Abandonment  in  such 
a  case  is  justified,  if  at  all,  on  the  ground  that  the  effect  of 
perils  insured  against  has  been  such  as  to  render  it  commer- 

.   (t)  It  is  possible  also  that  there  cargo,  owing  to  the  loss  of  the  ship, 

might  be  no  increase,  and  even  a  At  the  same  time  the  market  for  his 

diminution    of    freight,    and    euoh  g^ods  at  the  port  of  discharge  may 

diminution  might  more  than  com-  have  so  far  fallen  as  to  make  his 

pensate  the  shipper  for  the   costs  adventure  neoessanlj  an  unprofitable 

of  transhipment,  &c.    The  shipper  one.    Could  this  be  a  case  of  oon- 

might  then  be  in  no  worse,  or  even  structive  total  loss,  by  perils  of  the 

in  a  better  position  as  regards  his  sea,  of  his  goods  P 
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Sect.  1157.  cially  impossible  for  the  merchant  to  carry  on  the  goods,  A 
constructive  total  loss  of  goods  may  no  doubt  be  constituted 
in  this  way,  for  it  is  established  in  the  case  of  goods,  though 
it  is  otherwise  in  an  insurance  on  ship,  that  an  insurer  does 
undertake  that  perils  of  the  sea  shall  not  prevent  the  voyage 
from  being  brought  to  a  successful  termination.  But,  while 
BO  much  is  conceded,  it  may  be  urged,  in  support  of  the  deci- 
sion of  the  Exchequer  Chamber  in  Famworth  r.  Hyde,  that 
adverse  criticism  has  failed  to  give  due  weight  to  the  con- 
sideration that  a  constructive  total  loss,  for  which  underwriters 
are  to  be  held  liable,  must  have  been  due  to  perils  insured 
agjdnst  ?  So  far  as  the  freight  by  the  substituted  vessel  does 
not  exceed  that  which  the  shipper  originally  contracted  to 
pay,  such  freight  did  not  become  payable  by  him  by  reason 
of  any  peril  of  the  sea  ;  it  was  payable  in  any  event  (A*).  The 
only  loss  occasioned  by  such  peril  is  the  additional  amount 
which  it  becomes  necessary  to  pay  for  carrying  the  goods  in  a 
substituted  bottom.  There  is,  therefore,  force  in  the  argument 
that  it  is  only  this  additional  amount  which  should  be  taken 
into  consideration.  "  To  hold  otherwise,"  said  Channell,  B.  (/), 
"  would  be  to  enable  the  assured  owner  of  goods  to  bring  into 
aocoimt  the  whole  of  the  freight  wherever  the  cost  of 
obtaining  a  substituted  bottom  exceeded  the  original  freight, 
however  small  the  excess  may  be ;  for,  in  such  a  case,  the 
shipowner  would  never  carry  on  the  goods  for  the  purpose  of 
earning  his  original  freight,  though  he  might,  perhaps,  do  so 
as  agent  of  the  goods  owner ;  whilst  no  part  of  the  freight 
could  ever  be  charged  when  the  cost  fell  short  of  the  original 
freight,  in  which  case  the  shipowner  would  forward  them. 
This  would  be  a  very  unsatisfactory  state  of  the  law ;  and  we 


(k)  See  per  Blaokbnm,  J.,  L.  R.  2  oircumstaiioeB  P      The    underwriter 

C.  P.  at  p.  220,  dting  from  Baily  insureB  not  against  the  loss  to  the 

on  Perils  of  the  Sea.    See  also  per  owner,  but  the  loss  incnned  by  the 

Shee,  J.,  36  L.  J.  C.  P.  at  p.  37  :—  perils  of  the  sea.'* 

<*  Why  should  the  underwriter  paj  (/)  In  delivering  the  judgment  of 

for  freight  of  a  new  ship  a  sum  which  the  Exchequer  CSiamber,  L.  B.  2 

would  have  had  to  be  paid  under  any  C.  P.  at  p.  226. 
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are  of  opinion  that  the  case  of  Eosetto  v,  Gumey  (w),  which   Sect.  1157. 
prevents  that  result,  was  correctly  decided." 

Against  the  argument  that,  inasmuch  as  an  insurance  on 
goods  for  a  voyage  is  an  insurance  hy  a  particular  vessel,  the 
adventure  insured  is  brought  to  an  end  by  the  loss  of  that 
vessel,  and  that  the  underwriters  on  the  goods  should  therefore 
be  liable  for  a  total  loss,  it  may  on  the  other  hand  be  said  that 
logically  this  involves  the  proposition  that  whenever  a  voyage 
is  frustrated  by  a  total  loss  of  the  ship,  there  may  be  an 
abandonment  of  cargo,  irrespective  of  all  considerations  as  to 
the  practicability  of  forwarding,  which  is  clearly  going  too 
far. 

1158.  The  diflSculty  illustrated  by  Famworth  t?.  Hyde  is  How  the 
due  to  the  fact,  already  indicated,  that  in  considering  whether  arises, 
there  has  been  a  constructive  total  loss  of  goods,  regard  is  had 
not  to  the  actual  value  of  the  goods  at  the  port  of  loading, 
but  to  what  would  probably  have  been  their  value  on  arrival 
at  their  destination,  had  they  been  forwarded.  It  is  a  some- 
what anomalous  position  that  it  should  in  this  way  be  neces- 
sary to  take  into  consideration  a  prospective  hypothetical 
value,  in  order  to  determine  whether  or  not  an  imderwriter  is 
liable  to  pay  for  an  actual  value  in  the  past.  It  is  clear, 
however,  that  it  is  to  this  prospective  hypothetical  value  that 
consideration  has  always  been  given. 

In  any  case,  the  editors,  while  appreciating  the  difficulties 
of  Famworth  v.  Hyde,  cannot  agree  with  the  suggestion  that 
the  decision  is  based  on  any  obvious  oversight.  It  is  quite 
clear  from  the  course  which  the  proceedings  took  in  the 
Exchequer  Chamber,  that  it  was  by  no  inadvertence  that  the 
Court  (w)  came  to  the  conclusion  at  which  they  did  in  fact 
arrive.  It  is  also  clear  that  Famworth  v.  Hyde  must  be  con- 
sidered as  having  established  the  law  of  the  land  until,  and 
unless,  the  House  of  Lords  determines  otherwise. 

There  is  now  no  doubt  that,  although  the  whole  of  the  Impraotdca- 

bili^  of  send- 

(m)  11  0.  B.  176.  Blackburn  and  Mellor,  JJ.,  Pigott, 

(n)  PoUook,  C.  B.,  Ohannell,  B.,      B.,  and  Shee,  J. 
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Sect.  1158. 

ingonthe 
whole. 


Sale  of 

paitialljr 

damaged 


cargo,  which 
might  haye 
been 
forwarded. 

Gkmonr. 
Hoyal  Ezch. 
Ab8.  Co. 


Cargfonn- 
merohantable. 


cargo  cannot  be  sent  on  (o),  this  circumstance  is  not  conclusire 
in  determining  whether  a  sale  by  the  master  is  justifiable,  or 
the  loss  on  goods  constructively  total  {p ). 

It  is  equally  clear,  and  is  established  by  the  same 
authorities,  that  if  a  sale  of  the  cargo  be  not  otherwise 
justifiable,  it  will  not  be  rendered  so  by  being  made  under 
the  decree  of  a  Vice- Admiralty  Court  or  any  analogous  Court 
abroad  {q). 

1169.  It  remains  to  consider  two  authorities  which  seem 
hardly  consistent  with  the  current  of  later  decisions,  and 
would  probably  not  now  be  supported  to  their  full  extent. 
It  may  be  observed  that  in  neither  case  was  there  a  warranty 
to  be  free  of  average. 

A  cargo  of  sugars  was  insured  from  Liverpool  to  Calais : 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  dis- 
abled state,  and  the  sugars,  having  been  necessarily  unloaded, 
were  found,  on  survey,  to  be  so  sea-damaged  that  no  part  of 
them  was  in  a  merchantable  state,  and  that  they  could  not 
have  been  sent  on  except  as  damaged  goods,  though  ships 
might  easily  have  been  procured  to  forward  them  in  that  state. 
Under  these  circumstances  the  sugars  were  sold  at  Liverpool 
for  about  two-thirds  of  their  sound  value,  and  the  assured, 
who  had  given  due  notice  of  abandonment,  claimed  to  recover 
as  for  a  total  loss.  Gibbs,  C.  J.,  told  the  jury  at  the  trial  tiiat 
the  assured  would  not  be  justified  in  abandoning,  unless  the 
property  was  reduced  to  such  a  state  that  it  could  not  be 
applied  to  the  original  purpose  of  the  voyage ;  but  that  they 
would  be  entitled  to  do  so  "  if  it  was  not  in  a  proper  condi- 
tion for  the  market " :  the  jury  thought  the  sugars  were  not 


ip)  This  was  one  of  the  grounds  of 
Lord  Mansfield's  decision  in  Man- 
ning r.  Newnham  (1782),  3  Dougl. 
130,  and  arose  again  in  Anderson 
V,  Royal  Exoh.  Ass.  Co.  (1805),  7 
East,  44. 

(p)  Freeman  v.  East  India  Co. 
(1822),  6  B-  &  Aid.  617 ;  Morris  v. 
Robinson  (1824),  3  B.  &  Cr.  196 ;  5 


Dowl.  &  R7I.  36 ;  Cannan  v.  Mea- 
bum  (1823),  1  Bing.  243 ;  Moss  r. 
Smith  (1850),  9  C.  B.  94  ;  Rosetto  v. 
Gumey  (1851),  11  C.  B.  176 ;  Meyer 
V,  RaUi  (1876),  1  C.  P.  D.  368. 

{q)  See  also  Reid  v.  Darby  (1808), 
10  East,  143 ;  per  Dr.  Loshing^n, 
The  Eliza  Cornish  (1853),  1  Spinks, 
86. 
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in  a  fit  state  to  be  forwarded,  and  found  for  a  total  loss :   Sect.  1169. 
which  verdict  the  Court  refused  to  disturb  (r). 

1160.  The  following  case,  if,  indeed,  it  ought  not  to  be  put  Hudson  v. 
wholly  on  the  ground  of  an  acceptance  of  the  abandonment 
by  the  underwriters,  which  was  mainly  relied  on  by  the  merchantable, 
majority  of  the  Court,  goes  further  than  any  other  authority 
in  English  law,  and  seems  to  show  that,  although  ample 
opportunities  of  transhipment  exist,  and  part  of  the  goods  are 
still  in  a  merchantable  condition,  yet  they  may  be  sold  and 
abandoned  if,  upon  the  whole,  it  was  better  for  the  interests 
of  all  concerned  not  to  forward  them.  A  cargo  of  Cape 
wines,  consisting  of  241  pipes  and  71  hogsheads  (of  the  invoice 
value  of  nearly  8,000/.),  was  insured  (but  without  any 
warranty  to  be  free  of  average)  from  the  Cape  to  Bristol, 
Liverpool  or  Dublin.  Had  the  ship*  arrived  safely,  the 
assured  intended  to  land  100  pipes  at  Bristol,  and  to  send  on 
the  remainder  to  Dublin,  which  was  therefore  the  ultimate 
port  of  destination.  The  ship,  however,  just  before  reaching 
Bristol  was  driven  by  a  gale  on  the  rocks  at  Portishead, 
where  she  bulged,  heaved  over,  and  finally  lay  in  such  a 
position  that  the  whole  of  her  cargo  was  imder  water  at  high 
tide.  The  assured,  immediately  on  hearing  of  the  casualty, 
gave  notice  of  abandonment,  and  measures  were  then  taken, 
with  the  express  sanction  of  the  underwriters,  to  rescue  the 
cargo :  the  result  was  that  229  pipes  and  67  hogsheads  were 
got  out,  of  which  71  pipes  and  43  hogsheads  were  sound  and 
full,  and  17  pipes  and  4  hogsheads  were  quite  empty ;  the 
residue  had  either  partially  leaked,  or  were  more  or  less 
damaged  by  sea  water,  but  were  not  in  an  unmerchantable 

(r)  GFemon  v.  Itoyal  Exoh.  Ass.  that  the  ship  had  stranded  before 

Co.  (1816),  at  N.  P.  Holt,  62,  in  putting  back  to  Liverpool ;  the  case, 

Banc.  6  Taunt.  387 ;  2  Marsh.  E.  therefore,  was  treated  as  though  no 

92.      On  this  case  being  cited   in  warranty  had  existed,  though  the 

Navonef;.Haddon(1860),Maule,J.,  ^^^^  ^^   .^   ^^^   ^^^  ^^  ^^ 

remarked,  "That  was  not  the  case      _  _,  ,    ,  , 

•       .  *       •_  ««         Kosetto  V.   Gumev.  had  no  doubt 

of  an  insurance  free  from  average"  :  "j,     »«  "«  wui/v 

9  C  B.  38.    This  is  undoubtedly  so.       b«««^  framed  with  the  usual  average 

It  appears  from  the  report  in  Holt,      clause. 
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Sect.  1160.  state,  and  ships  might  easily  have  been  procured  to  take  them 
on  to  Eublin.  The  wines  were  finally  sold  for  the  gross  sum 
of  4,044/.  28.  6d.  (rather  more  than  half  the  invoice  price),  and 
for  the  net  sum,  after  deducting  salvage  and  all  expenses,  of 
2,570/.  168.  Sd.  The  Court  of  Common  Pleas  held  that  the 
plaintiff  was  entitled  to  a  verdict  for  a  total  loss  («) ;  the 
majority  of  the  Court  laid  principal  stress  on  the  fswt  that  the 
conduct  of  the  underwriters  amounted  to  an  acceptance  of  the 
notice  to  abandon,  and  therefore  fixed  the  rights  of  the  parties 
from  that  time.  Eichardson,  J.,  however,  put  his  judgment 
on  the  ground  that  in  this  case  there  was  such  a  loss  as  to 
give  the  assured  a  right  of  abandonment  at  the  time,  and  that 
such  right  had  not  been  divested  by  subsequent  circimistances.. 
"  When  notice  of  abandonment  was  given,  the  ship  was  on  the 
shore  on  her  side,  exposed  to  the  operation  of  the  wind  and 
tide,  and  at  high  water  the  whole  of  the  cargo  was  immersed 
in  the  sea ;  and  it  was  uncertain  whether  she  might  not  perish 
with  the  rise  of  every  tide  ";  and,  after  remarking  generally 
on  the  state  of  the  cargo,  and  the  opinion  of  all  the  witnesses 
that  a  sale  was  the  best  mefiwure  for  all  concerned,  he  added : 
"  It  is  material  to  observe,  that  such  part  of  the  wines  as  were 
damaged  by  the  salt  water  must  have  become  in  a  more 
deteriorated  state  by  delay,  or  by  sending  them  on  to  Dublin, 
their  final  port  of  destination."  Undoubtedly  this  last  con- 
sideration is  material,  and  may  perhaps  be  deemed  sufficiently 
so  to  reconcile  this  case  on  its  facts  with  the  other  authorities, 
even  without  putting  it  exclusively  on  the  ground  of  an 
acceptance  of  an  abandonment  by  the  underwriter. 

1161.  The  consideration  of  the  subject  of  total  loss,  and 
especially  of  constructive  total  loss,  of  freight,  is  rendered 
difficult  by  the  peculiar  nature  of  freight,  regarded  as  a 
subject  of  insurance.  To  use  the  words  of  Cleasby,  B.  (t) : 
"  It  is  not,  as  is  usually  the  case,  an  interest  in  anything 
which  exists,  and  of  which  possession  can  be  had,  as,  for 


Constmctiye 
total  loss  of 
freight. 
Its  peculiar 
nature. 


(«)  Hudson  V.  Harrison  (1821),  3 
Biod.  &  B.  97  ;  6  Moore,  288. 


(0  In   Potter  v,  Rankin'  (1870), 
L.  R.  5  C.  P.  at  p.  864. 
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instance,  a  ship  or  cargo,  or  even  "  (in  the  case  then  before  Sect.  1161. 
the  Court)  "  freight  of  cargo  on  board,  of  which  the  lien  on 
the  cargo  gives  a  qualified  possession;  but  in  such  a  case  of 
chartered  freight  as  the  present  the  interest  is  only  a  right 
to  have  cargo  provided ;  it  can  only  be  enforced  by  action, 
and  is  in  the  nature  of  a  chose  in  action.'* 

It  is,  for  example,  easy  to  understand  what  is  meant  by  an 
abandonment,  or  a  notice  of  abandonment,  of  ship  or  cargo  to 
underwriters,  and  it  is  comparatively  easy  to  appreciate,  and 
to  apply,  principles  of  law  when  we  are  dealing  with  tangible 
objects  of  this  nature.  With  respect  to  freight,  however, 
though  the  principles  are  the  same,  their  application  is  more 
difficult.  A  notice  of  abandonment  of  freight  can  mean  little  Meaning  of 
more  than  a  notice  to  underwriters  that  they  may,  if  they  abandonment 
please,  avail  themselves  of  such  chance  as  there  may  be  of  ^^  ^^^s^^- 
earning  the  freight,  which  is  in  danger  of  being  lost.  Great 
difficulty  has  been  felt  as  to  when  such  notice  must  be  given, 
and  when  it  may  be  dispensed  with.  This  may  perhaps  be 
tantamount  to  saying  that  th6re  is  often  great  difficulty  in 
distinguishing  between  an  actual  and  a  constructive  total  loss 
of  freight.  It  has  even  been  suggested  that  notice  of  aban- 
donment is  never  necessary  in  order  to  claim  a  loss  upon  an 
insurance  of  freight  (w),  which  is  likewise  probably  tantamount 
to  saying  that  there  is  no  such  thing  as  a  constructive  as 
distinguished  from  an  actual  total  loss  of  this  interest.  Such 
a  statement  is  indeed  probably  too  broad,  especially  in  view 
of  the  opinion  of  Brett,  J.,  in  Potter  v.  Bankin  {x),  but  the 
mere  fact  that  such  a  suggestion  should  have  been  made 
illustrates  the  complexity  of  the  subject.  At  any  rate,  there 
appears  to  be  no  reported  case  where  an  action  for  a  total  loss 
of  freight  has  ever  been  defeated  for  want  of  a  notice  of 
abandonment. 

1162.  The  leading  case  on  the  subject  of  total  loss  (actual  Facts  of 
or  constructive)  of  freight,  and  the  necessity  of  giving  notice  Rankm, 

[u)  Moont  V.  Harrison  (1827),  4      Oo.  (1819),  8  Taant.  755. 
Bing.  388 ;  Idle  v.  Boyal  Exch*  Ins.  {x)  L.  B.  6  H.  L.  at  p.  102. 

VOL.  n.  4  P 
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Sect.  1162.  of  abandonment,  is  now  Rankin  v.  Potter  (y),  containing  not 
merely  a  decision  of  the  House  of  Lords,  but  abo  the  opinions 
of  the  various  judges  who  were  called  in  to  advise  their 
lordships.  The  facts  of  the  case  were  as  follows : — The  "  Sir 
William  Eyre  "  sailed  in  December,  1862,  from  Gfreenock  to 
New  Zealand.  More  than  a  month  afterwards  she  was 
chartered  by  her  owners  to  proceed,  after  discharging  at  New 
Zealand,  to  Calcutta  and  load  a  cargo  for  England  at  a 
specified  rate  which  the  charterer  bound  himself  to  pay.  The 
owners  then  effected  the  policy  in  question,  against  perils  of 
the  sea,  &c.,  upon  the  freight  to  be  earned  on  this  homeward 
voyage.  The  vessel  eventually  arrived  at  Calcutta  so  badly 
damaged  by  perils  of  the  sea  as  to  make  it  impossible  to 
perform  the  voyage  thence  btick  to  England,  and  her  owners 
abandoned  her  to  the  underwriters  on  ship.  The  owners 
imder  these  ciroumstanceb  brought  an  action  as  for  a  total  loss 
of  the  chartered  homeward  freight,  having  meanwhile  given  a 
notice  of  abandonment  of  freight,  which  notice,  however,  it 
was  contended  by  the  underwriters  was  given  too  late.  The 
House  of  Lords,  in  accordance  with  the  opinion  of  the 
majority  of  the  judges,  held  that  no  notice  of  abandonment 
to  underwriters  on  freight  was  necessary.  It  is  not  quite 
clear,  and  perhaps  it  is  not  very  important  to  consider,  whether 
the  prevalent  view  was  that  the  case  was  one  of  actual  and 
not  of  constructive  total  loss,  in  which  case  notice  of  abandon- 
ment would  naturally  be  unnecessary,  or  that  though  a  case 
of  constructive  total  loss,  notice  of  abandonment  was  excused 
because  there  was  in  realiiy  nothing  to  abandon  (e).  Some  of 
the  judges  prefer  to  shape  their  reasons  from  the  one  point  of 
view  and  some  from  the  other. 


(y)  Potter  V.  Rankin  (1868),  L.  B.  there  should  be  a  notioe  of  abandon- 

3  C.  P.  662 ;  (1870),  L.  R.  6  0.  P.  ^ent  in  order  to  constitute  a  con- 

341 ;    (1872),    L.   R.   6    H.    L.   83  ._  ^      ,          t>  *  *   i        x       • 

.-^   \ .        -i^  .,    X  structive  loss.    But  failure  to  ffiye 
(Rankin  t>.  Potter). 

(z)  Sects.   61-63  of  the  Marine  ^""^"^^  ^^  excused,  will  prevent 

Insurance  Bill,  1899,  appear  to  im-  ^^  assured  from  reooyering,  except 

plj  that  it   is  not  necessary  that  for  a  partial  loss. 
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1163.  Perhaps  the  most  lucid  general  exposition  of  the  law  Sect.  1163. 
applicable  to  the  subject  is  to  be   found  in  the  opinion  Actual  total 
delivered  by  Brett,  J.  (a) :  "  There  may  be  an  actual  total  l<>«««^fr«i»^*' 
loss  of  freight  if  there  be  an  sustual  total  loss  of  ship,  or  an 
actual  total  loss  of  the  whole  cargo.    An  actual  total  loss  of 
ship  will  occasion  an  actual  total  loss  of  freight^  imless,  when 
the  ship  is  lost,  cargo  is  on  board,  and  the  whole  or  a  part  of 
such  cargo  is  saved,  and  might  be  sent  on  in  a  substituted 
ship  so  as  to  earn  freight  (6).     An  actual  total  loss  of  the 
whole  cargo  will  occasion  an  actual  total  loss  of  freight,  imless 
such  loss  should  so  happen  as  to  leave  the  ship  capable,  as  to 
time,  place,  and   condition,  of  earning  an   equal  or  some 
freight  by  carrying  other  cargo   on  the  voyage  insured." 
And  later  {c) :  "  It  is  a  correct  proposition  of  insurance  law  to  No  notice  of 
say  that  no  abandonment  is  necessary,  and   no  notice   of  necesea^^ 
abandonment  is  required,  where  there  is  nothing  to  abandon  ^^^^^^^ 
which  can  pass  to  or  be  of  value  to  the  imderwriters.     It  nnderwriters. 
follows  that  on  a  policy  on  freight  in  general  terms  there 
need  be  no  abandonment  of  freight,  and  no  notice  of  abandon- 
ment is  required,  where  the  ship  is  damaged  to  such  an  extent 
or  imder  such  circumstances  as  would  authorize  an  abandon- 
ment of  the  ship  on  a  policy  on  the  ship,  and  where  there  is 
no  cargo  on  board  the  ship,  or,  if  on  board,  where  none  is  saved 
with  the  chance  of  an  opportimity  of  its  being  forwarded  in  a 
substituted  ship.     In  the  several  states  of  circumstances  above 
set  forth,  the  loss  of  freight  on  the  policy  on  freight  would  be 
an  actual  total  loss.     This  conclusion  does  not  go  the  length  When  may 

theps  bo  ft 

of  determining  that  there  never  can  be  a  constructive  total  confltructive 
loss  of  freight.     If,  for  instance,  the  ship  should  be  damaged  fj|^^^  °^ 
as  described,  but  cargo  which  was  on  board  has  been  saved 
under  circimistances  which  leave  it  doubtful  whether  such 

(a)  L.  B.  6  H.  L.  at  p.  99.  earned  by  salvors,  independently  of 

(b)  These  observations  would  not      the  original  contract  of  afEreight- 
apply  to  a  case  where  not  only  the      ^^^     See  Guthrie  t^.  North  China 

"^'J'^'^^^i*^^  T'  "IT?:      iBfl.  Co.   (1900),  6    Com.  Cas.  25, 
structive  total  loss,  and  any  freight  *  ^    vi^vv;,  o    vAim.  v/iw.   ^j, 

which   might   possibly   be    earned      Mathew,  J. 

by  forwarding  the  cargo  would  be         {c)  Page  102. 

4p2 
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Sect.  1168>  cargo  might  or  might  not  be  forwarded  in  a  substituted  ship, 
or  if  the  original  cargo  shoidd  be  lost  and  the  ship  may  op 
may  not  probably  earn  some  freight  by  carrying  other  goods 
on  the  voyage  insured,  it  may  be,  and  I  think  the  rule  is,  that 
in  order  to  make  certain  lus  right  to  recover  as  for  a  total  loss 
on  the  policy  on  freight,  the  assured  should  give  notice  of 
abandonment  of  the  chance  of  earning  such  substituted 
freight." 

Effect  of  loas  1164.  It  appears,  therefore,  that  an  absolute  total  loss  of 
cargo  on  an  ship  and  cargo  necessarily  must,  but  that  a  total  loss,  whether 
g^F^**°^  absolute  or  constructive,  of  either  only,  may  or  may  not, 
involve  an  absolute  total  loss  on  freight.  In  other  words, 
where  the  circumstances  of  the  case  are  such  as  to  make  the 
ultimate  earning  of  freight  wholly  impossible,  no  notice  of 
abandonment  is  requisite  in  order  to  enable  the  assured  on 
freight  to  recover  the  whole  sum  he  has  insured  on  that 
interest  {d).  On  the  other  hand,  where  the  circumstances  ctre 
such  as  to  make  the  ultimate  earning  of  freight  highly 
doubtful,  without,  however,  destroying  all  hope  of  eventually 
earning  it,  then  notice  of  abandonment  may  be  necessary  to 
entitle  the  assured  on  freight  to  recover  as  for  a  total  loss  on 
that  interest. 

"There  seems  little  doubt,"  says  Tindal,  C.  J.,  "that  the 
assured  has  the  right  of  abandoning  the  freight  where  there 
has  been  a  constructive  total  loss  of  the  ship  "  (e) ;  but,  as  in  the 
case  of  ship  and  goods,  this  right  is  primd  facie  merely,  and 

(d)  Bankin  r.  Potter  (1873),  L.  B.  Kaltenbaoh  r.  Mackenzie  ( (1878),  3 

6  H.  L.  (E.  &  I.)  83 ;  Green  v,  Bojal  0.  P.  D.  at  p.  476)  cannot  be  taken 

Exoh.  Abb.  Co.  (1815),  6  Taunt.  68  ;  to  applj  to  an  insurance  on  freight: 

Idle  V.  Bojal  Exch.  Ass.  Go.  (1819),  per  A.  L.  Smith,  L.  J.,  at  p.  122. 

8  Taunt.  755 ;  3  Moore,  115 ;  Wilson  (e)  Per  Tindal,  G.  J.,  in  Benson  v* 

V.  Forster  (1816),  6  Taunt.  26 ;    1  Ghapman  (1849),  6  M.  &  Gr.  810 ; 

Marsh.  R.  425 ;  Bobertson  v.  Marjori-  not  affected  as  to  this  point  by  the 

banks  (1819),  2  Stark.  573 ;  Mount  judgment  of  the  Gourt  of  Error  ot 

r.  Harrison  (1827),   4    Bing^  388  ;  ^.e  House  of  Lords.  See  this  acknow- 
Tnnder,  Anderson  «  Co.  t>.  Thames, 

&o.  Mar.  Ins.  Go.,  [1898]  2  Q.  B.  ^^^«^  ^^  ^"^  ^^"^  ^  Scottish 

114,  where  it  is  pointed  out  that  the  Marine  Ins.  Go.  v.  Turner  (1863),. 

obseryatlons    of    Brett,    L.  J.,    in  1  Macq.  H.  L.  Gas.  834. 
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the  claim  of  the  assured  on  freight  to  recover  as  for  a  total  Sect.  1164. 
loss  depends  solely  on  the  question  whether,  in  point  of 
fact,  freight  has  or  has  not  been  earned  at  the  time  of  action 
brought. 

Thus,  there  can  be  no  doubt  that  capture,  arrest,  embargo, 
or  any  other  peril  insured  against,  the  effect  of  which  either 
is  to  break  up  the  voyage  altogether  or  to  prevent,  or  for  a 
very  long  period  suspend,  the  earning  of  freight,  gives  the 
assured  on  freight  an  immediate  right  to  give  notice  of  aban- 
donment to  the  underwriters  on  that  interest;  and,  after 
giving  such  notice,  he  may  recover  against  the  underwriters  as 
for  a  total  loss,  provided  no  freight  is  earned  before  the  com- 
mencement of  the  action  (/). 

1166.  Where,  however,  freight  is  eventually  earned  before  Where  freight 

h&8  heexi 

the  action  is  commenced,  the  right  of  the  assured  on  freight  actuaUy 

to  recover  as  for  a  constructive  total  loss  is  divested,  although  ^^erwritera 

it  may  not  have  been  earned  by  him,  and  may  be,  as  far  as  ^°.^.®^??*  *^ 

he  is  concerned,  an  actual  total  loss.     Thus,  an  insurance  was  though  it  may. 

effected  on  the  homeward  freight  of  a  ship,  which  had  sailed  earned  by  the 

out  in  ballast  to  Riga,  under  a  charter-party :  after  the  f^^^* 

^   '  ^      ^  .         McCarthy  V. 

greater  part  of  the  cargo  had  been  loaded  on  board  at  Biga,  Abel, 
the  ship  was  seized  under  the  Russian  embargo  of  the 
7th  November,  1800 ;  the  master  and  crew  were  taken  out 
and  the  cargo  relanded:  on  receiving  intelligence  of  this 
casualty,  the  assured  gave  immediate  notice  of  abandonment, 
both  to  the  underwriters  on  freight,  and  also,  on  the  same 
day,  to  the  underwriters  on  ship,  with  whom  he  had  effected 
a  separate  insurance  :  in  May,  1801,  the  embargo  was  taken 
off,  the  master  and  crew  were  released,  the  original  cargo 
was  again  put  on  board,  and  the  ship  arrived  with  it  in  this 
country  before  action  brought,  earning  full  freight.  Under 
these  circumstances  Lor^  Ellenborough  held,  that  the  plaintiff 
could  not  recover  a  total  loss  against  the  underwriters  on 
freight:    1.  Because  freight  had  in  the  event  been  fully 

(/)  See  Thompson  i;.  Bowcroft  (1803),  4  East,  34,  and  the  other  cases 
on  the  Bossian  embargo. 
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Scottish  Har. 
Ids.  Co.  p. 
Turner. 


Sect.  1165.  earned,  and  therefore  no  loss  could  be  properly  demandable 
from  the  underwriters  on  freight,  "  who  merely  insure  against 
the  loss  of  that  particular  subject;"  2.  If  freight  could  be- 
considered  as  in  any  other  sense  lost  to  the  assured,  it  had 
become  so  by  their  own  act  in  abandoning  the  ship  to  the 
underwriters  thereon,  with  which  act,  and  its  consequences, 
the  underwriters  on  freight  had  nothing  to  do  (</). 

The  same  view  was  taken  by  the  House  of  Lords  in  the 
case  of  the  Scottish  Marine  Insurance  Co.  v.  Turner  (A).  In 
that  case  the  "Laurel,"  during  a  voyage  from  Quebec  to 
Liverpool,  was  seriously  damaged  by  an  iceberg.  She 
succeeded,  however,  eventually  in  completing  her  journey 
and  earned  her  freight,  which  was  received  by  her  owners. 
A  survey  of  the  ship,  which  was  subsequently  held,  showed 
that  she  was  not  worth  repairing,  and  notice  of  abandonment 
was  given  to  her  underwriters.  It  was  decided  in  an  action 
against  the  latter,  that  they  were  liable  for  a  constructive 
total  loss,  but  were  entitled  to  be  credited  with  the  freight 
received  («").  The  owners,  then,  being  compelled  to  account 
to  the  underwriters  on  ship  for  this  freight,  brought  an 
action  on  the  policy  for  freight.  It  was  held,  however,  that 
inasmuch  as  freight  had  been  actually  earned,  it  was  im- 
possible to  support  an  action  for  its  loss. 

1166.  Similarly,  a  mere  retardation  of  the  adventure,  by  a 
loss  of  the  voyage  for  a  season,  gives  no  right  to  the  assured 
on  freight  to  recover  as  for  a  total  loss,  even  after  notice  of 
abandonment,  if  it  does  not  prevent  the  freight  from  being 
ultimately  earned  before  action  brought. 


A  mere  retar- 
dation of  the 
voyage  gives 
no  right  to 
the  assured 
on  freight  to 
recover,  if  it 
be  ultimatelj 
earned. 


iSf)  McCarthy  v.  Abel  (1804),  6 
East,  388.  The  head-note  to  this 
case  is  wrong  in  stating  that  aban- 
donment of  freight  was  accepted  by 
the  underwriters.  Had  it  been  so, 
the  latter  could  have  had  no  defence 
to  the  claim  for  a  total  loss. 

(A)  (1853),  1  Maoq.  H.  L.  Cas. 
334.  Cf .  Benson  v.  Chapman  (1849), 
2  H.  L.  Cas.  696. 


(i)  Stewart  v.  Greenock  Mar.  Ins. 
Co.  (18477,  1  Maoq.  H.  L.  Cas.  328. 
The  mere  fact,  however,  that  salvors 
succeed  in  bringing  part  of  an  aban- 
doned cargo  to  its  port  of  destination 
will  not  prevent  there  being  a  total 
loss  of  freight.  See  Guthrie  r.  North 
China  Ins.  Co.  (1900),  6  Com.  Cas. 
26. 
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A  British  ship  was  chartered  to  proceed  to  a  port  in  the  Sect.  1166. 
Baltic  with  her  outward  cargo,  there  to  unload,  and  then  Everth  v. 
sail,  in  ballast,  to  Biga,  where  she  was  to  load  a  homeward 
cargo  from  the  charterer's  agents.  An  insurance  was  effected 
generally  on  freight  for  the  homeward  voyage.  The  ship, 
having  performed  the  first  part  of  her  voyage  according  to 
the  charter-party,  sailed  to  Riga  in  ballast,  where  she  arrived 
in  September,  and  was  immediately  seized  and  detained  by 
order  of  government,  without  being  suffered  to  load  a  cargo. 
This  detention  continued  till  the  frost  set  in,  in  consequence 
of  which  the  ship  was  kept  at  Eiga  all  the  winter,  and  never 
got  a  loading  from  the  charterer's  agents  at  all :  next  spring, 
however,  the  master  procured  a  loading  from  other  persons, 
with  which,  before  action  brought,  he  returned  to  England, 
and  earned  full  freight.  The  assured  claimed  a  total  loss, 
but  the  Court  held  he  could  not  recover. 

The  insurance  being  on  freight  generally,  "  the  under-  And,  in  order 
writer,"  said  Lord  Ellenborough,  "  did  not  insure  that  any  poHcv^on 
particular  freight  should  be  brought  home,  but  if  any  freight  frejlht'ewned 
is  brouffht  home,  a  loss  has  not  happened  for  which  he  under-  ^^^^  not  be 

T       1  .  .  .the  particular 

took  to  indemnify  the  assured.  In  this  case,  continued  ms  freight  con- 
Lordship,  "the  only  inconvenience  that  has  arisen  is  to  be 
attributed  to  the  protraction  of  the  adventure  ;  but  that  was 
decided,  in  Anderson  v,  Wallis  and  McCarthy  v,  Abel,  not  to 
constitute  a  loss.  It  is  certainly  a  loss  of  the  particular  trade 
which  the  assured  had  personally  in  contemplation,  but  it  is 
not  within  the  intention  of  the  policy.  The  mere  retardation 
of  the  adventure,  and  the  consequent  inconvenience  and 
expense  arising  from  it,  are  not  a  substantive  cause  of  loss 
where  the  particular  thing  insured  has  not  received  damage ; 
and  whether  the  freight  earned  be  the  particular  freight  con- 
tracted for  by  the  assured,  or  a  posterior  freight,  makes  no 
difference :  if  freight  has  been  fully  earned  there  can  be  no 
loss  properly  demandable  of  the  underwriters"  {k). 

{k)  Everth  r.  Smith  (1814),  2  M.  &  to  recover  for  a  total  loss  of  freight 

S.   278.    See    S.  P.  in    Barclay  v.  insured,  see  Price  v.  Maritime  Ins. 

Stirling  (1816),  6  M.  &  S.  6.    As  to  Co.  Ld.  ^1900),  6  Com.  Cas.  332 ; 

the  efFect  of  a  receipt  of  pro  rat&  affirmed   by  C.  A.  on    7th   June, 

freight  upon  the  right  of  an  assured  1901. 
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Sect.  1167.  1167.  In  a  case,  indeed,  that  came  Wore  Sir  "Vicaiy  Gibbs, 
the  year  after  this  decision,  that  learned  person  intimated,  in 
the  course  of  the  argument,  that,  when  the  freight  of  a  ship 
is  insured,  as  soon  as  the  cargo  is  put  on  board  it  becomes 
an  insurance  on  the  freight  of  that  cargo  (/) :  but  the  year 
following.  Lord  EUenborough  decided  the  case  of  Barclay 
r.  Stirling  on  the  same  principle  as  that  laid  down  in  Everth  v. 
Smith  {m) :  and  it  was  subsequently  acted  upon  by  Lord 
Tenterden  («),  and  may  therefore  be  considered  to  be  as 
firmly  upheld  by  authority,  as  it  is  reasonable  on  principle. 

If  freight  is  in  the  event  actually  and  fully  earned,  the 
mere  fact  that  it  is  swallowed  up  at  the  port  of  destination 
by  the  charges  of  a  bottomry  loan,  raised  by  the  master 
abroad,  as  agent  of  the  owners,  for  the  repair  of  his  ship,  does 
not  constitute  a  constructive  total  loss  as  against  the  under- 
writers on  freight  (o), 

CoDstroctive  1168.  If,  in  the  course  of  the  voyage,  the  original  ship  be 
freiKht,  where  disabled  Or  lost,  SO  that  the  master  has  no  power  of  repairing 
Mel^t^^*'*^  her,  he  has  the  right  to  send  on  the  goods  by  another  ship,  if 
Effect  of  such  can  be  procured  (jt?).  If  he  do  so  send  them  on  in 
performance  of  his  contract  to  carry,  he  thereby  earns  the 
original  freight,  and  is  entitled  to  charge  the  insurers  with 
the  expense  of  it  (q).  In  respect  of  the  shipper,  it  is  doubtful 
whether  the  shipowner's  performance  of  that  contract,  after 
his  ship  is  finally  disabled,  is  anything  more  than  an  option 
as  distinct  from  a  legal  obligation  (r) ;  but  in  respect  of  the 
insurer  on  freight,  it  seems  the  shipowner  is  in  these  circum- 

(/)  In  Green  r.  Boyal  Exch.  Abb.  A.  &  E.  314. 

Co.   (1814),    1    Marsh.  B.  447  ;    6  {q)  Kidston  v,  Empiie   Ins.   Co. 

Taunt.  68.  (1867),  L.  R.  1  C.  P.  636;  in  error, 

(m)  Barclay  r.  Stirling  (1816),  5  2  C.  P.  367. 

M.  &  S.  6.  (r)  See  Shipton  v,  Thornton  (1838), 

(«)  Brockelbank  r.  Sogme  (1831),  9  A.  &  E.  314  ;  Carver  on  Carriage, 

1  Mood.  &  Rob.  102.  s.  305;  2  PhiUips,  Ins.  ss.  1626, 1632 ; 

(o)  Benson  v.  Chapman  (1849),  6  and   Kidston  r.  Empire    Ins.    Co. 

Man.  &  Gr.  792;   6  C.  B.  330;   2  (1867),  L.  R.  2  C.  P.   364.     The 

H.  L.  Cas.  696,  posty  s.  1174.  American  law  possibly  differs  herein 

{p)  Shipton  V.  Thornton  (1838),  9  from  that  of  this  country. 


transhipment. 
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stances  under  an  obligation  either  himself  to  perform  the    Seci.  1168. 

contract  («),  or  by  timely  abandonment  to  enable  the  insurer, 

if  he  choose,  to  perform  it  for  his  own  benefit  {t).     This  is  a 

right  on  the  part  of  the  insurer,  with  a  corresponding  duty 

on  the  part  of  the  shipowner.     The  mere  loss  or  disability  of 

the  original  ship,  if  the  goods  may  be  sent  on  in  another, 

although  it  may  give  the  assured  a  primd  facie  right  of 

abandonment,   does  not  necessarily  involve  a   constructive 

total  loss  of  freight.     Similarly,  the  mere  loss  of  cargo  does  Substituted 

Hot  necessarily  involve  a  total  loss  of  freight,  if  the  ship  can  ^^^' 

obtaiD  another  cargo  for  the  same  voyage. 

1169.  If  both  ship  and  cargo  have  been  sold  abroad,  under  where  both 
such  circumstances  of  urgent  necessity  as  to  justify  their  sale,  ^a^^f^jo  goi^ 
the  assured  may,  as  we  have  seen,  without  any  notice  of  al>«)ad. 
abandonment,  recover  as  for  a  total  loss  on  the  freight  (w). 

"Where,  however,  the  sale  is  not  thus  justified  by  necessiiy,  if  gale 

but  the  ship  might  have  been  repaired,  or  the  cargo  sent  on  ^  toS^loM^of 

so  as  to  earn  freight,  the  shipowner  ought  not  to  be  allowed  freight,  either 

.  I.     •    1  11  actual  or 

to  throw  on  the  underwriter  on  freight  a  total  loss  caused,  constructive. 

not  by  the  perils  insured  against,  but  by  the  imauthorized 

act  either  of  himself,  or  of  the  master  as  his  agent ;  and  in 

such  a  case  mere  notice  of  abandonment,  unaccepted,  cannot 

alter  the  rights  of  the  parties  (x). 

The  principle,  in  short,  seems  to  be  this :  where  the  sale 

of  ship  and  cargo  is  justified,  notice  of  abandonment  to  the 

underwriter  on  freight  is  unnecessary  ;  where  such  sale  is  not 

justifiable,  it  is  inoperative  unless  accepted  or  acted  upon. 

1170.  The  case  generally  cited  as  showing  notice  of  aban-  Parmeter  v, 
donment  to  be  necessary,  in  order  to  recover  for  a-  total  loss  ^  ' 
on  freight,  where  ship  and  cargo  had  been  sold  abroad,  is 

that  of  Parmeter  v.  Todhunter,  which  was  a  policy  of  insur- 

(«)  Benson  v.  Chapman  (1849),  6  (u)  Idle  r.  Boyal  Ezoh.  Ass.  Co. 

C.  B.  330,  363 ;  2  H.  L.  696.  (i8l9),  3  Moore,  145  ;  8  Taunt.  766. 

{t)  See  Potter  v.  Bankin  (1873), 

L.  E.  6  C.  P.  341 ;  L.  B.  6  H.  L.  (^)  Chapman  v.  Benson  (1849)  (in 

102,  error),  6  C.  B.  363. 
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Sect.  1170.  ance  "on  the  freight  of  the  ship  ^Portsea/"  insured  from 
Berbice  to  London.  The  ship,  in  the  course  of  her  voyage, 
was  captured,  recaptured,  and  carried  into  Grenada,  where 
she  was  sold  with  the  whole  of  her  cargo.  The  plaintiff,  who 
had  given  no  valid  notice  of  abandonment,  claimed  a  total 
loss.  It  was  contended  that  no  notice  was  necessary,  sed  non 
allocatur,  for  the  goods  might  have  been  brought  home  in 
another  ship,  and  so  freight  have  been  earned  (y).  It  is  clear, 
by  what  fell  from  Lord  EUenborough,  that  the  circumstances 
of  this  case  were  not  such  as  to  make  the  sale  of  the  whole 
ship  and  cargo  justifiable.  The  case,  therefore,  is  rather  an 
authority  for  the  position  that  there  is  no  total  loss  on  freight 
by  an  unjustifiable  sale  of  ship  and  cargo,  than  for  the 
position  that  notice  of  abandonment  is  requisite  where  ship 
and  cargo  have  been  justifiably  sold. 
Green  r.  The  next  case  in  which  the  point  arose — Green  r.  The 

Ass.  Co.  *  Royal  Exchange  Assurance  Company — is  quite  consistent, 
when  its  facts  are  considered,  with  that  last  cited.  In  this 
case  the  insurance  was  on  freight  by  the  ship  "  Defiance  " 
at  and  from  the  Canary  Islands  to  London.  The  ship,  hav- 
ing sailed  on  her  voyage  with  a  full  cargo  on  board,  was,  in 
consequence  of  sea-damage,  obliged  to  put  back  and  to 
imship  her  cargo ;  and,  the  ship  being  f oimd  so  disabled  that 
it  would  be  impossible  to  bring  her  home  without  repairs, 
which  could  not  be  procured  where  she  was,  both  ship  and 
cargo  were  sold.  The  purchaser  of  the  ship,  having  repaired 
her,  brought  her  home  with  half  a  cargo ;  her  captain  (who 
was  also  owner  and  plaintiff  in  the  action)  bought  another 
ship  of  small  burden,  in  which  he  also  brought  goods  to 
London,  but  none  of  the  original  cargo.  Having  brought  his 
action  against  the  underwriters  on  freight  for  a  total  loss, 
two  objections  were  made  to  his  right  of  recovery  :  1.  That 
he  had  given  no  notice  of  abandonment;  2.  that  the  sale 
was  not  justified  by  necessity.  The  Court,  as  to  the  first 
objection,  which  was  supported  on  the  authority  of  Parmeter 

(y)  Paimeterr.  Todhunter  (1808),  1  Camp.  541. 
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V.  Todhunter,  held  that  there  was  nothing  in  it ;  hut,  as  to  Sect.  1170. 
the  second,  a  new  trial  was  granted,  in  order  that  the  jury 
might  consider  whether  the  sale  of  the  ship,  under  the  cir- 
cumstances, was  such  a  measure  as  a  prudent  owner,  if 
iminsured,  would  have  resorted  to  ;  or  whether  he  would  not 
have  repaired  and  sent  her  on,  so  as  to  earn  freight  (z).  "  I 
think,"  said  Qihbs,  0.  J.,  "  the  assured  ought  to  have  acted 
as  if  the  adventure  had  not  been  insured;  and,  if  a  man 
of  common  prudence  would  have  repaired  her  for  his  own 
advantage,  not  being  insured,  he  should  have  done  so  on 
accoimt  of  the  underwriters ;  otherwise  he  would  have  been 
selling  the  ship  for  the  purpose  of  throwing  the  loss  "  (of 
freight)  "  on  the  underwriters  "  («). 

1171.  In  Idle  v.  Eoyal  Exchange  Assurance  Company,  the  idle  v.  Royal 
insurance  was  on  the  freight  of  the  ship  "Ajax,"  for  a  q^^  ' 
voyage  from  Quebec  to  her  port  of  discharge  in  the  United 
Kingdom.  The  ship  and  cargo  having  been  sold  abroad  by 
the  master  and  one  of  the  part  owners  imder  circumstances 
which,  in  the  opinion  of  the  Court  of  Common  Pleas,  justified 
the  sale  on  the  ground  of  urgent  necessity,  that  Court  held 
that  no  notice  of  abandonment  was  necessary  to  entitle  the 
assured  on  freight  to  recover  a  total  loss  (6).  When,  how- 
ever, the  same  case  came  before  the  Court  of  King's  Bench 
on  a  special  verdict,  that  Court  directed  a  venire  de  noco,  on 
the  ground  that  the  necessity  of  the  sale  was  not  distinctly 
found  in  the  special  verdict,  and  could  not  be  inferred  from 
the  facts  stated;  and  Bayley,  J.,  added,  on  the  same  occasion, 
"  That  the  question,  whether  the  circumstances  amounted  to 
an  abandonment,  might  also  be  left  open  "  {c)  ;  i.e.y  whether, 
even  with  notice  of  abandonment,  the  assured  would  have 
had  a  right  to  recover  as  for  a  total  loss  on  freight. 

These  cases  seem  to  be,  in  fact,  mere  illustrations  of  the  Mount  v, 

Harrison. 

(«)  Green  r.  Royal  Exch.  Ass.  Co.  (^)  idl©  v.  Royal  Exch.  Ass.  Co. 

aSlS),  6  Taunt.  68  ;  1  MarshaU,  R.       (,g,,j^  3  ^^^  ^^^  .  g  ^^^^  ^^^ 

(a)  1  MarshaU,  R.  462.  W  3  Brod.  &  Bing.  161,  n.  (d). 
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.  Sect.  1171. 


Notice  of 
abandonment 
mmecesKaiy 
'where  ship 
properly  sold 
and  freight 
cannot  pos- 
sibly be 
earned. 


principle,  afterwards  finally  established  in  Bankin  <?.  Potter, 
that  notice  of  abandonment  of  freight  is  unnecessary  in  cases 
where  the  underwriters  could  not  possibly  derive  any  advan- 
tage by  receiving  such  notice.  Such,  too,  appears  to  have 
been  the  ratio  decidendi  in  the  case  of  The  Olive  Branch,  where 
freight  was  insured  from  the  Cape  of  Good  Hope  to  London. 
The  ship,  while  loading  in  Table  Bay,  was  driven  ashore,  and 
sold  under  circumstances  of  such  urgent  necessity  as,  in  the 
opinion  of  the  Court,  fully  to  justify  the  sale ;  the  cargo,  one- 
third  of  which  was  loaded  on  board  at  the  time  of  loss,  and 
the  rest  engaged,  was  immediately  sent  on  to  England  in 
another  vessel.  The  plaintiff  claimed  a  total  loss  on  freight : 
it  was  objected  that  he  should  have  given  notice  of  abandon- 
ment; but  the  Court,  under  the  circumstances  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance  (d). 

It  must  be  assumed  in  this  case  that  the  event  upon  which 
the  earning  of  the  freight  insured  was  made  to  depend,  w^as 
the  arrival  of  the  ship  under  the  charter-party :  if  the  freight 
insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  bill  of  lading,  it  should  seem  that,  as  the  goods 
were  actually  sent  on,  and  arrived  so  as  to  earn  freight,  by 
another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  Ellenborough  in  Parmeter  v.  Todhimter,  an^  that, 
as  the  loss  on  freight  became,  in  the  event,  less  than  total,  the 
assured  would  not  have  been  entitled  to  claim  as  for  a  total 
loss  (at  all  events,  without  notice  of  abandonment) ;  that 
which  he  should  have  abandoned  being  the  chance  of  the 
cargo  arriving,  so  as  to  earn  higher  freight  than  that  which 
the  shipowner  would  have  to  pay  for  the  hire  of  the  ship  in 
which  it  was  sent  on.  Where,  under  similar  circumstances, 
the  master  sold,  not  only  the  ship,  but  also  the  cargo,  from 
the  impossibility  of  sending  it  on,  except  at  an  exorbitant  rate 
of  freight,  this  was  held  in  the  United  States,  and  as  it  seems 
justly,  an  absolute  total  loss  of  freight. 

{d)  Mount  v,  Hairison  (1827),  4  Bing.  388  ;  1  Moore  &  P.  14. 
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1172»  Where  the  original  ship  can  be  repaired  in  a  reason-    Sect.  1172> 

able  time,  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  If  master  sells 

at  a  reasonable  amount  of  cost  and  trouble,  and  with  a  fair  whea  he 

hope  of  its  ultimately  arriving  in  specie,  or  in  a  merchantable  forwardthem 

state,  at  its  port  of  destination,  the  master  ought  to  send  it  on  *^  ^?^  9^ 

.  ....  .  .  freight  there- 

and  is  not  justified  in  selling ;  and  the  shipowner  will  not  be  by  caused 

entitled  on  the  ground  of  the  master's  negligence  or  im-  thrown  on 
proper  conduct,  in  selling  the  goods  instead  of  forwarding  ^^.    * 
them,  to  give  notice  of  abandonment  and  recover  as  for  a 
total  loss  on  freight  {e). 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship, 
after  putting  back  to  refit,  had  been  repaired  so  tis  to  be 
capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
damaged,  were  capable  of  being  forwarded,  though  not  with- 
out involving  a  considerable  delay  and  an  expense  equal  to 
the  freight,  it  was  decided  in  this  country  that  the  master 
could  not,  by  selling  instead  of  taking  them  on,  entitle  the 
shipowner  to  throw  the  loss  of  their  freight  on  the  under- 
writer (/).  The  expense,  though  eqiial  to  the  freight,  might 
yet  have  been  far  below  the  selling  value  of  the  goods ;  that, 
therefore,  was  not  an  expense  such  as  entitled  the  master  to 
seU  them ;  but  he  was  entitled  to  carry  them  on  and  to  earn 
freight,  and  if  he  voluntarily  surrendered  this  advantage,  he 
could  not  then  turn  round  on  the  insurers  of  freight  and  claim 
for  a  loss,  since  the  loss  was  not  the  effect  of  any  of  the  perils 
insured  against  {g).  If,  however,  such  expense  were  so  great  Oonsfcructire 
as  to  involve  a  constructive  total  loss  of  the  goods,  he  could  goods  may 
recover  as  for  a  total  loss  of  freight,  at  any  rate  by  giving  ^"J^^^^* 
notice  of  abandonment  {h),  freight. 

(e)  See  the  United  States  decisions,  case  of  Mordj  f .  Jones,  the  merchant 

Saltos  V,   Ocean    Ins.    Co.   (1815),  had  himself  consented  to  the  goods 

12  Johnson,  B.  107 ;  Bradhnrst  v,  being  left  behind  and  sold,  as  the 

Colombian  Ins.  Co.  (1812),  9  John-  best  step  under  the  ciroomstanoes. 
son,  E.  17 ;  Griswold  v.  New  York  ,  .  „    ,  ,  ■«,.,- 

Ins.  Co.  (1806),  1  Johnson,  R.  205  ;  ^)  ^^^^  '^'  ^^^f"'  'f  V  ^' 

2  PhilHps,  ss.  1639,  1640.  P^f  -•  ^^^  i'^''\ll  ^'  ^'  ^'  ^' 

(/)  MoUy  ..  J^nes  (1825),  4  B.  ^'^'^  ''  ^'  »•  ^'  ^'  ^70. 
&  Or.  394 ;  Brookelbank  v.  Sugme  (h)  Michael  v,  GKllespj  (1857),  26 

(1831),  1  Mood.  &  Bob.  102.    In  the  L.  J.  C.  P.  306. 
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Sect.  1173.       1173.  Mere  inability  to  send  on  the  entire  cargo  is  no  case 

Mere  inability  of  constructive  total  loss  on  freight.     A  ship  valued  at  12,000/. 

entire  cargo  is  was  insured  from  Valparaiso  to  England ;  freight  valued  at 

oo^Btm^ve     4,000/.  was  insured  on  the  same  voyage  by  a  separate  policy. 

w^ht^  ^^     ^®  ®^P  having  sailed  with  a  full  cargo,  was  compelled  by 

Mossr.  Smith,  stress  of  weather  to  put  back  to  Valparaiso,  where  the  master — 

finding  on  survey  that  to  repair  her  so  as  to  bring  home  the 

entire  cargo  would  cost  more  than  the  value  of  the  freight, 

though  less  than  the  value  of  the  ship  when  repaired — sold 

the  ship ;  the  cargo,  800  tons,  was  sent  on  in  other  ships  and 

ultimately  arrived  at  Liverpool,  earning  freight  to  the  amount 

of  about  3,600/.    This  was  held  not  to  be  a  total  loss,  either 

of  ship  or  freight  (t). 


Where  f reijfht 
is  earned  f  but 
received  by 
bottomry 
bondholder 
Instead  of  by 
assured,  the 
latter  cannot 
recover. 
Benuon  v. 
Chapman. 


1174.  If  the  master,  instead  of  sending  on  the  cargo  in 
another  vessel  or  selling  it  where  it  lies,  repairs  the  original 
ship  on  bottomry,  and  the  repaired  ship  subsequently  arrives 
before  action  brought,  earning  full  freight,  but  subject  to  a 
lien  under  the  bottomry  bond  to  an  amount  greater  than  the 
joint  value  of  the  ship  as  repaired  and  the  freight  as  earned, 
this  is  not  a  constructive  total  loss  on  freight,  so  as  to  entitle 
the  assured,  who  has  given  timely  notice  of  abandonment,  to 
recover  the  whole  amount  of  the  insurance.  The  point  arose 
upon  the  following  facts :  The  freight  of  a  general  ship  was 
insured  for  a  homeward  voyage  from  Pemambuco  to  Liver- 
pool; the  ship  received  such  damage  in  coming  out  of 
Pemambuco  Harbour  as  to  be  totally  disabled  for  the  voyage 
without  repairs ;  the  master,  instead  of  selling,  repaired  the 
ship  on  bottomry  and  afterwards  brought  her  on  to  Liver- 
pool, where  she  arrived  before  the  commencement  of  the 
action,  earning  full  freight,  but  burdened  with  a  charge  on 
the  bottomry  bond  which  exceeded  the  joint  amount  of  the 
ship's  value  as  repaired  and  of  the  freight  earned.  The 
plaintiff,  who  had  given  due  notice  of  abandonment  on  first 
hearing  of  the  probable  expense  of  repairs,  allowed  the  ship 


(i)  Mo86 1'.  Smith  (1850),  9  0.  B.  94. 
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to  be  sold  and  the  freight  paid  over  on  behalf  of  the  obligees  Sect.  1174. 
on  the  bottomry  bond,  and  then  sued  the  underwriters  on 
freight  as  for  a  total  loss.  When  the  ease  first  came  before  the 
Court  of  Common  Pleas,  that  Court  held  (on  the  authority 
principally  of  Holdsworth  v.  Wise)  that  this  was  a  construc- 
tive total  loss  on  freight  (k) ;  the  Court  of  Exchequer 
Chamber,  however,  reversed  the  judgment  (/),  and  the 
reversal  was  sustained  by  the  House  of  Lords  (m).  The 
receipt  of  the  freight  by  the  holder  of  the  bottomry  bond 
was  treated  as  a  receipt  of  freight  by  the  plaintiflF,  and  the 
case  was  put  upon  the  point  that  the  freight  was  not  actually 
lost  by  the  perils  insured  against,  for  it  was  in  point  of  fact 
actually  earned ;  if  lost  to  the  plcdntifi  at  all,  it  was  by  his 
own  acts  and  omissions.  "  The  underwriters  on  this  policy," 
it  was  said,  "  engage  only  that  freight  shall  be  earned,  and  it 
has  been  earned  "  (»). 

1176.  The  effect  of  an  abandonment  to  the  underwriters  on  Effect  of 

•_  •   r .       r         i"!  •  i.      •  J  i.     abandonment 

freight,  when  there  is  a  separate  msurance  and  a  separate  of  gi,ip  ^^ 
abandonment  on  the  ship,   was  long  a  subject  of  vexed  *^e  ^'■eiK^t 

■^'  o  J  anderwnters. 

discussion  in  this  country,  but  has  now  been  finally  set  at 

rest.  The  case  supposed  is,  that  the  ship  is  insured  with  one 
set  of  underwriters,  and  the  freight  with  another ;  a  con- 
structive total  loss  of  ship  takes  place,  the  assured  abandons 
the  ship  to  the  underwriters  on  ship,  and  the  freight  to  the 
underwriters  on  freight ;  the  ship,  after  the  abandonment  has 
been  made  and  accepted  by  both  sets  of  underwriters,  arrives 
earning  freight :  the  question  is,  which  set  of  underwriters 
shall  take  the  benefit  of  the  freight  so  earned  P  The  question 
was  a  good  deal  litigated  in  several  cases  (o)  which  arose  out 


(k)  Benson  v.  Chapman  (1843),  6  722—724.  The  principle  here  decided 

H.  &  Gr.  792.  seems  identical  with  that  of  Scottish 

(/)  Chapman  v,  Benson  (1847),  5  Mar.  Ins.  Co.  v.  Turner  and  simUar 

C.  B.  330.  cases,  which  wiU  be  found  considered 

(m)  Benson  v.  Chapman  (1849),  2  in  the  next  following  pages. 
H.  L.  Cas.  696.  (o)  Thompson  v.  Rowcroft  (1803), 

(m)  Opinion  of  the  Judges  in  Ben-  4  East,  84  ;  Leatham  v.  Terry  (1803), 

son  i;.  Chapman  (1849),  2  H.  L.  Cas.  3  B.  &  P.  479 ;  McCarthy  v.  Abel 
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Sect.U75. 


Case  9. 
DaTidson. 


Abandooeee 
of  ship  take 
all  pending 
freight 
ultimately 
earned. 


of  the  Eussian  embargo  of  1800,  and  was  at  last  determined 
in  Cewe  v.  Davidson,  the  facts  of  which  were  as  follows : — 

The  defendant  (shipowner)  had  insured  a  general  seeking 
ship  with  one  set  of  underwriters,  and  afterwards  her  freight 
with  another  set  of  underwriters,  by  two  separate  policies. 
The  ship  having  been  captured,  the  defendant  gave  immediate 
notice  of  abandonment  to  both  sets  of  underwriters  on  the 
same  day,  which  notice  they  respectively  accepted.  After- 
wards, the  ship  having  been  recaptured,  arrived  earning 
freight;  and  the  two  sets  of  unde^rwriters  settled  with  the 
defendant  as  for  a  total  loss,  under  an  agreement  that  the 
ship  should  be  sold,  and  the  defendant  hold  the  proceeds  of 
her  sale,  and  also  the  freight  actually  earned,  for  the  use 
and  benefit  of  the  parties  legally  entitled  thereto.  The  money 
realized  by  the  sale  having  been  paid  over  to  the  underwriters 
on  ship,  they  now  further  claimed  to  recover  from  the 
defendant  the  amoimt  of  the  freight  held  by  him,  under  the 
agreement  already  mentioned.  A  majority  of  the  Court  of 
King's  Bench  held  that  they  were  entitled  to  recover  (p) ; 
and  this  judgment  was  confirmed  by  the  Court  of  Exdiequer 
Chamber  (^). 

In  the  Court  below,  the  groimds  on  which  Lord  Ellen- 
borough,  Abbott,  J.  (aiterwards  Lord  Tenterden),  and 
Holroyd,  J.,  rested  their  judgment  were  mainly  these :  That 
an  abandonment  to  the  underwriter  on  ship  transfers  to  him 
not  merely  the  hull,  but  the  use  of  the  ship,  and  the  advan- 
tages resulting  from  the  completion  of  the  voyage ;  that,  as 
abandonee  of  ship,  "  he  has  all  the  rights  of  the  shipowner 
cast  upon  him  by  operation  of  that  emphatic  word  in  the  law 
merchant,  'abandonment;'  and,  being  so  entitled,  has  a 
right,  if  he  uses  the  ship  for  completing  the  voyage,  to  her 
earnings,  as  against  all  the  world;"  that  it  is  a  principle 
clearly  edtablished,  that  if  the  ship  be  sold  the  vendee  is 


(1804),  6  East,  388 ;  Shaipe  v,  Glad- 
stone (1805),  7  East,  24  ;    Ker  v, 
Osborne,  (1808),  9  East,  378. 
{p)   Case  f>.  Da^ddson  (1816),   6 


M.  &  S.  79. 

(q)  Davidson  r.  Case  (1820),  2 
Brod.  &  Bing.  379;  3  Moore,  116; 
8  Price,  542. 
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entitled  to  freight  as  an  incident  to  the  ship  ;  that  ahandon-  Sect.  1176. 
ment  is  equivalent  to  a  sale  of  the  ship,  and  therefore  operates 
a  complete  transfer  of  all  rights  consequent  upon  a  sale,  in- 
cluding freight.  Upon  these  grounds,  they  held  that  the 
plaintiflF,  as  abandonee  of  ship,  became  entitled  immediately 
to  all  the  freight  ultimately  earned,  as  a  necessary  consequence 
of  the  abandonment,  and  was  therefore  entitled  to  recover 
the  amount  he  claimed  (r). 

1176.  This  decision  of  the  Exchequer  Chamber  was  fully 
supported  by  the  House  of  Lords  in  the  case  of  the  ship 
"  Laurel,"  in  which  the  principle  was  affirmed  that  "  Freight, 
while  the  ship  is  in  a  course  of  earning  it,  is  a  benefit  or 
advantage  incident  to  the  ship,  and  therefore  becomes  the 
property  of  the  underwriters  on  ship,  paying  for  a  total  loss." 
The  short  facts  of  the  case  were  these  : — The  "  Laurel,"  in  Stewart  v, 
the  course  of  a  voyage  from  Quebec  to  Liverpool,  struck  upon  Mar^^.  Co. 
an  iceberg  in  the  Atlantic  on  the  27th  July,  and  was  very 
considerably  injured.  She  reached  Liverpool,  however,  and 
while  in  the  river  there  grounded  outside  the  dock  gates  on 
the  11th  of  August,  and  was  afterwards  taken  into  dock,  and, 
on  the  cargo  having  been  discharged,  was  surveyed.  After 
the  survey  the  owners  abandoned  to  the  underwriters  on  ship, 
and  claimed  as  for  a  total  loss.  The  jurors' foimd  as  a  fact  in 
the  case  that  there  was,  under  the  circumstances,  a  total  loss 
of  the  "  Laurel,"  which,  as  she  lay  in  dock,  was  properly 
abandoned  and  not  worth  repairing.  It  was  held  by  the 
House  of  Lords  that  the  underwriter  on  the  ship  was  entitled, 

(r)  See  5  M.  &  S.  82—84,  86—90.  Q.  B.  D.  at  p.  716 :— *'  It  does  not 

Bayley,  J.,  dissented  from  the  rest  seem  to  me  that   the  payment  of 

of   the   Court,  principally   on    the  freight   under    these   circmnstances 

ground  that,  as  the  underwriter  on  is  made  under  the  original  contract 

iBhip  insures  only  the  body,  taoUe  of  affreightment.    It  is  a  payment 

and  apparel  of  the  ship,  he  has  no  for  work  and  labour  done,  and  the 

right,  therefore,  to  expect  from  an  original  contract  of  afeeightment, 

abandonment  more  than  he  has  in-         -■        ..       ....        *  « i     .  •■ 

•Moxt^uiuouw  uAwxTj  wMw*  "Z,  whcrc  it  cxists,  IS  mvanably  taken 

sured  (see  ibid.  84—86).    The  esta-  ,      ,        .,        ,,.,., 

bKshed  doctrine  is  also  commented  ^^  the  tribunal  which  tries  the  ques- 

upon  and  explained  by  Brett,  M.  B.,  *io^  "  t^®  measure  of  the  value  of 

in  Sea  Ins.  Go.  f.  Hadden  (1884),  13  the  work  and  labour  done." 
VOL.  II.  4  Q 
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Sect.  1176.   on  settling  for  a  total  loss,  to  have  the  benefit,  in  account,  of 
the  freight  which  had  been  received  by  the  owner  on  the  dis- 
charge of  the  cargo  («). 
Soofctish  Mar.      The  shipowner,  having  been  thus  deprived  of  his  freight  by 
Turner.'  '       operation  of  law,  brought  his  action  against  the  underwriter 
on  freight  to  recover  the  whole  amount  insured  in  the  freight 
policy,  as  for  a  total  loss  on  that  interest.     The  Court  of 
Session  gave  judgment  in  his  favour,  but  that  decision  was 
Underwriters  reversed  by  the  House  of  Lords,  on  the  short  ground  that,  the 
Sable  if    ^     condition  of  the  freight  policy  being  simply  that  freight 
^^ac^ly  should  be  earned,  and  freight  having  been  actually  earned, 
e^^roed.  the  condition  of  the  freight  policy  had  been  fulfilled,  and  the 

fact  that  the  freight  had  been  paid  not  to  the  plaintiff  (the 
shipowner)  but  to  the  underwriters  on  ship  was  held  to  make 
no  difference  {t). 
Two  mean-  "  The  expression,  the  *  loss  of  freight,' "  says  Lord  Truro 
S^eight."^  in  delivering  his  opinion  in  the  House,  "  has  two  meaningS| 
and  the  distinction  between  them  is  material : — 

"  1.  Freight  may  be  lost  in  the  sense  that,  by  the  perils 
insured  against,  the  ship  has  been  prevented  earning  freight. 
"  2.  Freight  may  be  lost  in  the  sense  that,  after  it  has  been 
earned,  the  owner  has  been  deprived  of  it  by  some  circum- 
stance unconnected  with  the  contract  between  the  assured 
and  the  underwriter  on  freight.  For  a  loss  of  freight  in  the 
first  sense  the  underwriter  on  freight  is  responsible ;  for  a 
loss  of  freight  in  the  second  sense  he  is  not  (t*).'* 

The  freight         1177.  The  freight  transferred  by  the  abandonment  is  the 
transferred  by 

(«)  Stewart  v.  Greenook  Har.  Ins.  firming  the   case   of   H'Carthj  r. 

Go.  (1848),  2  H.  L.  Gas.  159.    Lord  Abel  (1804),  6  East,  388.    In  order 

Gottenham  pats  this  thronghout  his  to  avoid  the  effect  of  this  decision, 

judgment  as  a  case  of  actual  total  dab  policies  sometimes  provide  that 

loss  of  ship ;  and  the  case,  therefore,  a  total  loss  of  freight  is  to  be  paid 

is  an  aathority  for  the  position  that  in  the  event  of  the  total  loss  of  ship, 

in  saoh  case  freight,  when  earned,  For  an  example,  see  U.  K.  Mataal 

vests  in  the  underwriter  on  ship  pay-  Assoc,  v,  Boolton  (1898),  3  Gom. 

ing  for  a  total  loss.  Gas.  330. 

(^    Scottish    Har.    Ins.    Go.    v.  {u)  Per   Lord  Truro  in  Scottish 

Turner  (1853),  4  H.  L.  Gas.  312;  Mar.  Ins.  Go.  v.  Tomer  (1863),  1 

8,  a,   1  Maoq.  H.  L.  834  ;    con-  Haoq.  H.  L.  340. 
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whole  freight  pending  at  the  time  of  the  casualty  which  gave   Sect.  1177. 
occasion  to  the  abandonment,  and  ultimately  earned  by  the  the  abandon- 
ship.     This  follows  from  the  principles — 1.  That  an  aban-  whole  freight 
donment,  if  accepted  and  effectual,  clothes  the  abandonee  gJetiSi^of 
with  all  the  rights  of  ownership  from  the  moment  of  the  loss  the  casualty, 

,  .  and  ulti- 

that  gave  the  right  to  abandon,  and  substitutes  him  from  that  mately  earned 
time  in  the  place  of  the  assured  (;p)  ;  2.  That  freight  earned  ^^^^^^^'P- 
under  an  entire  contract  is  never  apportionable,  except  by 
express  stipulation  (as  where  it  is  agreed  that  a  portion  of  the 
freight  shall  be  paid  on  the  ship's  arrival  at  an  intermediate 
port),  or  by  act  of  the  parties  (as  where  the  merchant  shipper 
agrees  to  take  his  goods  at  the  port  of  distress,  in  which  latter 
case  freight ^0  raid  is  due). 

If  some  freight  has  been  actually  earned  before  the  casualty  Abandon- 
took  place,  by  payment  of  part  or  delivery  of  part  of  the  ^^tranrfer 
cargo,  under  the  terms  of  the  charter-party,  at  an  antecedent  ^^^^f^^ 
port,  or  by  an  agreement  between  the  shipowner  and  the  delivery  of 
merchant  whereby  freight  pro  raid  has  become  due  on  part  KfoiTthe 
of  the  goods,  the  freight  so  paid  or  so  apportioned  would  not  ^^'^^^y- 
vest  in  the  abandonee  of  the  ship  (y). 

1178.  It  is  also  to  be  noticed  that  abandonment  does  not  Nor  damages 
necessarily  divest  the  shipowner  of  all  rights  which  he  may  Sw^Ffreiglit 
have  in  connection  with  the  ship  abandoned ;  •  it  is  only  rights  J^^ered  by 
which  are  strictly  incidental  to  his  ownership  which  are  so  from  wrong- 
transferred.      For  example,  the  defendants,  owners  of  the 
"  Queen  of  the  East,"  insured  her  with  the  plaintiffs  for  a 
voyage  for  which  she  was  chartered,  and  also  insured  with 
other  underwriters  the  freight  expected  to  be  earned.     The 
freight  was  never  earned,  owing  to  the  vessel  colliding  with 
the  "  Cassandra "  and  becoming  a  constructive  total  loss. 
For  this  collision  the  "  Cassandra  "  was  solely  to  blame,  and 

(;r)   2   Emerigon,  o.    zyii.   8.    6,      incorrect  according  to  English  law, 
p.  282,  and  ibid,  p.  266,  goes  farther,      ^ee  MiUer  v.  WoodfaU,  t^/ra. 

and  says  it   makes  the  abandonee  ^^  ^^  ^  ^'  ^^^^^^  ^-  ^^' 

muix  sa^        mases  uie  aoanoonee      ^^  ^f .  ^^e  t;.  Lyde  (1769),  2  Burr. 

owner  from  the  commencement  of      332,    and  Thompson  t^.    Roworoft 

the  ride  (<a«  ^  princip$) ;  but  this  is      (i803),  4  East,  44,  per  Le  Blanc,  J. 

4q2 
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Sect.  1178. 


Bights  of 
abandonees 
of  ship  as 
to  freight 
earned  by 
substitatod 
ship. 


Pro  raid 
f  rei^t  in 
the  United 
States. 


the  defendants  recovered  from  the  owners  of  the  latter  vessel 
damages  for  the  loss  of  their  ship,  and  also  for  the  loss  of  her 
freight.  The  plaintiflEs,  having  paid  the  defendants  for  a  total 
.  loss  of  the  "  Queen  of  the  East,"  claimed  to  be  entitled  to 
receive  from  them  the  damages  recovered  from  the  owners  of 
the  "  Cassandra  "  under  both  heads.  It  was  decided,  how- 
ever, that  the  expected  freight  was  not  an  incident  of  the 
ownership  of  the  vessel,  and  that  the  right  thereto  and  to 
recover  damages  for  its  loss  did,  therefore,  not  pass  to  the 
plaintiffe,  as  imderwriters  on  ship,  by  virtue  of  the  abandon- 
ment (s). 

It  further  follows  from  the  principles  just  stated,  that  if 
the  pending  freight  be  ultimately  earned  by  a  substituted 
ship,  the  original  vessel  being  totally  disabled,  the  original 
owners,  as  parties  to  the  charter-party,  are  the  persons  entitled, 
and  not  the  abandonees  of  ship  (a),  unless  these  latter  can 
show  that  the  master  in  hiring  another  ship  acted  as  their 
agent,  a  thing  not  to  be  presumed.  Of  course,  if  there  be  no 
pending  freight,  although  there  be  cargo  on  board,  as  where 
the  assured  is  owner  both  of  ship  and  cargo,  the  abandonees 
of  ship  recover  nothing  in  the  name  of  freight  or  for  use  of 
the  ship,  except  for  so  much  of  the  voyage  as  is  accomplished 
with  the  cargo  on  board  after  the  abandonment  (ft).  In  case 
the  claims  of  the  abandonee  of  ship  be  not  enforced,  the 
abandonee  of  freight,  who  has  adjusted  a  total  loss,  may  claim 
from  the  assured,  as  salvage,  any  freight  ultimately  earned 
less  the  necessary  expenses  of  earning  it  {c), 

1179.  Our  law,  as  fixed  by  the  decisions,  seems  imdoubtedly 
to  present  the  anomaly,  "  that  the  assured  on  freight  may,  by 
making  a  distinct  contract  with  a  third  party,  deprive  the 
underwriter  on  the  freight  of  the  salvage  to  which  he  would 
have  been  entitled  had  no  sudi  contract  been  made  "  (d).    In 


(z)  Sea  Lis.  Go.  v,  Hadden,  0.  A. 
(1884),  13  Q.  B.  D.  706 ;  and  see 
po8ty  s.  1232. 

(a)  Hickie  v.  Bodooanachi  (1859), 
28  L.  J.  Ex.  273  ;  4  H.  &  N.  466. 

(*)  Miller  v.  WoodfaU  (1867),  27 
L.  J.  Q.  B.  120 ;  8  E.  i  B.  493. 
See  Brown  f.  North  (1862),  8  Ezoh.  1. 


{e)  Barolay  i'.  Stirling  (1816),  6 
H.  &  S.  6. 

id)  So  Amonld,  2nd  ed.  p.  1163, 
citanff  2  PhilUps,  Lis.  ss.  1649,  1740  ; 
but  the  effect  of  the  deoision  in  Scot- 
tish Mar.  Lis.  Co.  t?.  Turner  (uhi 
supra)  is  to  throw  the  loss  not  on  the 
underwriter  on  freight,  but  on  the 
shipowner. 
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the  United  States  this  ineonsistenoy  is  sought  to  be  avoided  Sect.  1179. 
by  making  an  apportionment  of  the  freight  earned  before 
and  after  the  event  which  occasions  the  abandonment.  The 
rule  there  has  long  been  understood  to  be,  that,  on  an  accepted 
abandonment  of  ship,  the  freight  earned  previous  to  the  loss, 
apportioned  pro  rati  itinerisy  is  to  be  retained  by  the  ship- 
owner, or  by  his  representative,  the  underwriter  on  freight,  to 
whom  it  has  been  abandoned,  and  that  only  the  freight 
earned  subsequently  to  the  time  of  loss  vests  in  the  abandonee 
on  ship  (e). 

It  certainly  seems  that  this  rule  is  more  free  from  objec- 
tions than  our  own ;  nor  does  there  appear  to  be  any  great 
difficuliy  in  its  practical  application.  Thus,  in  a  case  where 
ship  and  freight  had  been  abandoned  to  the  respective  sets  of 
imderwriters,  on  account  of  the  capture  of  the  ship  after  she 
had  performed  eight-ninths  of  the  voyage  insured,  the  Court 
held  that  the  underwriters  on  the  freight  were  entitled,  in 
virtue  of  the  abandonment,  to  aU  the  vessel's  earnings  pre- 
viously to  the  oasualiy — that  is  to  say,  eight-ninths, — and  those 
on  the  ship  to  the  remaining  ninth  (/).  This  case  is  almost 
identical  with  that  put  by  Bayley,  J.,  in  order  to  illustrate 
the  unfairness  of  the  English  rule,  according  to  which  the 
underwriter  on  the  ship  in  such  case  would  receive  the  whole 
benefit  and  earnings  of  the  voyage,  although  he  would  only 
be  at  a  few  days'  expense  for  provisions,  &c.  {g). 

1180.  In  France,  so  long  as  insurances  on  pending  freight  Law  in 
{fret  dfaire)  were  prohibited,  the  question  could  not  arise  as 
between  the  two  sets  of  underwriters  (A) ;  but  the  general  ques- 
tion as  to  the  effect  of  an  abandonment  of  the  ship  on  pend- 
ing freight  gave  rise  to  a  great  deal  of  embarrassed  litigation. 

{e)  3  Kent,  Com.  332,  and  see  the  commented  od,  2  Phillips,  Ins.  ss. 

cases  cited  by  him,  of  which  the  1738 — 1742. 

principal  are :   United  Ins.  Go.  i^.  (/)  Leavenworth  v,  Delafield,   1 

Lenox  (1802),   1  Johnson,   377;    2  Gaines,  578,  dted  2  Phillips,  s.  1741. 

Johnson,  448 ;  Marine  Ins.  Go.  v.  (^)  In  5  H.  &  S.  86. 

United  Ins.  Go.  (1812),  9  Johnson,  (h)  Since  1885  snoh  insurance  is 

186.   See  also  the  cases  collected  and  allowed,    Code  de  Com.  s.  334, 
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Sect.  1180.  The  Ordinance  of  1681  had  no  specific  regulation  on  the  point, 
and  the  tribunals  denied  to  the  underwriter  on  ship  any 

Opinion  of  freight  for  the  goods  saved.  Valin  exposed  the  error,  and 
maintained  that  an  abandonment  of  the  ship  ought  to  carry 
with  it  all  the  freight  pending,  and  in  the  course  of  being 
earned,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
paid  in  advance  or  not ;  but  not  freight  actually  earned — as, 
for  instance,  where,  the  freight  of  the  outward  passage  having 
been  earned  and  paid,  the  ship  is  lost  in  her  passage  home  (i). 

Of  Emerigon.  Emerigon  examines  the  question  on  general  principles,  and 
concludes,  with  regard  to  freight  in  the  course  of  being  earned 
at  the  time  of  the  casualty,  that  this  passes  to  the  abandonee 
of  the  ship  just  as  the  fruit  growing  in  an  orchard  passes,  on 
sale,  to  the  vendee  of  the  orchard.  With  regard  to  freight 
actually  earned  before  the  casualty,  he  admits  that  this  seems 
to  stand  in  the  same  predicament  with  fruit  gathered  before 
the  sale  of  the  orchard,  which  of  course  would  not  pass  to  the 
vendee ;  but,  finally,  he  determines  that  this  freight  also  goes 
to  the  abandonee  on  ship,  on  the  ground  that  the  eflFect  of  an 
abandonment  is  entirely  to  substitute  the  abandonee  in  place 
of  the  assured  from  the  beginning  of  the  adventure,  so  as  to 
make  him  proprietor  of  the  ship  and  all  its  earnings  from  the 
commencement  of  the  risk  and  not  only  from  the  time  of  the 
casualty  (k).  And  the  law  was  so  settled  by  the  Chamber  of 
Commerce  of  Marseilles  in  1778.  The  Ordinance,  however, 
of  the  ensuing  year  (1779)  did  not  follow  this  doctrine,  but 
declared  that  acquired  freight  {/ret  acquis)  already  earned  on 
the  voyage  was  insurable,  and  did  not  go  with  the  ship  on 
abandonment,  but  that  the  freight  ultimately  earned  on  the 
goods  saved  would  go  to  the  insurer,  if  there  was  no  stipula- 
tion to  the  contrary  (/).  The  Code  de  Commerce  originally 
enacted  that  the  freight  of  the  goods  saved  {/ret  des  marchan- 
dues  sauv^es)  vested  on  abandonment  in  the  abandonee  of 


(i)  Com.  liv.  iii  tit.  tI.  deB  Assu-      p.  256.    The  whole  flection  deeerree 
ranees,  art.  15.  an  attentive  perosal. 

(A)  2   Emerigon,   o.  zvii.    •.    9,  (/)  See  Emerigon,  ibid. 
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Bhip,  even  though  paid  in  advanoe  (w).     The  meaning  of  Sect.  1180. 

these  latter  words  was  the  subject  of  litigation  before  the 

French  tribunals,  and  it  was  expressly  decided  by  the  Cour  de 

Cassation  (w)  that  they  related  only  to  such  portion  of  the 

freight  of  the  goods  ultimately  saved  as  might  have  been  paid 

in.  advance  under  the  stipulations  of  the  charter-party ;  that 

the  only  freight  passing  by  abandonment  to  the  insurer  on 

the  ship,  was  the  freight  of  the  goods  on  board  at  the  time  of 

the  casualty  and  ultimately  saved ;   but  that  the  freight  of 

goods  landed  previous  to  the  casualty,  imder  the  terms  of  the 

charter-party,  and  thus  earned  before  the  loss,  did  not  vest  in 

the  abandonee  of  ship  (o).     The  provision,  however,  of  the 

Code  de  Commerce  above  referred  to  was  expressly  repealed 

by  the  Law  of  12th  August,  1885. 

1181.  With  regard  to  the  deductions  to  be  made  from  the  Deductions 
freight  ultimately  earned,  when  it  vests  as  salvage  in  the  ^^en  it  ^ets 
abandonees,  the  following  points  have  been  decided : —  "  salvage. 

In  a  case  in  which  ship  and  freight,  on  detention  under  the  Gladstone. 
Eussian  embargo  of  1800,  had  been  severally  abandoned  to 
the  respective  underwriters,  and  where  it  was  assimied  that 
each  set  of  underwriters  were  to  be  considered  as  in  the  place 
of  the  assured  for  the  respective  interests  insured,  the  ship- 
owner claimed  to  make  the  following  deductions  from  the 
freight  ultimately  earned  before  paying  it  over  as  salvage  to 
the  underwriters  on  freight,  who  had  settled  for  and  paid 
him  a  total  loss : — 

1.  Expenses  of  shipping  the  cargo  on  which  the  freight  BeductionB 
was  paid,  t9gether  with  port  charges  and  expenses  of  the  ship  ^ 
and  crew  at  St.  Petersburg  and  Elsinore  (for  payment  of 
Sound  duties).  2.  Insurance  on  same.  3.  Wages  and 
provisions  of  master  and  crew  from  the  time  they  were 
liberated  in  Eussia  tiU  discharged  in  Liverpool.  4.  Their 
wages  during  their  detention  under  the  embargo  (provisions 

(m)  Art.  386.  *  Comment,    on    Emerigon,    yol.    iL 

(»)  14th  Deoember,  1826.  ?•  2?»>  "^  ^  f*  ^«?«*  \  ^ 

in  his  Droit  Mar.  torn.  iv.  pp.  897 — 

(o)  Blaize  v,  Paris  General  Ass.      417.    The  whole  case  is  very  inte- 

Oo.,  referred  to  hj  Boulay-Patj-,      resting,  and  well  deserves  perusal. 
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Deductions 
allowed. 


Sect.  1181.  were  found  by  the  Bussian  government).  6.  Charges  paid 
at  Liverpool  on  ship  and  cargo.  6.  Insurance  on  ship  for 
the  homeward  voyage.  7.  Diminution  of  ship's  value 
thereon  by  wear  and  tear. 

With  regard  to  these  claims  the  Court  held :  1.  That  ihe 
expenses  of  shipping  on  board  the  homeward  cargo,  being 
altogether  for  the  benefit  of  the  underwriters  on  freight, 
should  fall  exclusively  on  them.  2.  That  the  expenses  of 
ship  and  crew,  and  the  insurance  thereon,  the  wages  and 
provisions  of  the  master  and  crew  between  their  liberation 
from  the  embargo  and  the  ship's  discharge,  and  their  wages 
during  the  detention,  should  be  deducted  from  the  salvage, 
and  apportioned  between  the  two  sets  of  underwriters  accord- 
ing to  their  respective  interests.  The  wages  during  the 
detention.  Lord  EUenborough  intimated,  might  come  into 
general  average.  3.  The  charges  on  ship  and  cargo  in  the 
port  of  discharge,  the  cost  of  insuring  the  ship  for  her  home- 
ward voyage,  and  the  diimnution  of  her  value  thereon  by 
wear  and  tear,  the  Court  held  must  be  struck  out,  as  they 
could  not  be  charged  on  the  freight  (p). 

In  another  case,  where,  the  ship  having  been  cast  away  in 
the  course  of  the  voyage,  a  separate  abandonment  was  made 
to  both  sets  of  underwriters,  but  the  abandonees  of  ship,  in 
consideration  of  the  assured's  taking  less  than  a  total  loss, 
renounced  all  claim  to  benefit  of  salvage,  it  was  held  that  the 
imderwriters  on  freight,  who  had  adjusted  for  and  paid  a 
total  loss,  were  entitled  to  the  freight  ultimately  earned  by  the 
repaired  ship's  arriving  with  a  substituted  cargo,  after  deduct- 
ing the  necessary  expenses  of  loading  sudi  cargo  on  board  at 
the  port  of  repairs,  and  the  wages  of  the  crew  during  the 
loading.  Any  expenses,  however,  incurred  while  the  ship 
was  detained  merely  for  the  purpose  of  necessary  repairs  were 
not  to  be  deducted  from  the  freight,  but  set  to  the  account  of 
the  shipowner,  to  be  made  good  by  the  underwriter  on 
ship  (q). 


Barclay  v. 
Sidrling. 


(p)  Sharp  V,  aiadstone  (1806),  7 
East,  24. 


(q)  Barclay  v.  Stirling  (1816),  6 
M.  &  S.  6. 
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ABANDONMENT. 


Abandonment:  Notioe  of  Aban- 
donment   1 182—1184 

Hnst  be  Entire  and  Abso- 
lute     1185—1187 

Who  can  Abandon? 1188 

Form  of  Notice    1189,  1190 

Unneoessary  where  nothing 

to  Abandon    1191 

Time  for  Notice 1192—1198 

Acceptance  of  Notice  is  irre- 
vocable   1199—1201 


SECT. 

Notice  of  Abandonment — contd. 
Bevocation  by  Assured. .  1 202, 1 203 
May     Underwriter     Defeat 
Notice? 1204 

Transfer  of  Salvage  to  Under- 
writers   1205—1217 

Duties  of  Master  in  Cases  of 
Abandonment 1218—1220 

Recovery  of  Prior  Average  Loss 

1221—1223 

Adjustment  of  Losses 1224 


1182.  In  this  chapter  the  term  "  abandonment "  is  used,  and  Distinction 
the  effects  of  abandonment  are  considered,  in  relation  to  cases  abandonment 
of  constructive  total  loss.    Abandonment  is,  however,  an  J^^onment 
incident  of  all  cases  of  total  loss,  whether  actual  or  construc- 
tive.   "  Whenever  there  is  a  contract  of  indenmity  and  a  claim 
under  it  for  an  absolute  indemnity,  there  must  be  an  abandon- 
ment on  the  part  of  the  person  claiming  indemnity  of  all  his 
right  in  respect  of  that  for  which  he  receives  indemnity  "  (a). 

The  law,  however,  does  attach  a  peculiar  incident  to 
cases  of  constructive  total  loss  under  a  marine  policy  by 
insisting  that  the  assured  in  order  to  recover  shall  not  only 
abandon,  but  shall  also  give  a  proper  notice  of  abandonment. 
The  reasons  for  this  rule  have  been  already  explained  in  the 

(a)  Per  Bzett,  L.  J.,  in  Ealtenbadh  v.  Mackenzie  (1878),  L.  B.  8  C.  P.  D. 
at  p.  471. 
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Sect.  1182.  chapter  on  Constructive  Total  Loss(^).  At  this  point  it  is 
only  necessary  to  point  out  that  the  expressions  "  ahandon- 
ment"  and  "notice  of  abandonment"  are  sometimes  used 
without  due  regard  to  the  distinction  which  really  exists 
between  them  (c).    . 

Right  to  give  1183.  A  great  disinclination  was  formerly  shown  by  the 
abandonment  English  Judges  to  encourage  or  extend  the  application  of  the 
co^^^ln"    d^^^*^®  (^-     Lord  Ellenborough  on  one  occasion  spoke  of  it 

tiie  Engliah  as  "  a  desperate  risk  cast  on  the  underwriter,  who  is  to  save 
Coorts.  , 

himself  as  well  as  he  can  "  {e) ;  and  during  the  whole  time 

he  presided  in  the   Court  of  Bang's  Bench  he  uniformly 
endeavoured  to  restrain  the  practice  within  narrower  limits. 

The  modem  tendency  of  our  Courts,  however,  has  unques- 
tionably been  to  give  a  reasonable  facility  and  extension  to 
the  practice  of  abandonment;  and  there  can  be  no  doubt  that, 
if  restrained  within  due  limits,  this  practice  gives  a  direct 
encouragement  to  mercantile  enterprise. 
Utmty  of  To  all,  indeed,  who  are  engaged  in  commercial  speculations, 

omnen  j^  ^  ^£  ^^  j^^^  importance  to  have  a  ready  and  quick  command 
over  their  capital,  so  as  to  be  enabled  at  once  to  withdraw  it 
from  any  adventure  that  appears  likely  to  be  losing,  and 
invest  it  in  another  that  promises  to  be  lucrative.  Suppose, 
then,  a  merchant  or  shipowner  to  have  received  information 
of  some  marine  casualty,  such  as  capture  or  stranding,  whidi 
renders  the  total  loss  of  his  property  highly  probable,  but  not 
absolutely  certain,  what  is  he  to  do  under  such  circumstances? 
To  have  his  funds  locked  up  during  the  whole  time  he  is 
waiting  the  ultimate  issue  of  the  accident  would  be  ahnost  as 
disastrous  as  the  absolute  total  loss  of  his  property — ^in  fact, 
more  so,  for  in  the  latter  case  he  would  have  an  immediate 
claim  on  the  amderwriter  for  the  amoimt  of  his  subscription. 

(b)  See  Ealtenbach  v.  Mackenzie,  {d)  See  the  opinions  of  Lord  Mans- 

per  Cotton,  L.  J.,  at  p.  480.  field  in  Gobs  v.  Withero  (1768),  2 

(e)  ^.^.,  perLordEUenboronghin  Bnrr.  683,  and  Boiler,  J.,  in  Mit- 

Melliflh  V.  Andrews  (1812),  16  East,  chell  v.  Edie  (1787),  1  T.  R.  616. 

16,  "  Abandonment  is  only  necessary  (*)  In  Bainbridge  r.  Neilson  (1 808) , 

to  make  a  cdnstrnotiTe  total  loss."  10  East,  341 . 
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The  claim,  therefore,  which  he  would  have  a  right  to  meike  in   Sect.  1183. 

case  of  an  absolute  total  loss,  the  law  allows  him  to  make  in 

these  cases  of  probable  and  highly  imminent  total  loss;  it 

allows  him  to  release  himself  from  his  embarrassment,  and 

deal  with  the  imderwriters  on  the  same  terms  as  though  a 

total  loss  had  actually  occurred,  on  condition  of  his  abandoning 

to  them  all  his  interest  in  the  subject  insured  and  all  his 

rights  of  recovering  it  (/). 

Hence  it  is  that  those  cases  in  which  alone  abandonment  is  Meaning  of 
either  required  or  allowed  are  called  cases  of  constructive  total  to^^oes."  ^^ 
loss,  for,  although  in  such  cases  the  total  loss  is  only  highly 
probable,  the  law  by  its  construction  attributes  to  them  the 
same  effect  which  is  attached  to  cases  where  the  total  loss  is 
absolute,  viz.,  that  of  entitling  the  assured  immediately  to 
demand  from  the  underwriter  the  whole  amount  of  the  in- 
surance (g).  What  amounts  to  a  constructive  total  loss  forms 
a  difficult  and  intricate  matter  of  investigation. 

1184.  In  all  cases  of  constructive  total  loss,  if  the  assured  Notice  of 
wishes  to  be  in  a  position  at  once  to  claim  the  whole  amount  neo^wy'Sa  * 
of  the  insurance,  he  must  as  a  necessary  preliminary  give  oases  of 

,  conBtmotire 

due  notice  of  abandonment  to  the  underwriters,  it  being  an  total  loss, 
elementary  principle  on  this  subject  that  "  where  the  thing 
insured  subsists  in  specie  and  there  is  a  chance  of  its  recovery, 
in  order  to  make  it  a  total  loss  there  must  be  an  abandon- 
ment'* (A). 

The  assured,  indeed,  even  in  these  cases  has  always  his  But  not 
election  whether  to  abandon  or  not,  for  there   is   no   rule  <^*^®'^'^^* 
making  abandonment  in  any  case  necessary  in  the  abstract, 
and  irrespective  of  the  object  of  recovering  as  for  a  total  loss. 

"  A  party,"  says  Lord  Ellenborough,  "  is  not  in  any  case 

(/)  Per  Lord  Mansfield  in  €k>S8  v.      Tnnno  i;.  Edwards  (1810),  12  East, 

Withers(176S),  2Bair.  683;  Hamil-      491;  and  see  the  judgment  of  the 

ton  V,  Mendes  (1761),  ibid,  1127.  House  of  Lords  in  Fleming  i^.  Smith 

„  (1848),  1  H.  L.  Cas.  636 ;  and  that 

iff)  2  Boulay-Paty  on  Emengon,      ^^  ^^  ^^  ^^  q,^^,^  3^^  ^ 

c.  xvu.  8.  2,  p.  217.  Knight  v.  Faith  (1860),  16  Q.  B. 

(h)  Per    Lord    EUenborough   in      669. 
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.Sect.  1184.  obliged  to  abandon,  neither  will  the  want  of  abandonment 
oust  him  from  his  claim  for  that  which  is,  in  fact,  either  an 
average  or  a  total  loss,  as  the  case  may  be."  "  Where  there 
is  an  abandonment,  the  risk  is  thrown  upon  the  imderwriters; 
where  there  is  none,  a  party  takes  the  chance  of  recovering 
according  to  his  actual  loss.  Abandonment  is  only  necessary 
to  make  a  constructive  total  loss  "  (i). 
In  oases  of  It  is  only,  indeed,  in  cases  where  the  assured  wishes  to 

Ums  it  IB  recover  the  whole  amount  of  the  insurance,  upon  the  ooour- 
nugatory.  rence  of  a  loss  which  does  not  produce  the  absolute  destruc- 
tion of  the  thing  insured,  that  a  notice  of  abandonment  is 
either  necessary  or  allowable  (A).  In  cases  of  absolute  total 
loss  it  is  considered,  as  we  shall  presently  see,  to  be  a  mere 
idle  ceremony. 
In  cases  of  And  in  cases  of  partial  loss,  however  great  may  be  the 

^^^^^  amoimt  of  the  damage,  it  is  wholly  inoperative ;  for  it  is  a 
fixed  principle  in  this  branch  of  the  law  that  no  merely 
partial  loss — no  loss,  that  is,  which  neither  immediately 
produces,  nor  ultimately  tends  to  produce,  the  total  destruc- 
tion or  privation  of  the  thing  insured — can  be  converted  into 
a  constructive  total  loss  by  means  of  abandonment  (/) .  "  There 
is  not  any  principle,"  says  Lord  Ellenborough,  "which 
authorizes  an  abandonment,  unless  where  the  loss  has  been 
actually  total,  or  in  the  highest  degree  probable  at  the  time 
of  the  abandonment "  (m). 

An  alxmdon.       1185.  One  of  the  first  principles  in  this  branch  of  Insurance 

ment  must  be 

(t)  Per  Lord  Ellenborough  in  Mel-  undervalued    ship.      See    The   St. 

lish  r.  Andrews  (1812),  15  East,  16.  Johns    (1900),    101    F.    619.      The 

See  also  per  Lord  Abinger  in  Rouz  underwriter  cannot  insist  on  aban- 

V.  Salvador  (1836),  3  Bing.  N.  0.  donment,  even  alter  payment  of  the 

287  ;  Woodside  v.  Globe  Mar.  Ins.  whole  amount  of  the  insuranoe,  unless 

Co.,  [1896]  1  Q.  B.  105 ;  Lohre  i'.  the  payment  has  been  for  a  total 

Aitchison  (1877—1879),  2  Q.  B.  D.  loss:  ibid. 

601 ;  3  Q.  B.  D.  538 ;  4  App.  Cas.  ^^  ^^^^  ^   g^   ^^  ^^^3^^^  ^ 

^^^-    ^,                .         ^  T.R.  187;  Flemings.  Smith (1848), 

(*)  Under  some  oircumstanoes  an  i  h.  L  Om  514 
assured  may  be  entitled  to  recover 

the  whole  amount  insured  as  partiou-  (m)  In  Andsraon  1^.  WaUis  (1813), 

lar  average,  tf.^.,  in  the  case  of  an  2  M.  &  S.  240. 
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Law  is  that  an  abandonment  by  the  assured  must  extend  to    Sect.  1185. 
his  whole  interest  in  the  thing  insured,  sis  far  as  that  interest  of  the  entire 

,  .  interest 

IS  covered  by  the  policy.  oovered. 

Thus,  where  a  single  policy  of  insurance  is  effected  on  ship 
and  cargo  "indiscriminately,"  i.e.,  where  a  gross  sum  is  in- 
sured on  the  two  interests  jointly,  without  distinctly  specifying 
how  much  is  insured  on  each  separately,  it  is  stated  by 
Emerigon  that  neither  the  ship  nor  the  cargo  can  be  separately 
abandoned  (n). 

But  where  it  is  specified  in  the  policy  that  part  of  the  whole 
valuation  is  to  apply  to  the  ship  and  part  to  the  goods,  and 
no  goods  have  in  fact  ever  been  loaded  on  board,  but  the 
risk  is  run  on  the  ship  only,  the  ship  alone  may  be  aban- 
doned ;  but  the  assured  can  only  recover  to  the  extent  of  the 
valuation  on  the  ship  (o). 

So,  where  a  cargo  consisting  of  different  classes  of  mer-  So,  where  one 

•II...  ,    .  •      1  f       fi  A^      Bumisinsured 

chandise  is  msured  m  a  smgle  poucy  for  one  gross  sum,  the  indiBcrimi- 
insurance  is  one  and  entire,  and  the  abandonment  conse-  ^J^i^^^ 
quently  must  extend  to  the  whole  carco.     Thus,  if  1,000/.  ""gooda," 

It      ,  .       n        noportioncan 

be  insured  "  on  goods     generally,  and  the  goods  m  fact  be  senarately 
consist  partly  of  sugars  and  partly  of  indigoes,  the  assured  * 
cannot,  in  case  of  wreck  or  other  constructive  total  loss, 
abandon  his  sugars  and  retain  his  indigoes,  or  vice  versd  {p). 

If,  however,  a  specific  and  distinct  sum  be  insured  on  each  Except  where 
kind  of  commodities,  as  "  1,000/.  on  the  sugars  and  1,000/.  la  ingured  on 
on  the  indigoes,"  each  may  be  separately  abandoned  (q).  i^^^^^ 

1186.  Marshall  has  gone  further,  and  said  that  if  the 
several  kinds  of  commodities  are  each  separately  valued  in 
the  policy  they  may  each  be  sepcurately  abandoned,  even 

(fi)    2   Emerigfon,    c.  zrii.  b.  8,  merdum.    2  Emerigon,  c.  xrii.  s.  8, 

p.    250.     This  position   seems   on  p.  249.    So  in  the  United  States  in 

principle    to    be    correct,     though  case  of  a  general  insurance  on  a 

Phillips    (s.    1669)    considered    the  carg^    consisting   of    beef,    butter, 

point  as  doubtful;  and  see  Amery  soap,  candles,  apples  and  potatoes. 

V,  Bodgers  (1794),  1  Esp.  208.  Guerhiin  v.  Col.  Ins.  Co.  (1811),  7 

(o)  Amery  v,  Bodgers  (1794),    1  Johns.   627,  cited  2  Phillips,  Ins. 

E^.  208.  s.  1660. 

(p)  Est  unica  aaaeouratio  omnium  (q)  Ibid. 
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Sect.  1186.  though  a  specific  and  distinct  sum  may  not  be  insured  upon 
each  (r).  Accordingly,  in  the  United  States,  where  one  gross 
sirni  was  insured  "  on  150  boxes  of  sugars  valued  at  6,000/., 
five  hampers  of  mace  valued  at  5,000/.,  and  four  tons  of 
logwood  valued  at  250/.,"  it  was  held  that  the  assured 
might  abandon  each  article  separately  («). 

This  rule  was  doubted  by  Phillips,  who  contends  that  the 
insurance  in  such  case  is  one  and  entire,  though  the  valuation 
is  distinct,  and  that  consequently  the  abandonment  ought  to 
be  entire  also  {t).  In  this  country,  however,  there  seems  little 
doubt  that  the  rule  as  laid  down  by  Marshall  is  that  to  be 
acted  upon,  especially  in  cases  where  perishable  conmiodities 
are  shipped  in  separate  packages;  when,  as  we  have  seen, 
the  insurance  is  in  practice  taken  to  be  distinct  on  each 
species,  even  without  a  special  clause  to  that  effect  (u).  Chan- 
cellor Kent,  after  noticing  the  doubt  raised  by  Phillips, 
thus  cautiously  lays  down  the  rule : — "  Unless  the  different 
sorts  of  cargo  be  so  distinctly  separated  and  considered  in  the 
policy  6ks  to  make  it  analogous  to  distinct  insurances  on 
distinct  parcels,  there  cannot  be  a  separate  abandonment  of 
part  of  the  cargo  insured  "  (x). 

If  there  be  two  separate  policies  upon  constituent  parts 
of  the  same  cargo,  it  is  hardly  necessary  to  say  that  there  may 
be  an  abandonment  of  either  part  separately,  though  both 
policies  are  effected  with  the  same  set  of  underwriters  (y). 

Abandonment  1187.  Abandonment,  however,  cannot  transfer  the  interest 
up  to^S^  oi  the  assured  any  further  than  that  interest  is  covered  by  the 
^^^oe*^^  policy  (s).  Accordingly,  where  a  general  insurance  has  been 
effected  "  on  cargo ''  to  a  certain  amoimt,  and  the  value  of  the 
interest  at  risk  becomes  increased  by  fresh  goods  being  taken 
on  board  in  exchange  for  the  original  cargo  (as  in  the  course 
of  a  bartering  voyage),  in  such  case,  if  a  loss  occurs  which 

(r)  2  Marshall,  Ins.  612.  {u)  See  Stevens,  Ayeiage,  237. 

(<)  Deiderioks  v,  Commeroial  Ins.  (x)  Com.  yoI.  iii.  p.  829. 

Go.  of  New  York  (1818),  10  Johns.  (s^)  2   Emeiigon,  c.  xrii.  8.   13, 

284.  p.  271. 

{t)  Ins.  vol.  ii.  s.  1661.  (s)  Bonlay-Fftty,  Droit  Mar.  286. 
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gives  a  right  to  abandon  when  the  cargo  at  risk  is  double  the  Sect.  1187. 
original  value,  that  which  will  be  thereby  transferred  to  the 
underwriter  as  salvage  is  not  the  whole  of  the  cargo  at  risk  at 
the  time  of  the  loss,  but  only  half  thereof,  or  the  value  at  risk 
at  the  time  of  the  insurance  and  covered  by  the  policy  (a). 
It  appears  equally  clear  that  where  a  ship  is  only  partially 
insured,  so  that  her  owners  remain  to  some  extent  "  their  own 
imderwriters,'*  the  effect  of  a  notice  of  abandonment  will  be 
to  make  the  owners  and  the  underwriters  joint  tenants  of  the 
property,  in  the  proportion  which  the  amount  iminsured  bears 
to  that  insured. 

So  dearly  is  the  general  rule  established,  that  if  the  under- 
writers demand  an  abandonment  of  more  than  is  insured,  this 
will  not  prevent  the  assured  from  abandoning  up  to  the  extent 
of  the  sum  insured,  and,  having  done  so,  recovering  as  for  a 
total  loss  (6). 

It  must  also  be  remembered  that  an  abandonment  only 
relates  to  the  property  actually  at  risk  at  the  time  of  the 
disaster ;  if,  therefore,  in  the  course  of  the  voyage,  a  part  of 
the  goods  originally  insured  have  been  landed  and  sold  before 
the  occurrence  of  the  casualiy,  the  abandonment  does  not 
relate  to  them,  but  only  to  the  goods  on  board  at  the  time  of 
the  loss  (c).  In  such  case  the  assured,  on  the  one  hand,  can 
make  no  claim  against  the  underwriters  in  respect  of  the 
goods  so  landed,  and,  on  the  other  hand,  is  only  bound  to 
abandon  the  goods  which  were  actually  at  risk  when  the  loss 
occurred  (rf). 

1188.  An  abandonment  must  operate  not  only  as  a  transfer  Every 
of  the  whole  interest  of  the  assured  in  the  subject  of  the  must  be 
insurance,  but  it  must  be  such  as  to  effect  that  transfer  abso-  ^^^diti^a. 
lutely  and  imconditionally.      "Every  abandonment,"  says 
Valin,  "  must  be  pure  and  simple  and  not  conditional,  other- 

(0)  FoUiier,  d'ABsnianoe,  No.  133.  {e)    2   Emerigon,  0.    zrii.    b.  8, 

[b)  Havelock  v.  Rookwood  (1799),  p,  260. 
8  T.  B.  268.    But  such  demand  is 

BO  waiver  of  notice  of  abandonment.  {^)   *  Boulay-Paty,   Droit    Mar. 

Ibid.  289. 
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Sect.  1188.   wise  it  would  not  act  as  a  transfer  of  ownership,  which  is  of 

the  very  essence  of  abandonment "  {e). 
Who  can  Hence  it  follows  that  no  one  can  be  entitled  to  make  an 

abandonment  who  has  not  at  the  time  of  the  loss  an  absolute 
right  of  ownership  in  the  subject  insured. 
Mortgagor  of       Thus  it  has  been  decided  in  the  United  States  that  where 
the  assured  has  abandoned  all  his  interest  to  one  set  of  under- 
writers, he  cannot  afterwards  abandon  to  other  underwriters 
on  the  same  subject  (/).     So  again  it  has  been  there  held 
that  if  the  assured,  by  mortgaging  his  ship,  has  voluntarily 
deprived  himself  of  the  power  of  conveying  an  absolute  title, 
he  cannot  abandon  to  the  underwriters  on  ship,  but  can 
recover  only  for  the  damage  he  has  etctually  sustained  as  a 
partial  loss  {g).    But  by  the  British  statute  the  mortgagor 
remains  owner  and  conveys  an  absolute  title,  subject  only  to 
aU  adverse  rights  appearing  on  the  registry  (h).    And  one 
part  owner  having  effected  the  insurance  for  all  the  others 
has  pnmd  facie  authority  to  give  notice  of  abandonment  for 
all ;  in  such  a  case,  however,  it  is  a  question  of  agency  (t). 
Acceptance  of      Where  a  vessel  is  insured  with  different  underwriters,  of 
abandonment  whbm  some  accept  a  notice  of  abandonment,  but  others,  after 
nn^nwriters  •  ^^^^^^^^g  ^  accept  it,  successfully  resist  a  claim  for  a  con- 
rejection  l^^     structive  total  loss,  it  seems  that  the  former  become  in  some 
others.  •  , 

way  interested  as  owners   in  the  vessel  in  the  proportion 

which  the  amount  subscribed  by  them  bears  to  her  full  value. 
But  it  is  not  clear  what  their  exact  legal  position  in  such  a 

{e)  2  Yalin,  tit.  yi.  des  Assurances,  'otherwise,  may   refuse   to    become 

art.  60,  p.  418.    See  also  2  Emerigon,  owners  of  the  abandoned  property 

o.  xvii.  s.  6,  p.  231.    In  this  country  and  so  escape  the  liabilities  attach- 

abandonment,    according    to    Lord  ing  to  such  ownership. 

Truro,  does  not  vest  the  property  in  (yj  Higginson  f>.  DaU  (1816),  18 

ship.     The  Eegistry  Acts  prevent  Magg.  96 ;  2  Phillips,  s.  1616. 

the  passing"  of  this  property  except  _     ,           ,             

in  a  certZ  way ;  the  oZL,  how-  W  Gordon  ,.  Mawadinsetto  Kw 

ever,  become  on  abandonment  tnw-  '^J*'™''  ^-  ^-  <'*^*^'  ^  ^*- 

tees   for   the   underwriters.      Lord  ^         *' 

Truro  in  Scottish  Mar.  Ins.  Co.  v,  W  Merchant  Shipping  Act,  1894, 

Turner  (1863),  1  Macq.  H.  L.  Oas.  8-34. 

342.    We  have  elsewhere  suggested  (t)  Hunt  r.  Royal  Exch.  Ass.  Co. 

that  underwriters,  by  disclaimer  or  (1816),  6  M.  ft  S.  47. 
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case  would  be.  A  British  ship  can  only  be  owned  in  64th  Sect.  1188. 
shares,  but  if  underwriters  to  the  extent  of  5,000/.  on  a  vessel 
worth  25,000/.  settle  as  for  a  constructive  total  loss,  although 
they  are  entitled  to  the  ownership  to  the  extent  of  one-fifth, 
how  can  legal  efiPect  be  given  to  their  rights  ?  A  case  of 
pcu*tial  acceptance  of  a  notice  of  abandonment  was  that  of  the 
"  E[rishna,"  before  the  Court  of  Session  in  Scotland.  The 
vessel  was  stranded  in  1879 ;  her  value  was  9,000/. ;  she  was 
insured  with  one  set  of  underwriters  for  8,000/.  and  with  the 
plaintiff  for  500/.  The  plaintiff  accepted  notice  of  abandon- 
ment, but  the  judgment  against  the  8,000/.  imderwriters was  for 
a  partial  loss  only  (A),  and  the  vessel  was  afterwards  repaired 
at  a  cost  of  20  per  cent,  on  her  value.  In  1883  the  plaintiff 
brought  an  action  to  recover  from  the  shipowners  the  portion 
of  the  value  of  the  vessel  to  which  his  acceptance  of  the 
notice  of  abandonment  entitled  him.  .  It  was  held  that  he 
was  entitled  to  recover  one-eighteenth  of  her  value — i,e,y  the  . 
proportion  which  500/.  bore  to  9,000/. — less  the  20  per  cent, 
which  her  owners  had  spent  on  repairs.  It  was  impossible  in 
this  case  to  constitute  him  the  actual  owner  of  any  part  of 
the  vessel,  inasmuch  as  her  owners  had  recently  mortgaged 
her  to  an  extent  exceeding  her  value  (/). 

Whether  the  consignee  of  a  bill  of  lading  has  a  right  to 
make  abandonment  of  the  goods  depends  on  the  question 
whether  the  possession  of  the  bill  of  lading  gives  him  a  right 
to  absolute  and  imconditional  possession  of  the  goods.  In 
several  cases,  indeed,  tried  before  Lord  EUenborough,  which 
arose  on  the  American  embargo  of  1807,  and  in  which  it 
appears  that  the  consignees  in  England  of  the  bills  of  lading 
had  abandoned  goods  detained  by  that  embargo.  Lord  Ellen- 
borough  thought  it  might  be  difficult  to  mjike  out  that  they 
had  such  an  interest  as  would  entitle  them  to  abandon, 
because  they  were  to  have  no  control  over  the  goods  till  their 
arrival;   his  Lordship,  however,   gave  no  decision  on  the 

[k)  See    Shepherd   r.    Henderson  (/)  Whitworth  f>.  Shepherd  (1883), 

(1881),  7  App.  Gas.  49.  12  Ct.  of  Sess.  (4th  Ser.)  204. 

VOL.  II.  4  R 
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Form  of 
notice  of 
abandonment. 
No  precise 
form  requisite, 
but  most  be 
direct  and 
unequivocaL 


Sect.  1188.   express  point,  and  the  cases  were  decided  against  the  right  of 
the  consignees  on  other  grounds  (m). 

1189.  No  precise  form  is  required  for  a  notice  of  aban- 
donment ;  nay,  it  is  not  even  necessary  that  it  should  be  in 
writing  (n),  though  in  point  of  fact  it  generally  is  so. 

Whether  given  orally  or  in  writing  it  is  an  indispensable 
requisite  that  it  shall  communicate  unequivocally,  and  in 
plain  terms,  that  the  assured  offers  to  abandon  to  the  imder- 
writers  all  his  interest  in  the  thing  insured.  Lord  EUen- 
borough,  indeed,  went  so  far  as  to  say :  "  The  abandonment 
must  be  direct  and  express,  and  I  think  the  word  *  abandon  * 
should  be  used  to  make  it  efEectual."  In  the  case  then  before 
the  Court  the  broker  had  communicated  to  the  imderwriters 
that  the  voyage  had  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
loss,  and  to  give  directions  as  to  the  disposal  of  the  ship  and 
cargo ;  Lord  EUenborough  held  this  not  to  be  sufficient  as 
a  notice  of  abandonment  (o). 

The  Privy  Council,  however,  have  disapproved  of  this 
decision,  in  a  case  in  which  the  notice  given  was  in  these 
terms  :  "  With  regard  to  the  *  Northland,'  we  regret  to  say 
that  she  is  a  total  wreck,  and  we  have  hereby  to  give  you 
notice  that  we  shall  claim  payment  of  the  policies  we  hold 
against  her  cargo  and  disbursements."  Counsel  for  the 
insurers,  with  the  express  approval  of  the  Court,  admitted 
upon  argument  that  this  notice  was  sufficient  {p). 

But  where  the  broker  showed  the  underwriter  a  letter  from 
the  assured,  merely  stating  that  the  ship  had  been  forced 
ashore  and  a  quantity  of  sugars  damaged,  and  the  under- 
writers thereupon  desired  that  the  assured  would  do  the  best 


Churief^. 
Bombay  Na- 
tive Ins.  Co. 


Thellnsson  v, 
Fletcher. 


(m)  Conway  v.  Gray  (1809),  10 
East,  636,  and  cases  there  cited. 

(fi)  Parmeter  t;.  Todhunter  (1808), 
1  Camp.  542  ;  see  also  Bead  v,  Bon- 
ham  (1821),  3  Brod.  &  Bing.  147. 
Lord  EUenborough  considered  that 
it  wonid  have  been  weU  to  prevent 


oral  notices  of  abandonment  entirely, 
but  admitted  that  in  practice  they 
were  held  to  be  operative. 

(o)  Parmeter  v.  Todhunter  (1808), 
1  Camp.  642. 

{p)  Cuzrie  v,  Bombay  Native  Ins. 
Co.  (1869),  L.  R.  3  P.  C,  72. 
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he  could  for  the  damaged  property,  this  was  held  by  Lord    Sect.  1189. 
Kenyon  to  be  an  insufficient  notice  of  abandonment  (q). 

In  a  later  case  the  letters  of  the  captain,  a  part-owner,  Kinff  v. 
were  shown,  as  they  arrived)  by  the  other  part-owners  to  the 
underwriter,  and  among  them,  one  stating  his  intention  to 
abandon,  and  that  he  had  abandoned  the  ship  and  had  sold 
her ;  and,  in  a  postscript,  adding,  "  give  the  underwriters  due 
notice  " — ^meaning,  as  the  Court  construed  it,  of  abandon- 
ment— this  was  held  to  be  sufficient  notice  of  abandonment  (r). 

1190.  Though  a  demand  for  a  total  loss  in  itself  does  not 
in  this  country  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  demand,  followed  by  payment  as  for  a  total 
loss,  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted  («). 

In  the  United  States  the  Courts  have  been  less  rigorous,  and 
have  held  that  where  the  nature  of  the  transaction  is  such  as  to 
leave  no  reasonable  doubt  of  the  intention  of  the  assured  to 
abandon,  and  of  that  intention  being  understood  by  the 
underwriters,  it  shall  be  implied  that  a  proper  offer  of 
abandonment  has  been  made,  though  no  formal  notice  can  be 
proved  to  have  been  given  (^).* 

The  notice  of  abandonment  ought  to  contain,  or  be  accom-  The  grouncU 
panied  with,  a  short  statement  of  the  groimds  of  abandon-  ment  shotdd 

be  sent  with 

the  notice. 

{q)  Thellnsscm  v,  Fletcher  (1793),      of  the  loss  and  subsequent  sale  of 

1  Esp.  72.  part  of  the  property,  and  also  a  claim 

(r)  Kmg   V.   Walker    (1864)    (in      for  the  balance  of  the  amount  insured, 

error),  33  L.  J.  Ex.  326,  reTerring      ^  the  salyap,  Tree  held  to  be  a 

on  this  point  the  judgment  below :      ?,"«<»•»'*   notice   of    abandonment. 

ibid.  167;    2  H.  &  C.  384;   3  iHd.      J^toP^o^I"*-    Co.    r.    Southgate 

2(jj  (1831),  6  Peters,  604.    So  payments 

made  upon  a  claim  for  a  total  loss 
(.)  Honstman  v.  Thornton  (1816),      j^^^  ^^^  ^^  ^^^^  ^^  ^^^  ^ 

Holt,  N.  P.  242.    See  as  to  notice  of  ^^  ^  ,„^  „,  ^^y^    ^,t^ 

dishonour  in  case  of  a  bill  of  ei-  ^  j„^  (^  „,  u^^h  America  (1803), 

ehange    Woods  «.  Dean  (1862),  32  ^  gj^      ^  ^.    g^  ^^  underwriters 

L.  J.  Q.  B.  1 ;  Cordery  r.  OolviUe  ^^^jj^,,^  ,^,  ^^^  ^^  ^^^^  ^  ^^^^ 

(1863),  82  L.  J.  C.  P.  210.  j^^^^  ^j^  ,^^^^^  ^^^^    Calbreath  r. 

(()  Thus,  in  the  Supreme  Court  of  Graoy  (ISOfi),  1  Wash.  C.  C.  R.  219. 

the  United  States,  a  letter  to  the  See  oases  coUected,  2  FhiUips.ss.  1680 

Tuderwriters,  containing  a  statement  and  following. 

4b2 


Digitize(d  by 


Google 


1346 


ABANDOKMENT. 


[PARTin. 


Sect.  1190. 


Ko  deed  of 
cession  re- 
quisite to 
complete  the 
abandonment. 


Notice  of 
abandonment 
nnneoessary 
where  there  is 
nothing  which 
upon  aban- 
donment *"!'" 
pass  to 
underwriters. 


ment,  in  order  that  the  underwriters  may  determine  "whether 
to  accept  it  or  not ;  and  in  the  United  States  it  has  been 
held  (but  not  in  this  country)  that  the  assured  cannot  avail 
himself  of  any  other  grounds  of  -abandonment  than  those  so 
stated  (w). 

Supposing  a  notice  of  abandonment  to  have  been  duly 
given,  no  deed  of  cession  or  formal  transfer  is  necessary  to 
enable  the  assured  to  perfect  his  abandonment  and  recover  aff 
for  a  total  loss.  A  valid  notice,  in  case  it  be  accepted,  or  the 
loss  continue  total  down  to  the  time  of  action  brought, 
operates  in  fact  as  a  complete  transfer  of  property  at  the  date 
of  the  notice,  except  where  the  Registry  Acts  of  Shipping 
interpose  a  barrier,  and  even  then  the  registered  owner 
becomes  immediately  trustee  for  the  imderwriters  (x), 

1191.  Notice  of  abandonment  is  not  necessary  in  cases 
where  there  is  nothing  which  the  assured  can  abandon,  so  that 
the  underwriters,  even  if  they  received  the  notice,  would  not 
be  able  to  avail  themselves  of  it.  "  I  think,"  said  Black- 
bum,  J.  (y),  "it  is  from  the  nature  of  things  confined  to 
cases  where  there  are  some  steps  which  the  imderwriters  could 
take  if  they  had  notice  .  .  .-If   there  was  nothing  they 


(u)  See  Sujdam  t^.  Marine  Ins.  Co. 
(in  error),  2  Johnson,  138,  and  the 
other  cases  collected,  2  Phillips, 
s.  1684.  It  appears,  however,  ex- 
ceedinglj  doubtful  whether  this 
would  be  so  held  in  England :  with 
us  the  great  criterion  of  the  right  to 
recover  as  for  a  total  loss  is  the  state 
of  the  property  at  the  time  of  action 
brought.  Supposing  it  then  to  be  in 
such  a  state  as  to  give  a  right  to 
abandon,  the  assured  might  recover 
for  a  total  loss,  although  the  original 
g^und  of  abandonment  had  then 
ceased  to  exist.  If,  however,  the 
rule  as  above  laid  down  in  the  United 
States  onlj  means  that  the  grounds 
stated  in  the  notice  of  abandonment 
must  at  some  time  really  have  existed, 
and  that  unless  they  have  done  so 


the  notice  is  invalid,  the  law  here 
would,  it  is  conceived,  be  exactly  the 
same  as  it  is  there. 

(x:)  Gf.  the  Merchant  Shipping 
Act,  1894,  s.  34,  and  per  Lord  Truro 
in  Scottish  Mar.  Ins.  Co.  v.  Turner 
(1853),  1  Macq.  H.  L.  Cas.  342. 

(y)  In  Rankin  v.  Potter  (1873), 
L.  B.  6  H.  L.  at  p.  124.  See  also 
per  Lord  Chelmsford  at  p.  155  ;  and 
Trinder  &  Co.  v.  Thames,  &o.  Ins. 
Co.,  [1898]  2  Q.  B.  at  p.  131.  In 
the  latter  case  the  somewhat  stricter 
rule  laid  down  by  Brett,  L.  J.,  in 
Ealtenbach  v.  Mackenzie  (3  C.  P.  D. 
at  p.  475),  is  reconciled  with  the  rule 
elsewhere  laid  down  by  denying  its 
applicability  to  cases  of  constructive 
total  loss  of  freight :  per  Smith,  L.  J., 
at  p.  132. 
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could  do,  no  notice  is  required."  The  commonest  case  where  Sect.  1191. 
this  doctrine  applies  is  where  there  has  been  a  constructive 
total  loss  of  ship  or  of  cargo,  such  as  to  prevent  any  freight 
being  earned  upon  the  voyage  insured,  which  freight  is  thus 
totally  lost.  Perhaps  the  true  way  of  putting  the  case  imder 
these  circumstances  is  to  say  that  in  such  an  event  there  is 
not  merely  a  constructive  but  an  absolute  total  loss  of  freight, 
and  this  seems  to  have  been  the  view  of  Brett,  J.  (z).  But 
whether  we  prefer  to  regard  it  as  a  case  of  absolute  or  of 
constructive  total  loss,  it  is  dear  that  the  real  reason  why  no 
abandonment  is  necessary  is  because  the  notice  of  abandon- 
ment woidd  in  such  a  case  be  merely  a  vain  and  useless  form. 

Consequently,  where  a  ship  was  chartered  in  this  country 
to  bring  home  a  cargo  from  Calcutta  to  London,  and  a  policy 
was  effected  on  that  homeward  freight  but  to  cover  the  outward 
voyage  from  Clyde  to  New  Zealand  and  thirty  days  after 
arrival  there,  and  a  constructive  total  loss  of  ship  occurred 
during  the  currency  of  that  policy,  as  the  owner  was  not 
bound  in  these  circumstances  to  repair  his  ship  and  did  not 
do  so,  there  was  a  total  loss  of  the  homeward  freight  and 
nothing  to  abandon,  so  that  notice  of  abandonment  would 
have  been  unmeaning  and  wa«  held  unnecessary  (a).  So,  if 
the  assured  learn  at  the  same  time  of  the  damage  to  ship  or 
goods  and  of  their  justifiable  sale,  there  is  then  nothing 
which  he  can  abandon  and  a  notice  is  unnecessary  (6). 

On  the  contrary,  abandonment  must  be  resorted  to  and 
notice  thereof  must  be  given  if  there  be  anything  to  abandon, 
"  as,  for  instance,  in  the  case  of  freight  where  the  cargo  is 
already  on  board,  and  the  shipowner  would  have  the  right  of 
sending  it  on  to  its  destination  in  another  ship  and  so  earning 
freight  "(c). 

Similarly  it  has  been  decided  that  upon  a  constructive  total 

(z)  L.  R.  6  H.  L.  at  p.  102.  MeUish  t;.  Andrews  (1812),  15  East, 

(a)  Rankin  v.  Potter,  supra.  15. 

(b)  Famworth  r.  Hyde  (1866),  18  {e)  Per  Cockbum,  C.  J.,  in  Potter 
C.  B.  N.  S.  835 ;  Roux  v,  Salvador  r.  Ranldn  (1870)  (coram  Ex.  Ch.), 
(1836),  3  Bing.  N.  C.  266 ;  MuUett  L.  R.  5  C.  P.  341,  371 ;  and  per 
V.   Shedden  (1811),    13  East,   304  ;  Brett,  J.,  L.  R.  6  H.  L.  at  p.  102, 
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ABANDONMENT. 


[PAET  ni. 


Sect.  1191. 


Time  within 
which  notioe 
of  abandon- 
ment mnst 
begiyen. 


There  is  no 
fixed  rule. 


loss  of  ship,  no  notice  of  abandonment  need  be  given  by  the 
original  tinderwriters  to  tinderwriters  on  a  policy  of  re-insur- 
ance (d).  The  reason  for  this,  as  given  by  Phillips  (e),  is  that 
the  re-assnred  has  nothing  to  abandon  until  and  unless  he 
accepts  the  abandonment  of  the  assured,  and  to  compel  him 
in  all  cases  to  do  so  would  be  to  the  disadvantage,  and  not  to 
the  advantage,  of  the  re-assurer. 

1192.  As  the  effect  of  a  valid  notice  of  abandonment  (imless 
cotmteracted  by  the  subsequent  recovery  of  the  property  before 
action  brought)  is  to  give  the  imderwriters  a  title  to  the 
abandoned  property  (or  salvage) ;  and  as  the  ultimate  value 
of  such  property  may  be  considerably  affected  by  the  promp- 
titude with  which  measures  are  taken  to  effect  either  its  sale 
or  recovery,  it  is  obviously  just  that  the  assured,  if  he  means 
to  abandon,  and  thereby  throw  upon  the  imderwriters  the 
ownership  of  the  thing  insured,  should  give  them  notice  of 
his  intention  to  do  so  within  a  reasonable  time  after  receiving 
intelligence  of  the  loss,  in  order  that  they  may  take  immediate 
steps  for  turning  the  property  thus  cast  upon  their  hands  to 
the  best  account  (/).  The  great  practical  diflSculty,  however, 
has  been  to  lay  down  any  rule  as  to  the  time  which  the 
assured  shall  be  allowed  for  making  up  his  own  mind  whether 
he  will  abandon  or  not. 

The  cases,  in  fact,  show  that  there  is  no  fixed  rule  in  this 
coimtry  on  this  subject,  but  that  what  shall  be  considered 
reasonable  time  for  this  purpose  must  depend,  in  some  degree, 
upon  the  certainty  of  the  news  of  the  disaster,  and  upon  the 
nature  of  the  casualty  itself. 


(d)  Uzielli  &  Co.  t^.  Boston  Marine 
Ins.  Co.  (1884),  15  Q.  B.  D.  11, 
C.  A. 

(e)  Ins.  vol.  ii.  8. 1606.  Notwith- 
standing the  decision  of  the  Court  of 
Appeal,  whioh  appears  to  be  simply 
based  on  Phillips'  reasons,  and  on  an 
American  decision  in  accordance 
therewith,  it  is  a  little  difficult  to 
see  why  the  re-assured,  on  receiving 
notice   from   the  original   assured, 


should  not  be  bound  to  give  a  similar 
notioe  to  their  re-insurers.  Inasmuch 
as  a  notice  of  abandonment  properly 
given  vests  the  property  in  the  in- 
surer as  from  the  date  of  the  notice, 
to  say  that  the  re-assured  has  nothing 
to  abandon  seems  rather  to  beg  the 
question. 

(/)  Per  Lord  Abinger  in  Boux  v. 
Salvador  (1836),  3  Bing.  N.  0.  281. 
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Krstly :  If  the  intelKgence  is  certain,  and  the  disaster  one   Sect.  1193. 
such  as  capture,  arrest,  or  detention,  which  is  manifestly.  If  the  intelli- 
primA  faciei  a  constructive  total  loss  as  long  as  it  continues,  ^^^noti^' 
though  the  time  it  may  continue  is  uncertain,  the  assured  ^^*  ^  ^® 
ought  to  give  notice  of  abandonment  immediately  upon  receipt  immediately, 
of  the  intelligence. 

Secondly :  If,  on  the  other  hand,  the  information  be  doubt-  n  doubtful, 
ful,  or  the  casualty  of  such  a  description  that  it  does  not  hasmoretime. 
necessarily,  and  per  se^  give  a  right  to  abandon — as  in  the 
case  of  the  stranding  or  partial  wreck  of  the  ship,  or  the 
damage  done  by  sea-water  to  perishable  goods — ^the  assured 
may  wait  a  reasonable  time  for  more  accurate  information  as 
to  the  nature  of  the  loss,  or  the  actual  extent  of  the  damage. 

For  these  two  purposes  alone  can  any  delay  be  allowed  Only  in  order 
him :  he  may  not  delay  in  order  to  observe  the  state  of  the  intS^ioe^or 
markets  (g) ;  for  any  profit  which  may  ultimately  be  made  in  J^^^J^®| 
this  way  ought,  in  justice,  to  belong  to  the  underwriters :  the  loss,  can 
neither  can  he  lie  by  and  treat  the  loss  as  an  average  loss,  aUowed. 
until  the  recovery  of  the  property  becomes  hopeless,  and  then 
give  notice  of  abandonment;  for  the  underwriters  are  of 
right  entitled  to  all  those  chances  of  recovery,  which  might 
arise  from  the  speediest  and  most  immediate  endeavours  for 
that  purpose ;  in  fact,  in  the  words  of  Lord  Kenyon,  he  must 
"  make  his  election  speedily  whether  he  will  abandon  or  not, 
and  so  put  the  underwriters  in  a  situation  to  do  all  that  is 
necessary  for  the  preservation  of  the  property,  whether  sold 
or  unsold ''(A). 

Where  the  owners  of  a  ship,  lying  sea-damaged  in  a  foreign  Election  to 
port,  have  once  elected  to  treat  the  loss  as  partial,  they  cannot  par^ioss  is 
afterwards  turn  it  into  a  total  loss,  by  virtue  of  a  notice  of  ^^^ 
abandonment,  merely  because  they  find  on  the  ship's  arrival 
that  the  cost  of  her  repairs  is  more  than  she  will  fetch  in  the 
market  (/). 

iff)  Gkmon  V.  Boyal  Exoh.  Ass.  1  Park,  899 ;  cf .  Stringer  v,  English, 

(1815),  6  Taunt,  at  p.  387 ;  Ealten-  &o.  Ins.  Co.  (1869),  L.  R.  4  Q.  B. 

baoh  p.  Mackenzie  (1878),  3  C.  P.  D.  676  ;  6  ibid,  599. 

at  p.  480,  per  Cotton,  L.  J.  (t)   Fleming  v.    Smith  (1848),   1 

(h)  In  AUwood  V,  Henokell  (1796),  H.  L.  Cas.  614. 
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ABANDONMENT. 


[part  in. 


Sect.  1192.  Of  course,  if  the  assured  is  not  proved  to  have  had  intel- 
ligence of  the  loss  until  nothing  is  left  to  abandon,  no  defence 
founded  on  his  not  having  given  notice  of  abandonment  at 
all,  or  in  due  time,  can  be  a  bar  to  his  daim  for  a  total 
loss  {k). 


Undue  delay 
after  oertain 
inteUigenoe. 


1193.  First :  where,  in  the  case  of  an  insurance  on  perish- 
able goods,  "free  of  average,'*  the  ship  was  compelled  to 
put  back  in  distress,  and,  after  two  surveys,  was  condemned 
as  irreparable:  Lord  EUenborough  held,  that  a  notice  of 
abandonment  not  given  to  the  tmderwriters  till  five  days 
after  the  assured  knew  of  the  condemnation  of  the  ship,  was 
too  late(/). 

So  where,  in  an  insurance  on  ship,  a  delay  of  sixteen  or 
seventeen  days  elapsed  after  the  result  of  a  final  survey  was 
known,  before  notice  was  given,  such  notice  was  held  too 
late(w). 

In  order,  however,  to  make  it  appear  that  there  has  been  a 
laches  on  the  part  of  the  assured,  it  must  be  shown  that  he 
had  fuU  means  of  being  informed  of  the  real  state  of  the  loss, 
at  the  time  when  it  is  contended  that  he  ought  to  have  given 
notice  of  abandonment.  Hence,  where  the  owner  of  an  East 
Indian  ship,  which  had  been  sold  as  irreparable  at  Calcutta, 
gave  notice  of  abandonment  three  days  after  he  had  received 
the  first  accurate  information  of  the  loss,  that  was  held  suf- 
ficient, although  it  appeared  that  the  captain  of  the  ship  had 
arrived  in  London,  where  the  owner  resided,  ten  days  pre- 
viously, and  probably  might,  but  was  not  proved  to,  have 
communicated  to  the  owner,  on  his  arrival,  the  facts  of  the 
loss  (n). 

1194.  Lord  EUenborough  and  the  Court  of  King's  Bench 


{k)  Abel  V,  Potte  (1800),  3  Esp. 
242  ;  Bankin  v.  Potter  (1878),  L.  R. 
6  H.  L.  83. 

(/)  Hunt  f^.  Boyal  Exdh.  Aas.  Go. 
(1816),  6  M.  &  S.  47. 


498. 

(ff)  Read  v,  Bonham  (1821),  8  Brod. 
&  Bing.  147.  It  is  the  view,  how- 
eyer,  of  the  editors  that  in  cases  of 
justifiable  sales  no  notice  of  abandon- 


(m)  Aldridge  v.  Bell  ( 1816) ,  1  Stark,      ment  is  necessary. 
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held,  in  two  successive  cases,  that  where  the  ground  of  aban-    Sect.  1194. 
donment  was  the  ship's  seizure  and  detention,  the  assured 
was  bound  to  give  notice  immediately  on   first  receiving 
intelligence  of  the  seizure  and  detention  (o). 

Thus,  where  a  ship  and  cargo  were  seized  in  a  foreign  port 
on  the  7th  of  December,  1810,  and  the  assured  first  heard  of 
the  seizure  on  the  8th  of  January,  1811,  but  did  not  give 
notice  of  abandonment  till  nine  days  after — Lord  EUen- 
borough  thought  that  the  notice  was  given  too  late  to  entitle 
the  assured  to  recover  for  a  constructive  total  loss,  but  as  the 
cargo,  in  which  alone  the  assured  was  interested,  was  finally 
condemned  on  the  30th  of  April,  the  Court  subsequently  held 
that  the  assured  could  recover  for  an  actual  total  loss  {p). 

A  ship  having  been  compelled  by  sea-damage  in  May,  Fleming  «• 
1842,  to  put  into  the  Mauritius  to  refit,  the  master  wrote  to    °^   * 
his  owners,  telling  them  of  the  damage  sustained,  of  the 
necessity  for  extensive  repairs,  of  his  intention  to  borrow 
money  on  bottomry,  and  of  the  sum  required  for  that  pur- 
pose.     These  letters  were  received   at    intervals    between 
September  and    December,   1842.      The  owners  wrote  in 
answer  to  the  master,  approving  of  the  course  he  proposed  to 
take.     On  the  27th  of  March,  1843,  the  ship  arrived,  and  was 
at  first  taken  possession  of  on  behalf  of  the  owners.    It  being 
soon  foimd,  however,  that  the  cost  of  repairs  would  much 
exceed  her  market  value,  the  owners  abandoned  her  on  the 
30th  of  March.     It  was  held,  that  under  the  circumstances 
this  abandonment  was  too  late  (q), 

A  ship  at  the  port  of  Saigon  had  become  a  constructive 
total  loss,  and  one  of  her  owners  residing  at  Singapore,  and 
possessing  adequate  authority  to  abandon,  received  certain 
intelligence  of  the  ship's  condition  on  the  7th  February; 
after  that  date  he  ordered  the  master  to  have  her  sold,  and 
then,  on  the  11th  March  following,  notice  of  abandonment 

(o)  Mullett  V,  Shedden  (1811),  13  (P)  Melliahr.  Andrews  (1813),  16 

East, 304 ;Mem«hr. Andrews (1812),      ^Vi,*     .  „    .^^   „,,,,     , 

J^       ;  (q)   Fleming  v.    Smith   (1848),    1 

^^^^'^^-  H.L.Oai.614. 
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Sect.  1194.   was  given  to  the  underwriters  in  London ;  it  was  teld  that 
notice  of  abandonment  had  not  been  given  in  due  time  (r). 

It  was  suggested  in  that  case  that  the  telegraph  ought  to 
have  been  used  immediately  after  the  day  on  which  the  con- 
dition of  the  ship  was  definitely  known,  if  a  telegraph  to 
Europe  existed ;  and  if  there  were  no  telegraph,  then  that 
notice  should  have  been  sent  by  the  next  post  («). 

From  these  cases,  then,  it  appears  that  in  this  country  the 
assured  is  bound  to  give  notice  of  abandonment  immediately 
on  first  receiving  intelligence  which  is  certain  and  definite, 
as,  for  instance,  of  capture,  detention,  or  disability,  without 
waiting  to  see  the  further  issue  of  the  casualty.  If  under 
such  circumstances  the  assured  elect  to  delay,  with  a  view  to 
the  advantage  to  be  derived  from  recovery  of  the  property 
and  the  completion  of  the  contract  of  afEreightment,  he  treats 
the  loss  already  suffered  as  a  partial  loss,  and  cannot  after- 
wards, under  the  same  circumstances,  abandon  and  claim  for 
a  total  loss. 

Revival  of  the      1196.  A  change  of  circumstances,  however,  may  revive  the 
notice.  right  of  abandonment  and  of  giving  notice  accordingly.    And 

there  may  be  cases  in  which  a  mere  protraction  of  time 
during  which  an  assured  is  kept  out  of  possession  of  his  pro- 
perty may  amount  to  such  a  change  of  circumstances  as  will 
operate  such  a  revival. 

The  case  in  which  these  questions  were  agitated  was  this : 
— The  plaintiffs,  in  1863,  had  effected  a  policy  with  the 
defendants  for  5,000/.  on  goods  valued  at  11,500/.,  by  the 
"  Dashing  Wave,''  from  Liverpool  to  Matamoras ;  and  during 
the  continuance  of  the  risk  the  ship  was  seized  on  the  5th 
November,  1863,  by  a  United  States  cruiser  and  carried  into 
New  Orleans,  where  the  cargo  was  libelled  in  the  Prize 
Court  as  lawful  prize.  Instead  of  abandoning,  as  they 
might  have  done,  on  hearing  of  this  casualty,  the  plaintiffs 
intervened  in  the  suit.     On  the  16th  June,  1864,  the  Court 

(r)  Kaltenbach  p,  Mackenzie  (1878),  3  G.  P.  D.  467. 
(»)  Ihid.  477,  478. 
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gave  judgment  against  the  captors  and  decreed  restitution.  Sect.  1195. 
On  the  1st  July,  the  captors  appealed ;  the  decree  for  restitu- 
tion was  suspended ;  and  on  the  12th  of  the  following  Sep- 
tember, the  plaintiffs  gave  defendants  notice  of  abandonment, 
which  was  not  accepted.  From  that  time  onwards,  the  defen- 
dants were  kept  informed  by  the  plaintiffs  of  the  events  as 
they  occurred,  and  were  asked  in  December,  1864,  and  again 
in  February,  1865,  to  give  bail  for  the  cargo,  as  otherwise  it 
would  be  sold.  The  plaintiffs  themselves  refused  to  give  bail, 
under  circimistances  affecting  the  money  currency  of  the 
United  States  such  as  made  their  refusal  appear  to  the 
English  judges  not  unreasonable,  and  on  the  25th  May, 
1865,  under  an  order  of  the  Prize  Court,  the  cargo  was  sold. 
Notice  of  abandonment  to  the  defendants  was  thereupon 
renewed  by  the  plaintiffs,  who  forthwith  commenced  their 
action  on  the  policy.  The  judges,  both  in  the  Queen's  Bench 
and  in  the  Exchequer  Chamber,  appear  to  have  thought  that 
there  might  be  such  a  change  of  circumstances  affecting  the 
subject  insured,  as  would  revive  the  right  to  abandon,  but 
being  of  opinion  that  the  plaintiffs  were  justified  by  the  cir- 
cumstances in  not  putting  in  bail,  the  Courts  held  that  the 
sale  by  order  of  the  Prize  Court  amoimted  in  law  to  an  absolute 
total  loss,  rendering  abandonment  therefore  unnecessary  {t). 

In  the  United  States  the  question  appears  to  have  frequently  in  the  United 
arisen  and  to  have  been  decided,  not  only  in  cases  of  capture  °***^' 
and  detention,  but  in  cases  of  stranding,  submersion,  and 
other  disaster,  in  favour  of  such  a  revival  of  the  right  under 
an  adequate  change  of  circumstances  affecting  the  subject 
insured  (w). 

1196.  Secondly :  If  the  information  itself  be  uncertain,  or  If  information 

the  nature  of  the  casualty  such  that  the  assured  cannot  be  ^^  oaeiSity' 

expected  to  make  up  his  mind  as  to  the  expediency  of  aban-  J^f^^^^ 

time  allowed. 

(t)  Stringer  p.  Engliah,  &o.  Mar.  before  the  Lords  in  Rankin  v.  Potter 

Ins.  Co.  (1869),  L.  R.  4  Q.  B.  676  ;  (1873),  L.  R.  6  H.  L.  116. 
ibid.  6  Q.  B.  699.    This  case  is  dted  (m)  2  Phillips,  Ins.  m.  1669,  1672, 

with   approyal   by   Blaokbum,  J.,  1674. 
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[part  in. 


Sect.  1196. 


The  assured 
oannotliebj 
in  order  to 
asoertaiiL 
whether  it 
will  be  most 
for  his  advan- 
tage to  aban- 
dcHQ  or  not. 


domnent  without  an  opportunity  of  first  asoertaining  the 
nature  and  extent  of  the  damage,  reasonahle  time  ought  to 
be  allowed  him  for  that  purpose ;  and  a  notioe  of  abandon- 
ment will  not  be  held  too  late,  which  is  not  delayed  longer 
than  may  be  necessary  for  enabling  such  an  investigation  to 
be  made  (a-). 

Thus,  where  some  time  was  necessarily  spent  after  the 
ship's  arrival  in  ascertaining  the  state  of  a  damaged  cargo, 
the  notice  of  abandonment  was  not  held  to  be  too  late  because 
postponed  till  after  such  survey  was  completed;  for,  as 
Gibbs,  C.  J.,  said,  "It  is  perfectly  true  that  the  insured 
are  bound  to  make  their  election  in  the  first  instance,  whether 
they  will  consider  the  loss  as  a  partial  loss,  and  keep  the 
goods,  or  as  a  total  loss,  and  give  them  up  to  the  underwriters. 
That  is  the  law  in  all  cases  where  the  insured  have  an 
option  to  abandon  or  not.  But  it  is  equally  true  that  by 
the  first  instance  is  meant  the  earliest  opportunity  after  they 
have  examined  into  the  state  of  the  cargo ;  and  they  must 
have  an  opportunity  of  doing  that,  because  it  is  only  by  the 
residt  of  that  examination,  that  their  decision  can  be  ulti- 
mately determined  "  (y). 

1197.  But,  such  postponement  of  notice  being  for  the 
sake  of  investigating  the  real  state  of  the  damaged  pro- 
perty, the  right  to  delay  ceases  upon  the  accomplishment 
of  that  object  (s). 

"  Let  it  not  be  supposed,"  says  Gibbs,  C.  J.  (in  the  case 
just  cited,  of  Gemon  v,  Boyal  Exchange  Co.),  "that  I 
accede. to  the  proposition  that  the  assured  may  use  this 
latitude  as  an  opportunity  to  judge  of  the  state  of  the 
markets,  and,  as  the  markets  fall  or  rise,  to  elect  whether 
he  will  abandon  or  not.  He  has  no  right  to  govern  his 
conduct  by  any  such  rule :  the  only  examination  he  may 


(x)  See  the  observations  of  the 
Privy  Council  in  Carrie  r.  Bombay 
Native  Ins.  Co.  (1869),  L.  R.  3  P.  C. 
79. 

(y)  Oemon  v.  Royal  Exoh.  Ass. 


Co.  (1815),  2  Marshall,  R.  88 ;  8.  C, 
6  Tannt.  883. 

(z)  Per  Dallas,  C.  J.,  in  Hudson 
V,  Harrison  (1821),  3  Brod.  &  Bing. 
106. 
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make  is  into  the  actual  state  of  the  cargo,  to  ascertain  what    Sect.  1197. 
is  the  degree  of  damage,  without  reference  to  the  state  of  the 
markets"  (a). 

Thus,  where  the  assured  on  goods,  upon  hearing  that  they 
had  been  sold  under  a  Vice- Admiralty  decree  abroad,  for 
the  benefit  of  whom  it  might  concern,  immediately  sent  out 
powers  of  attorney  to  remit  the  proceeds  home;  but  four 
months  afterwards,  finding  the  sales  less  productive  than  he 
expected,  gave  notice  of  abandonment :  this  notice  was  held 
too  late  (b). 

So,  where  the  proceeds  of  goods  were  received  by  a  person 
to  whom  for  three  years  the  assured  continued  to  look  for 
payment,  without  giving  any  notice  of  abandonment,  and 
then  only  gave  such  notice  when  they  ascertained  that  the 
party  to  whom  they  had  so  given  credit  had  become  insol- 
vent :  this  notice  was  held  too  late  (c). 

So,  where  a  ship  laden  with  wheat  was  partially  sunk,  and 
the  assured,  instead  of  abandoning  immediately  on  receiving 
this  intelligence,  first  employed  themselves  for  nearly  a  month 
after  the  loss  in  getting  out  the  wheat  on  their  own  accoimt, 
and  then,  when  nearly  the  whole  of  it  was  got  out,  on  find- 
ing it  more  damaged  than  they  expected,  gave  notice  of 
abandonment,  Lord  Ellenborough  and  the  whole  Court  held 
the  notice  too  late(t/).  "Must  not  the  assured,"  says  his 
Lordship,  "  abandon  in  due  time,  while,  for  all  that  appears, 
the  loss  continues  total  in  that  sense"  (i.e.,  constructively 
total) ;  "  as  if,  in  this  case,  the  assured  had  abandoned  while 
the  thing  insured  continued  under  water.  Now,  here  it  was 
three  weeks  or  nearly  a  month  before  the  abandonment,  and 

(a)  Gemon  v.  Royal  Exch.  Aas.  (c)  Mitchell  r.  Edie  (1787),  1  T.R. 
Co.  (1816),  6  Taunt.  387.  The  rule  608,  as  explained  by  Lord  Abinger 
is  the  same  in  the  United  States ;  in  Boux  v.  Salvador  (1836),  3  Bing. 
Lirermore  v.  Newburyport  Marine  N.  C.  at  pp.  288—290  ;  Saunders  v, 
Ins.  Co.  (1804),  1  Mass.  281.  Baring  (1876),  34  L.  T.  419 ;  3  Asp. 

(b)  AUwood  V,  Henckell  (1796),  1  M.  L.  C.  133. 

Park,  899.     Lord  Kenyon  inclined  {d)  Anderson  t;.  Royal  Exch.  Ass. 

to  think  that  an  abandonment  was  Co.   (1806),   7    East,   38  ;    and    see 

necessary  in  this  case,  just  as  if  the  Flemings.  Smith  (1848),  1  H.  L.  Cas. 

property  had  not  been  sold.  614. 
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Sect.  1197.   all  the  intermediate  time  the  assured  took  to  the  ship  and 
cargo  and  worked  at  it  as  upon  their  own  account." 

Upon  the  same  principle,  where  the  voyage  is  delayed  or 
broken  up,  but  the  property  saved,  the  owner  must  give  notice 
of  abandonment  in  the  first  instance,  and  cannot  first  wait  to 
see  whether  he  can  prosecute  the  adventure,  and  then  elect  to 
abandon  when  he  finds  that  he  cannot.  Hence,  where  a  ship 
in  which  oil  had  been  insured  from  New  York  to  Havre 
was  carried  into  a  British  port  and  kept  there  till  Havre  was 
declared  by  the  British  Government  in  a  state  of  blockade,  a 
notice  of  abandonment  was  held  too  late  which  was  not  given 
till  five  weeks  after  the  notification  of  the  blockade,  "  the 
latest  event,"  Lord  Ellenborough  said, "  to  which  the  loss"  that 
gave  the  right  to  abandon,  **is  capable  of  being  referred  "  (e). 


EfPeotof 
delay  dne  to 
default  of 
owner  or 
master. 


1198.  A  question  of  a  very  mixed  description  arose  out  of 
the  facts  respecting  the  "  Sir  W.  Eyre  "  (/).  She  had  sailed 
from  Greenock  for  Dimedin  in  New  Zealand,  and  touched, 
by  permission,  at  BlufE  Harbour,  where  she  grounded,  and 
was  got  off  after  a  time,  not  without  difficulty,  and,  it  was 
feared,  considerable  damage.  She  then  proceeded  to  Dune- 
din  and  was  surveyed  there,  as  far  as  was  possible  where  there 
was  neither  slip  nor  dry  dock,  and  as  it  could  not  be  ascer- 
tained what  injury  had  been  done  to  her,  she  was  temporarily 
repaired,  and  would  thereupon  have  prosecuted  her  voyage  to 
Calcutta,  had  not  the  master  been  without  funds  to  meet  his 
expenses  amoimting  to  1,000/.  at  Dunedin.  Quite  half  of 
that  amoimt  was  owing  to  def  aidt  of  the  owner  or  master 
under  the  Passenger  Acts.  The  ship,  after  being  detained 
for  nine  months  waiting  for  remittances  from  Europe,  at 
length  sailed  for  Calcutta.  Upon  her  arrival  there  her 
injuries  were  ascertained  to  be  such,  and  the  expense  of 
repairing  her  so  great,  that  the  master  was  entirely  justified 
in  giving  notice  of  abandonment  to  the  underwriters.     But 


{e)  Barker  v.Blakes  (1808),  9  East, 
283. 


(/)  Potter  V.  CampbeU  (1868),  16 
W.  R.  401. 
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now,  whether  it  was  still  open  to  him  to  give  such  notice  was    Sect.  1108. 
the  question  which  the  Court  determined  in  the  negative. 

Willes,  J.,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  says,  '*  We  admit  that  this  is  not  a  question 
of  hours  or  even  of  days,  but  whether  there  was  substantial 
delay  out  of  the  ordinary  course  of  maritime  affairs.  We  do 
not  go  on  the  mere  lapse  of  time,  we  must  look  for  something 
more  substantial,  in  order  to  see  whether  the  delay  will 
excuse  the  underwriters.  I  think  the  argument  may  very 
weU  be  stated  as  one  which  recommends  itself  by  its  equity, 
that  not  only  all  the  reasonable  incidents  of  maritime  adven- 
ture may  be  taken  into  account  in  determining  the  question 
of  what  is  reasonable  time,  but  also  that  you  may,  in  each 
particular  case  against  the  underwriters,  take  into  account  all 
the  consequences  that  flow  from  the  damage  upon  which  the 
question  arises.  .  .  .  She  was  detained  at  Dunedin  for  nine 
months,  in  respect  of  disbursements  of  upwards  of  1,000/., 
only  one-hfdf  of  which  is  imputed  to  the  account  of  the 
underwriters ;  of  the  rest  a  great  proportion  was  to  be  traced 
to  the  default  of  the  owner  or  master ;  for  example,  penalties 
for  breaches  of  the  English  Act,  percentage  of  passage  money 
ordered  to  be  returned,  and  the  like.  The  delay  was  for  the 
want  of  money  to  meet  these  disbursements.  It  seems  im- 
possible to  arrive  safely  at  the  conclusion  that  the  ship  would 
have  been  detained  nine  months  in  New  Zealand  if  she  had 
only  been  burthened  with  her  ordinary  expenses  and  the 
expenses  caused  by  the  damage.  But  for  the  expenses 
incurred  by  defaidt  of  her  owner  or  master  she  would  pro- 
bably have  sailed  for  Calcutta  months  before."  On  these 
considerations  the  Court  held  that  the  notice  of  abandonment 
given  after  her  arrival  at  Calcutta  and  the  ascertainment 
there  of  her  injuries,  came  too  late  (g). 

1199.  The  law  of  England  agrees  with  that  of  France  and  Underwriten 

the  United  States  in  holding  that  if  a  notice  of  abandonment  ^^*^aooept- 

anoeoi 

ip)  Accord,  per  Blackburn,  J.,  aa  to  this  case  in  Rankin  v.  Potter  (1873), 
L.  R.  6  H.  L,  117,  119,  123. 
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Sect.  1190.  is  once  accepted  by  the  underwriters,  it  is  irrevocable  unless 
notioe  of         made  under  a  mistake  of  fact. 

Effect^T^^  Thus,  in  the  case  of  Smith  t\  Robertson,  as  it  appeared 
acceptance,  that  the  \mderwriters  had  accepted  a  notioe  of  abandonment, 
the  subsequent  restoration  of  the  ship  before  action  brought 
was  held  not  to  defeat  the  right  of  the  assured  to  recover  for 
a  total  loss  in  respect  of  such  notice.  The  facts  were  these : — 
The  broker  gave  notice  of  abandonment  to  the  underwriters 
(accompanied  by  the  master's  protest)  on  the  19th  of  October, 
the  day  after  receiving  intelligence  of  the  ship's  capture ;  the 
underwriters,  on  the  24th,  returned  the  protest  to  the  broker, 
with  a  notification  "  that  they  were  satisfied."  On  the  same 
evening  advice  was  received  of  the  ship's  recapture,  and 
shortly  afterwards  she  was  brought  into  port,  where  she  dis- 
charged her  cargo  and  earned  freight.  Lord  Eldon  held  that 
the  underwriters  were  bound  by  their  acceptance,  and  "  ceuld 
not  be  allowed  to  say  that  the  loss  was  not  total,  after  they 
had  admitted  that  it  was,  and  acquiesced  in  the  abandonment 
as  for  a  total  loss  "  {h). 
What  As,  therefore,  an  acceptance  by  the  imderwriters  has  these 

acceptance,  important  effects,  it  is  desirable  to  ascertain  what  acts  on  their 
part  will  constitute  an  acceptance.  In  England  there  is  no 
established  form  in  which  it  must  be  conveyed ;  any  verbal 
or  written  assent,  from  which  it  may  be  distinctly  inferred 
that  the  underwriters  intended  to  adopt  the  abandonment,  is 
a  suflBcient  acceptance. 

1200.  The  question  whether  an  abandonment  has  been 
accepted  is  primarily  a  question  of  fact.  But  the  circum- 
stances of  the  case  may  be  such  that  a  jury  may  be  properly 
told,  as  a  matter  of  law,  that  if  they  think  the  imderwriters 
have  done  certain  acts  which  are  consistent  only  with  their 
having  accepted  the  abandonment,  then  they  ought  to  find 

(A)  Smith  r.  Robertson  (1814),  2  leur  acceptation  yolontaire  il  s'eet 

Dow.  474 :  see  also  Hudson  v,  Har-  •  . .  ^        ^      i 

.        ;,V«,x    «  T>    J    -Ttv      \7n  *«"*  ^  P*o*®  «^*^  lee  parties  qui 
risen  (1821),  3  Brod.  ft  Bing.  163.  r~        -* 

The  effect  of  an  acceptance  is  weU      *   ^""^  termini."    4  Boulay-Paiy, 
expressed  by  Boulay-Fftty: — *'Par      Droit  Com.  380. 
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that  the  abandonment  has  heen  accepted.     And  further,  Sect.  ISOO. 

although  they  may  not  really  have  accepted  the  abandonment, 

they  may  have  so  acted  that  a  judge  may  very  properly  tell 

a  jury  that,  having  acted  in   a   certain  way,   and  having 

thereby  altered  the  rights,  the  condition,  and  the  interests  of 

the  owner,  although  they  have  not  accepted  the  abandonment, 

and  the  jury  ought  to  find  accordingly  in  point  of  fact,  yet 

in  point  of  law  they  ought  to  be  dealt  with  as  if  they  had 

accepted  it  (i). 

The  evidence  ought  distinctly  to  show  their  acquiescence.  Acquiescence 

Thus  where,  on  being  informed  of  the  loss,  they  merely  ^mentmust 

requested  that  the  assured  would  do  the  best  they  could  with  ^stinctly 
^  ^  **  appear. 

the  damaged  property^  this  was  held  not  to  amount  to  an 

acceptance  (A"). 

The  mere  silence  of  the  underwriters  on  receiving  notice  of  ?^ere  silence 

does  not 
abandonment  does  not  in  itself  amount  to  an  acceptance ;  for,  amount  to 

as  Story,  J.,  remarks,  "  they  are  not  boimd  to  signify  their  ^^^^     ^' 
acceptance.     If  they  say  and  do  nothing,  the  proper  conclu- 
sion is  that  they  do  not  mean  to  accept "  (/). 

It  is  not,  however,  necessary  that  the  underwriter  should  May  be 
express  his  assent  to  the  abandonment   either  in  word   or  acts  without 
writing ;   his  acceptance  may  be  inferred  from  his  acts,  or,  as  ^^^jj^^ 
has  been  suggested  above,  he  may  be  estopped  from  denying 
acceptance,  when  his  acts  are  such  as  naturally  to  lead  the 
assured  to  infer  that  the  abandonment  is  acquiesced  in,  and 
to  act  accordingly. 

Therefore,  where  the  insurers,  upon  notice  of  abandonment 
received  by  them,  took  possession  of  the  wrecked  vessel, 
brought  her  away,  did  repairs  upon  her,  and  kept  her  in 
their  possession  for  some  time  until  she  was  sold  under  a 
claim  of  salvage,  this  W6W  held  to  be  clear  evidence  of  accept- 
ance of  the  abandonment,  whereby  they  had  waived  a  breach 

(i)  Per  Lord  Penzance  in  Shepherd  1  Esp.  N.  P.  72. 

r.  Henderson  (1881),  7  App.  Cas.  at  (0  ^  Peele  v.  Merchants'  Ins. 

p.  64.  Co.  (1822),   3    Mason,   27,  cited   2 

(Ar)  Thellusson  r.  Fletcher  (1793),  PhiUips,  Ins.  s.  1691. 
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Sect.  1500.  of  waitanty  and  made  themselves  liable  for  the  loss  (iw).  In 
short,  whenever  the  underwriters,  after  receiving  notice  erf 
abandonment,  do  any  act  in  consequence  thereof  which  could 
be  justified  only  imder  a  right  derived  from  it,  and  without 
giving  any  notice  of  their  object,  such  act  has  been  held  in 
the  United  States,  and  it  seems  would  be  held  in  this  country, 
to  be  itself  decisive  evidence  of  an  acceptance  (n),  or  at  least 
of  an  estoppel  to  the  same  effect. 

Time  for  1201.  Consequently,  it  is  not  to  be.  expected  that  there 

should  be  any  fixed  rule  in  England  as  to  the  time  within 
which  an  acceptance  should  be  made.  Lord  Eldon,  indeed, 
in  Smith  v,  Robertson,  seemed  to  consider  that,  as  the  assured 
was  bound  to  make  his  election  at  once  to  abandon,  there  might 
be  "  a  corresponding  obligation  "  on  the  part  of  the  underwriter 
"to  accede  to  the  abandonment  de  prcesenti^^  (o),  "evidently 
showing,"  says  Park,  J.,  "  that  he  thought  the  underwriter 
should  say  at  the  earliest  opportimity  whether  he  will  accept 
the  abandonment  or  not "  (jt>). 

Accordingly,  by  the  Court  of  which  Park,  J.,  was  a 
member,  the  silence  of  the  insurers  for  two  months  aft«r 
receipt  of  notice  of  abandonment  was  held  to  amount  to 
acquiescence  in  it  {q). 

But  in  practice  no  such  obligation  is  recognized  between 
assured  and  insurer,  as  being  upon  the  latter  in  respect  of 
notice  of  abandonment.  And  recently  the  Privy  Council 
have  recognized  the  opinion  of  Story,  J.,  which  has  been 
cited  above  (r),  as  being  the  rule  of  law  in  this  country — that 

(m)  ProTinoial  Ins.  Co.  of  Canada  Canada   v,    Ledno,    supra,      Secui, 

V.  Lednc  (1874),  L.  B.  6  P.  C.  224.  wHere  the  conduct  of    the  nnder- 

See  per  Lord  Penzance,  Shepherd  v,  writers  could  be  otherwise  justified, 

Henderson  (1881),  7  App.  Cas.  49,  c£.  Shepherd  v,  Henderson,  supra. 

64.  (o)  In  Smith  v,  Robertson  (1814), 

(«)  Per  Story,  J.,  in  Peele  v.  Mer-  2  Dow,  479. 

chants'   Ins.   Co.   (1822),   3  Mason,  (p)  Per  Park,  J.,  in  Hndson  v, 

27 ;  Cincinnati  Ins.  Co.  r.  Bakewell  Harrison   (1821),   3  Biod.  &  Bing. 

(1844),  4  B.  Mnnroe,  B.  (Ken.)  641 ;  108. 

and  see  cases  cited  in  2  Phillips,  (q)  Hndson  v,  Harrison,  supra, 

Ins.  s.  1693;  ProTindal  Ins.  Co.  of  (r)  Ante,  s.  1200. 
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the  insurers  are  not  bound  to  signify  their  acceptance,  and   Sect.  1201. 
that  if  they  say  and  do  nothing  the  proper  CDnclusion  is  that 
they  do  not  mean  to  accept  («). 

1202.  It  appears,  therefore,  that  acceptance  of  a  notice  of  Eevocation  of 
abandonment  is  irrevocable,  except  indeed  by  the  mutual  con-  abandonment, 
sent  of  the  parties,  and  cannot  be  defeated  by  any  subsequent  righto  there- 
acts  whatever ;  if  not  accepted,  the  notice  is  defeasible  either  ^der. 

by  the  subsequent  restoration  of  the  property  (^),  or  by  acts 
on  the  part  of  the  assured  clearly  showing  that  he  himself  has 
waived  his  right  to  insist  on  it,  by  treating  the  loss  as  partial 
and  not  total. 

It  must,  however,  be  carefully  borne  in  mind  that  no  acts  When  waiver 
done  by  the  master,  while  acting  as  agent  of  both  parties  and  be  inferred, 
for  the  benefit  of  all  concerned,  in  attempting  to  recover  or 
repair  the  damaged  property  after  notice  of  abandonment 
has  been  given,  can  operate  as  such  waiver.  But  if  the 
master  appears  to  have  been  acting,  not  as  the  agent  of 
both  parties  and  for  the  benefit  of  all  concerned,  but  under 
the  directions  or  for  the  benefit  of  the  assured  exclu- 
sively (w) — or  if  the  acts  and  interference  of  the  assured  with 
the  use  and  management  of  the  subject  insured  be  such  as 
manifestly  to  show  that  he  intended  to  act  for  his  own  interest 
as  owner,  and  not  for  the  benefit  of  the  underwriters — ^there 
appears  little  doubt  that  such  acts  and  interference  woidd 
operate  as  a  waiver  of  his  notice  of  abandonment  (a*). 

1203.  No  dealings,  however,  of  the  metster  or  of  the  assured 
with  the  abandoned  property  will  have  this  effect,  imless  they 
unequivocally  and  unmistakably  amount  to  acts  of  ownership. 
Thus  where,  on  receiving  intelligence  that  their  ship  and  cargo 
had  been  carried  by  a  mutinous  crew  into  Barbadoes,  and  that 

(<)  ProTinoial  Ins.  Co.  of  Canada  2  Q.  B.  135. 

V.  Ledno  (1874),  L.  B.  6  P.  C.  224,  (m)  Cf.  Fleming  v.  Smith  (1848),  1 

237.  H.  L.  Cas.  613. 

(t)  Cologan  17.  London  Ass.  Co.  {x)  So  decided  in  the  United  States 

(1816),  5  M.  &  S.  447.    Snohrestora-  in  Columbian  Ins.  Co.  v.  Ashbj  and 

tion  must  be  before  action  brought  Stribling  (1830),  4  Peters,  S.  C.  R. 

Buys  V,  Boyal  Exchange  Co.,  [1897]  139 ;  see  2  PhillipB,  8. 1732. 

4s!^ 
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Sect.  1203.  the  government  agent  there  had  sold  the  cargo,  but  not  the 
ship,  the  assured  in  this  country  immediately  gave  notice  of 
abandonment  and  then  wrote  to  the  agent  at  Barbadoes, 
directing  him  to  sell  the  ship  also,  and  remit  the  proceeds  of 
the  sale  both  of  ship  and  cargo  to  England,  "  as  otherwise, 
they  (the  assured)  could  not  settle  with  the  underwriters," 
this  was  held  by  Lord  Eldon  and  the  House  of  Lords  not  ix> 
be  a  waiver  of  the  previous  notice  of  abandonment  (y). 

So  where  a  ship  was  brought  into  her  home  port  in  a  dis- 
abled state,  and  being  on  survey  found  irreparable,  except 
at  a  cost  which  would  have  exceeded  her  repaired  value,  was 
sold  by  the  assured  after  notice  of  abandonment,  without  the 
concurrence  of  the  underwriters — ^this  seems  to  have  been 
admitted  not  to  be  a  waiver  of  the  abandonment  (2). 

So  in  the  United  States,  where  the  assured,  after  the  under- 
writers had  refused  to  accept  a  notice  of  abandonment  made 
on  good  grounds,  sold  the  ship  under  circumstances  that 
justified  the  sale,  not  for  his  own  benefit  but  for  that  of  all 
concerned,  this  was  held  not  to  amoimt  to  a  waiver  of  his 
notice  (a).  Where,  on  the  contrary,  he  sold  her  for  his  own 
benefit,  this  was  considered  as  a  clear  case  of  waiver  (J) ;  so 
where  he  bought  her  in  at  the  sale  and  then  despatched  her 
on  another  voyage  (c).  In  one  American  case,  Story,  J., 
laid  it  down  that  if  the  assured,  after  notice  of  abandonment, 
were  to  proceed  to  repair  the  ship  without  consulting  the 
underwriters,  that  would  be  a  waiver  of  the  notice ;  for  the 
reasonable  inference  would  be  that  the  assured  in  such  case 
was  repairing  her  for  his  own  benefit  (d).  The  same  point 
was  decided  in  the  Supreme  Court  of  Error  in  New  York, 
where  a  master,  acting  as  agent  for  the  owners,  repaired  at 

(y)  Brown  v.  Smith  (1813),  1  Dow,  {b)  Abbott  v.  Sebor  (1802),  3  John- 

Parl.  Cae.  349.  son,  N.  T.  Cas.  46 ;  see  2  Phillips, 

{z)  Allen  V,  Sugme  (1828),  Dans.  Ins.  s.  1699. 

&  LI.  190,  n.  (a) ;  and  see  Stewart  v.  {c)  Ogden  v.  Fire  Ins.  Co.  (1813), 

Greenock  Mar.   Ins.   Co.   (1848),  2  10  Johns.  177;  and  (in  enor)  12  tM. 

H.  L.  Cas.  159.  25  ;  2  FhiUips,  s.  1699. 

(a)  Walden  v.  Phoenix   Ins.   Co,  {d)  See  Peele  v.  Merchants'  Ins. 

(1810),  6  Johnson,  310.  Co.  (1822),  3  Mason,  27. 
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the  Isle  of  France  a  ship,  which  had  been  abandoned  by  the  Sect.  1303. 
assured  at  New  Tork  on  first  hearing  of  the  casualty  {e). 

1204.  The  insurers  may,  in  the  opinion  of  Valin,  repair  the  M^  the 
ship  notwithstanding  notice  of  abandonment,  and  compel  the  repair  and 
assured  to  receive  her  back,  provided  they  have  not  volun-  J^^J|^^  ** 
tarily  settled  as  for  a  total  loss  and  have  acted,  in  repairing  abandonment? 
the  ship,  under  protest  against  the  validity  of  the  abandon- 
ment (/).     Emerigon  denies  this  position  (^),  and  the  Code 
de  Commerce  sanctions  his  doctrine  {h). 

According  to  Phillips  it  appears  that  the  prevailing  doc- 
trine in  the  United  States  is  against  any  such  right  of  the 
insurer  (/),  but  that  in  this  respect  Massachusetts  is  an  excep- 
tion to  the  other  States  (k).  It  is  to  be  noted  that  both  in 
France  and  the  United  States  an  abandonment  validly  made 
is  indefeasible  by  subsequent  events  (/).  In  this  country  an 
abandonment  is  not  indefeasible  until  action  brought.  Till 
that  event,  therefore,  the  loss,  though  at  one  time  total,  is 
liable  to  be  reduced  to  a  partial  loss  by  the  restitution  of  the 
property  insured  imder  any  such  circumstances  in  this  country 
that  the  assured  may,  if  he  please,  have  possession,  and  may 
reasonably  be  expected  to  take  it  {m). 

1206.  The  effect  of  a  valid  abandonment  is  to  transfer  the  E£Peot  of 
whole  interest  in  all  that  remains  of  the  thing  insured,  as  far  ^  veetSg^ 
as  it  is  covered  by  the  policy,  together  with  all  the  rights  and  ^^^J"^^ 

{e)  Dickey  v.  American  Ins.  Co.,  {$)  Emerigon,  c.  xvii.  s.  6,  p.  231. 

8  Wend.  668,  cited  2  Phillips,  Ins.  {j^^  ^rt.  386. 


(i)  2  Phillips,  Ins.  s.  1706. 


s.  1701.     The  learned  author  adds: 
**  By  repairing,  the  loss  ceases  to  be 

a  total  one;   making  an  abandon-  W  -^«».  «.  1668. 

ment  and  proceeding   at   the  same  (0  Code  de  Com.  385  ;  2  Phillips, 

time  to  repair  inyolves  an   incon-  ^^^'  *•  1705. 

sistency,  since  by  the  abandonment  (m)  Per  Bayley,  J.,  Holdsworth  v. 

the   assured   declares    the   ship   to  Wise  (1828),  7  B.  &  Cr.  794 ;  per 

belong  to  the  underwriter,  and  by  Lord    Campbell,  Dean  v.    Hornby 

repairing  any  further  than  merely  to  (1864),  3  E.  &  B.  180  ;  and  cf.  Ruys 

preserve  the  ship  from  destruction  r.Boyal  Exchange  Ass.  Corp.,  [1897] 

he  makes  it  his  own."  2  Q.  B.  136.    See,  however.  Sailing 

(/)  2  Valin,  Com.  liv.  iii.  tit.  vi.  Ship   Blairmore   Co.   v.    Haoredie, 

des  Assurances,  art.  60,  p.  144.  [1898]  A.  C.  693, 
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[PAET  m. 


ownership  of 
the  salvage. 

Betroepectiye 
operation. 


Sect.  1^0g»  liabilities  arising  out  of  its  ownership,  from  the  assured  to  the 
underwriters,  in  proportion  to  the  amount  of  their  several  sub- 
scriptions («). 

Such  transfer  is  retrospective,  operating  from  the  moment 
of  the  casualty  that  gave  the  right  to  abandon,  from  whioh 
time  the  underwriters,  by  virtue  of  the  notice  of  abandon- 
ment, are  subrogated  into  the  place  of  the  assured,  as  complete 
owners  of  the  abandoned  property  so  far  as  it  is  covered  by 
the  insurance  (o). 

The  thing  insured  when  thus  transferred  by  abandonment 
to  the  underwriter  is  called  the  salvage  ;  and  the  losses,  which 
give  the  right  of  abandonment,  salvage  losses,  or  total  losses- 
with  benefit  of  salvage.  The  effect  of  abandonment  is  not 
only  to  transfer  to  the  underwriter  the  remains  of  the  aban- 
doned property,  but  also  to  clothe  him  from  the  moment  of 
the  loss  with  all  the  rights  and  all  the  responsibility  of  owner- 
ship, entitling  him  to  prosecute  all  claims  which  belonged  to 
the  assured  as  owner  of  the  thing  insured,  and  rendering  him 


*' Salvage 
losses.*' 


(n)  Le  delaissement  ^quipolle  h  iin 
transport.  Le  Guidon,  cap.  vii.  Etre 
translatif  de  propp^t^  est  de  I'essenoe 
da  d^issement.  2  Valin,  liv.  iii. 
tit.  yi.  des  Assurances,  art.  60,  p.  418 ; 
2  Emerigon,  c.  xvii.  s.  6,  p.  230,  ed. 
1827;  4  Boulay-Paty,  Droit  Mar. 
375.  L'assureur  est  subroge  h  tous 
les  droits  de  Tassur^,  car,  en  acque- 
rant  la  chose,  U  acquiert  aussi  tons 
les  aooessoires.  3  Fardessus,  Droit 
Com.  426.  As  far  as  abandonment 
of  ship  in  this  country  is  oonoemed, 
the  generality  of  this  doctrine  must 
be  regarded  as  controlled  by  the 
operation  of  the  Merchant  Shipping 
Acts:  per  Lord  Truro,  1  Macq.  H.  L. 
Cas.  342. 

The  present  editors,  finding  that 
the  statement  of  the  law  as  given 
above,  together  with  this  note,  has 
the  authority  of  Amould  as  weU  as 
that  of  subsequent  editions  of  this 
work,  have  thought  it  best  to  repro- 


duce it  unaltered  from  the  2nd  ed. 
p.  11 78.  It  is  submitted,  however, 
that  this  passage,  as  well  as  similar 
statements  occurring  a  little  lower 
down,  to  the  effect  that  *' abandon- 
ment transfers  the  remains  of  the 
abandoned  property"  and  ** clothes 
the  underwriter  with  all  the  rights 
and  responsibilities  of  ownership," 
must  be  received  with  caution.  It 
may  well  be  that  abandonment  par  se 
merely  divests  the  owner  of  his  pro- 
perty, without  necessarily  vesting  it 
in  the  underwriters,  if  they  are 
unwilling  to  accept  it.  This  point 
is  dealt  with  somewhat  more  fully 
in  s.  1213,  infra.  See  2  Phillips, 
8.  1726. 

(o)  Stewart «.  Greenock  Mar.  Lis. 
Co.  (1848),  2  H.  L.  Cas.  159 ;  Sea 
Lis.  Co.  V.  Hadden  (1884),  13  Q.B.D. 
at  p.  71 1 ;  The  Red  Sea,  [1896]  P.  at 
p.  24,  per  Lord  Esher,  M.  R. 
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liable  for  all  just  demands  that  might  have  been  made  against   Sect.  1205. 
the  assured  in  the  same  capacity. 

1206.  Upon  this  principle  it  was  decided  by  Lord  Ellen-  Bight  of 
borough  and  the  Court  of  Thing's  Bench  (/?),  and  has  ever  ^^^^" 
since  been  the  undoubted  law  in  this  country,  that  if,  after  ^'®^^^^^ 
abandonment  of  ship  during  a  voyage,  the  ship  nevertheless  of  voyage 
succeed  in  completing  her  voyage,  so  as  to  earn  freight  (^),  domnent. 
such  freight  belongs  wholly  to  the  imderwriter  on  ship,  and 
to  no  extent  either  to  the  shipowner,  or  to  the  imderwriter  on 
freight.  This  principle  was  confirmed  by  the  House  of  Lords 
in  the  case  of  Stewart  v.  Greenock  Marine  Insurance  Com- 
pany (r),  and  was  recently  enunciated  very  clearly  by  Lord 
Esher,  M.  E.,  in  the  Court  of  Appeal  as  follows : — "  Now, 
what  is  the  effect  of  that "  (Le.  abandonment)  "  as  between 
the  underwriters  and  the  shipowners,  according  to  the  case  of 
Case  V.  Davidson  and  all  the  others  P  It  seems  to  me  that 
Lord  Ellenborough  pointed  out  distinctly  in  that  case  first  of 
all  that  the  ship  is  to  be  considered  as  having  passed  to  the 
underwriters  after  the  abandonment  has  been  accepted,  as 
from  the  time  when  the  damage  occurred  to  her  which  entitled 
the  shipowners  to  abandon  her  («).  From  that  time  the  un- 
derwriter is  entitled  to  everything  which  that  ship,  then  being 
his,  can  earn ;  that  is  to  say,  that  he  can  earn  by  her  as  being 
her  owner.  That  is  what  he  is  entitled  to,  and  that  is  what 
Lord  Ellenborough  has  said.  He  is  not  entitled  to  anything 
that  has  been  earned  by  the  use  of  that  ship  before  she  was 
his  ship.  Now  take  the  simple  case  of  a  ship,  before  the  loss 
or  damage,  having  been  chartered  or  filled  with  cargo  on  bills 
of  lading,  the  freight  to  be  payable  on  the  arrival  of  the  ship 
and  delivery  of  the  goods.     In  such  a  case,  at  the  time  of  the 

(p)  Case  V.  Davidflon  (1816),  5  M.  (r)  (1848),  2  H.  L.  Cas.  159. 

AS.  79.  (*)  These  last  words  are  not  to  be 

{})  This  principle  of  ooupse  doe.  ^^^^  ^  ^o^  EUonborough's  judg- 
not  apply  to  a  ease  where  the  ireignt  ,       ,    ,  «       -  -o 

is  earned  not  by  the  original  but  by  ^ent,  though  the  position  which  they 

a  snbstitated  ship.  Hickie  r.  Bodo-  involye  may  perhaps  be  implied  from 

oanaohi  (1869),  28  L.  J.  Ex.  273.  the  tenor  thereof. 
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Sect.  1206.  loss  the  ship  has  earned  nothing.  He  who  was  her  owner  up 
to  the  time  of  the  loss  has  earned  nothing  by  the  use  of  the 
ship.  But  he  who  is  owner  when  she  arrives  is  entitled,  as 
owner,  to  receive  the  freight ;  that  is  to  say,  he  is  entitled  as 
owner  by  the  delivery  of  the  cargo  at  the  port  of  destination 
to  the  freight  for  the  use  of  the  ship  during  the  whole  voyage. 
He  obtains  that  freight  by  the  use  of  the  ship,  and  he  obtains 
it  in  virtue  of  what  the  ship  doea  when  she  arrives  at  her 
destination,  and  when  she  is  his  ship.  That  is  the  whole  of 
the  law  of  abandonment."  (t). 

Limitation  of  1207.  In  the  passage  that  f  oUows  it  is  made  clear,  however, 
by  abandon-  that  these  principles  apply  only  to  freight  which  the  ship- 
^^^'  owner  would  have  been  entitled  to  receive,  if  the  ship  had 

completed  the  voyage  without  being  abandoned.    The  aban- 
donees therefore  have  no  right  to  receive  freight  paid  or 
Advance         partially  paid  in   advance  by  a  charterer,  because  this  is 
not  paas.         earned  by  the  shipowner  whether  the  voyage  be  subsequently 
completed  or  not  (w) .     So,  too,  where  the  ship  is  under  charter- 
lading  freight  party  aiid  the  charterer  is  entitled  by  virtue  of  bills  of  lading 
Sat*^         to  receive  from  consignees  a  larger  sum  than  the  charter- 
under  charter-  party  freight  payable  by  him  to  the  shipowner,  the  abandonees 
receive  only  the  charter-party  freight,  for  the  difference 
between  that  and  the  amoimt  due  by  the  bills  of  lading 
belongs  to  the  charterers  (ai).    And  from  the  charter-party 
freight  receivable  by  the  abandonees,  there  must,  moreover, 
be  deducted  the  freight's  proportion  of  general  average  and 
particular  charges,  but  not  expenses  incurred  on  the  voyage 
prior  to  the  abandonment,  where  those  expenses  were  not 
incurred  in  respect  of  freight  alone  (y). 

Nor  any  1208.  It  is  also  to  be  observed  that  the  freight  which  passes 

being  earned    to  the  abandonees  of  ship  is  only  freight  which  is  being 

(/)  The  Red  Sea,  [1896]  P.   20.  Corp.  v.  Williams  (1892),  9  Time$ 

See  also  Stewart  v.  Greenock  Mar.  L.  R.  96,  257  (C.  A.). 
In.  Co.  (1848).  2  H.  L  0«.  159.  ^  ^  ^  ,,  26. 

(m)  But  they  are  entitled  to  pro  '      rr      f 

raid  freight  actoally  earned  and  re*  (y)  The  Red  Sea,  [1895]  P.  293, 

o?ived  by  the  ship.     London  Ass.  per  Bruce,  J, 
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earned  at  or  after  the  time  when  the  loss  occasioning  the   Sect.  1208. 
abandonment  occurs.     For  instance,  the  cargo  on  board  may  at  the  time  of 
belong  to  the  shipowner,  in  which  case  the  abandonee  can     ®         ^* 
only  recover  in  respect  of  the  actual  use  of  the  ship  subse- 
quent to  the  time  of  loss  (s). 

And  so,  where  a  ship  was  under  charter  to  load  a  cargo  at  Nor  damages 
a  subsequent  port,  which  she  was  disabled  by  collision  from  freight  re- 
reaching,  and  her  owners  recovered  damages  from  the  ship  in  torTfeasor!"^ 
faidt  in  respect  not  only  of  the  loss  of  their  ship  itself,  but 
also  in  respect  of  the  loss  of  the  freight  which  they  expected 
to   earn  on  the  subsequent  voyage,  it  was  held  that  the 
damages  awarded  under  the  latter  head  were  receivable  by 
the  shipowner,  or  by  the  underwriters  on  freight,  and  not  by 
the  abandonees  of  ship  («).     For  the  loss  of 'the  ship  itself 
the  abandonees  of  ship  can  sue  in  the  name  of  the  ship- 
owner (b). 

1209.  Similarly,  it  was  decided  that  where  underwriters  other  rights 
had  paid  a  total  loss   on    British  ships  captured  by  the  the  ownership 
Spaniards,  they  were  entitled,  as  salvage,  to  the  proceeds  ^^^®^"aa 
of  Spanish  ship^  captured  by  way  of  reprisals,  which  had  salyageto 
been  distributed  by  the  British  Government  amongst  the 
assured  (c) :  so  the  underwriters  on  freight  are  entitled,  after 
abandonment,  to  the  benefit  of  other  freight  earned,  instead 
of  that  insured  (rf). 

In  one  case  a  ship,  valued  in  the  policy  at  6,000/.,  and 
insured  for  the  same  amoimt,  was  totally  lost  by  collision ; 
the  owners  who  had  been  paid  the  full  amount  of  the 
inenirance  recovered  against  the  ship  in  fault  damages  pro- 

(«)  Miller  v.  WoodfaU  (1867),   8  Bnmaiid  v,  Rodocanachi  (1882),  7 

E.  &  B.  493.  App.  Gas.  333,  and  are  discussed  in 

(a)  Sea  Ins.  Co.  v,  Hadden  (1884),  the  chapter  on  subrogation. 
13  Q.  B.  D.  706  (0.  A.)  (d)    Green  v.   Royal    Exoh.    Co.* 

{b)  Yates  r.  White  (1838),  4  Bing.  (1816),  1  Marshall,  447  ;   6  Taunt. 

N.  0.  272  ;  2  PhilUps,  s.  1711.  68  ;  Everth  v.  Smith  (1814),  2  M.  & 

{e)  RandaU  v,  Cochrane  (1748),  1  S.278;  Brookelbankp.Sngrue(1831), 

Yes.  98 ;   Bhiauwpot  v,  Ba  Costa  1  Mood,  ft  Rob.  102.    Cf.  Hiokie  v. 

(1768),  1  Eden,  130.    But  these  cases  Rodocanachi  (1859),   28  L.  J.  Ex. 

were  explained  and  distinguished  in  273. 
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••et,  1200.  portioned  to  a  ship  of  the  value  of  8,0U0/.,  the  real  yaloe  of 
the  lost  ship  to  her  owners ;  bat  in  consequence  of  the  Yaloa- 
tion  in  the  policy  it  was  held  that  the  insareis  were  entitled 
to  the  whole  amoont  of  the  damages  (e).  That  decision  has 
since  been  doubted  in  the  House  of  Lords  (/).  A  ship  was 
damaged  1^  collision  with  another  ship,  both  dnps  being  the 
property  of  the  same  owner,  and  the  insurers,  after  paying 
under  the  policy,  sued  the  owner  and  failed,  becaose  the 
assured  owner  could  not  have  a  right  of  action  against  him- 
self, and  the  insurers  could  sue  in  no  other  right  (g). 

In  the  United  States,  where  the  assured,  before  abandon- 
ment, had  a  right  to  claim  a  general  average  contribution, 
such  claim  was  held  to  have  been  transferred  by  the  abandon- 
ment to  the  underwriters  (h). 

UDderwritors       1210.  Of  coursc  the  underwriter,  by  not  accepting  the 
^g^mJjbe    *^l>aiidonment,  or  by  other  acts  of  the  like  kind,  may  lose  all 
^^•^^fiT  title  to  the  ultimate  benefit  of  salvage.    A  British  ship  and 
total  low.        cargo  were  captured  by  the  Brazilian  Government,  and  con- 
demned as  prize  for  breach  of  blockade.    The  underwriters 
who  had  insured  the  cargo  woidd  not  accept  an  abandonment, 
but  compromised  the  claim  for  35  per  cent.    Some  time 
afterwards  restitution  and  compensation  were  made  by  the 
Brazilian  Government,  and  in  an  action  by  the  insurers  to 
obtain  the  benefit  of  this,  the  Court  held  that  they  were  not 
entitled  to  anything  (i). 

Liabilities  of  1211.  As  the  abandonment  thus  vests  in  the  underwriter  all 

thrown  upon  the  privileges,  so  it  throws  upon  him  all  the  liabilities  of 

W^baa^^.  ownership  {k) ;    for  instance,  the  liability  to  pay  salvage 

meat.  reward  to  third  parties  for  saving  the  property  and  restoring 


(r)  North  of  England  Iron  S.S. 
Ins.  Co.  f.  Armstroug  (1870),  L.  B. 
6  Q.  B.  244 ;  see  it^fra,  88. 1228--1230. 

(/)  Per  Lord  Blaokbnm,  Bumand 
V.  Bodooanaohi  (1882),  7  App.  Cas. 
333,  342. 

C^)  Simpson  v,  Thomson  (1877), 
3  App.  Cas.  279. 


(A)  Walker  r.  United  States  Ins. 
Go.  (1824),  11  Seig.  &  Bawle,  SI ; 
2  Phillips,  8.  1709. 

(0  Brooks  V.  McDonnell  (1835),  1 
T.  &  C.  600. 

(k)  But  of.  anU,  s.  1206,  n.  («)  ; 
if{fra,  8.  1213. 
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it  to  ihe  underwriters;  all  liens  to  which  the  property  is  Sect.  1211. 
subject,  such  as  for  seamen's  wages,  and  all  other  expenses  of 
earning  the  pending  freight  (/) :  but  as  between  the  assured 
and  the  underwriter,  the  latter  cannot  be  called  upon  to 
discharge  incumbrances  or  liens  with  which  the  property  was 
burdened  before  the  casualty  took  place,  and  not  arising  out 
of  the  peril  insured  against  {m). 

It  is  a  question  whether,  upon  an  abandonment  to  the  Doesaban- 
imderwriter on  goods,  the  abandonee  takes  the  salvage  subject  takesubf^^ 
to  the  shipowner's  claim  for  freight ;  whether  it  be  the  full  Jj^^™^' 
freight  earned  by  their  subsequent  arrival  in  the  original  or  a  freight? 
substituted  ship,  or  the  pro  raid  freight  which  becomes  due  on 
their  aoceptanoe  by  the  merchant  at  the  port  of  distress.  In  this 
country  it  was  considered  by  Amould  to  have  been  expressly 
decided  (n),  and  as  undoubtedly  established  as  the  general 
rule,  that  the  assured  cannot  in  such  cases  throw  the  loss  on 
freight  upon  the  underwriters  on  goods,  and  this  on  the  plain 
principle  that  they  have  not,  by  the  terms  of  their  contract, 
engaged  to  indemnify  him  against  it,  and  that  the  abandon- 
ment, although  its  effect  is  to  subrogate  the  imderwriters  in 
the  place  of  the  assured,  yet  only  does  this  to  the  extent  of 
the  insurance,  which  in  a  general  policy  on  goods  does  not 
cover  the  freight.    In  the  Supreme  Court  of  the  United  Law  in 
States  it  was  decided  that  a  claim  for  freight  against  the  UnitedStatee. 
abandonee  could  not  be  supported,  and  that,  if  the  under-* 
writers  on  goods  had  been  obliged  to  pay  freight  in  such  case 
to  the  shipowner,  in  order  to  obtain  possession  of  the  salvage, 
they  might  either  deduct  the  amount  so  paid  from  the  loss, 
or,  if  a  total  loss  had  been  previously  settled,  recover  it  from 
the  assured  as  money  paid  to  his  use(o).    Johnson,  J., 
indeed,  dissented  from  the  opinion  of  the  majority  of  the 

(/)  Sharp  V.  Gladstone  (1805),  7  FhillipB,  Ins.  s.  1716;  and  of.  Sea 

East,  24 ;  BaroUy  v.  Stirling  (1816),  5^;^-  ^'  Hadden  (1884),  13  Q.  B. 

6M.&S.6.  •^•^^^* 

(w)  So  held  in  the  United  States  ^  («)  BailUe  v,  Moudigliani  (1786),  1 

in  a  case  where  ihe  ship  had  been  J^^gs                                ' 

bottomried   before  she  beciune  the  '  ^^^  Columbian  Ins.  Co.  v.  Catlett 

property  of  the  assured.     Wilhams  (1827).    12   Wheaton,   883,   cited   2 

V,  Smith  (1804),  2  Cainee,  20,  cited  2  Phillips,  Ins.  s.  1718. 
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Court,  on  the  ground  that  as  the  abandonee  of  ship  is  entitled 
to  the  freight  earned  subsequent  to  the  loss,  the  abandonee  of 
goods  ought,  by  parity  of  reason,  to  be  liable  thereto. 
Phillips,  notwithstanding  this  decision,  inclines  to  the  opinion 
that  this  charge  ought  to  fall  on  the  abandonee  of  the  goods, 
on  the  ground  that  he  is  the  party  who,  as  owner  of  the 
salvage,  alone  derives  benefit  from  their  transportation  {p). 

1212.  "When  once  a  valid  notice  of  abandonment  is  given, 
the  owners,  as  they  lose  all  privileges,  so  are,  by  English  law, 
released  from  all  liabilities  attaching  to  their  ownership.  An 
exeellent  instance  of  this  position  is  afforded  by  the  case  of 
Barraclough  r.  Brown  (q),  A  vessel  belonging  to  the  defen- 
dants sunk  within  the  jurisdiction  of  the  plaintiffs,  who 
were  the  undertakers  of  the  navigation  of  the  rivers  Aire 
and  Calder.  The  defendants  gave  their  underwriters  notice 
of  abandonment,  and  the  latter  in  their  turn,  after  in  vain 
attempting  to  raise  the  vessel,  themselves  gave  notice  to  the 
plaintiffs  that  they  abandoned  her.  The  latter  eventually 
succeeded  in  destroying  and  removing  the  wreck  at  a  large 
cost,  which  they  claimed  from  the  defendants  by  virtue  of 
statutory  enactments  providing  for  the  recovery  of  such 
expenses  from  "  the  owner." 

It  was  held  however  that  inasmuch  as  "  owner ''  meant 
the  owner  at  the  time  the  expenses  were  incurred,  the  defen- 
dants wQre  not  liable,  inasmuch  as  by  giving  notice  of  aban- 
donment they  had  divested  themselves  of  ownership. 

1213.  This  case  suggests  another  important  point  for  our 


(p)  2  PhilUps,  8.  1718:— *'The 
goods  become  his"  (the  under- 
writer's) ' '  by  abandonment ;  they 
are  transported  as  his,  and  arrive 
at  the  port  of  destination  as  his, 
and  the  freight  is  not  due  upon 
the  assured' s  goods,  but  upon  the 
underwriter's,  and  he  is  the  only 
party  who  derives  the  benefit  of  a 
higher  market  at  the  port  of  desti- 
nation if   the   goods   arrive  there. 


Who  ihen  has  so  properly  some- 
thing to  do  "wiih  freight,  to  the 
eflfect  of  being  liable  for  it?" 
These  reasoningfs  have  undoubtedly 
gre&t  weight,  and  on  principle  it 
can  hardly  be  doubted  that  Fhillips 
is  right. 

(q)  I  Com.  Gas.  262,  329  ;  2  Com. 
Cas.  249 ;  [1897]  App.  Gas.  615.  See 
also  The  Grystal,  [1894]  ^pp.  Gas. 
608. 
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consideration.     Is  it  correct  to  say  that  the  mere  fact  of   Sect.  1218. 
abandonment  necessarily  vests  the  property  in  the  under-  oessarilyveet 

•  ....         A  1  •      the  property 

writer,  so  as  to  throw  upon  him  the  liabilities  of  ownership  in  under- 
even  though  he  be  imwillihg  to  accept  either  the  privileges 
or  the  liabilities  attaching  thereto  ?  It  is  submitted  that 
abandonment  per  se  does  not  necessarily  vest  the  property  in 
anyone  (r) ;  all  it  does  is  to  divest  the  owner  of  his  property, 
and  to  give  the  underwriter  an  option  either  of  accepting  it 
or  not,  as  he  pleases.  In  the  former  event  the  property 
becomes  the  underwriter's  property,  and  brings  with  it  all  the 
privileges  and  liabilities  of  ownership.  But  in  the  latter 
event  the  propei'ty  becomes  res  nullim ;  no  one  therefore  can 
be  made  liable  qua  owner  of  such  property,  though  there 
might  be  claims  in  respect  of  the  prior  ownership  thereof,  if 
such  prior  owner  had  by  his  negligence  put  his  property  into 
such  a  position  as  to  cause  damage  to  others  (s). 

This  question  is  discussed  by  Phillips  (^),  who  points  out 
that  the  statement  that  a  valid  abandonment  invests  the 
underwriters  with  all  the  rights,  and  subjects  them  to  all  the 
liabilities,  of  ownership,  though  in  general  trne,  yet  must  be 
taken  with  this  qualification,  that  the  assured  cannot  vest  the 
underwriters  with  the  ownership  of  the  salvage,  and  subject 
them  to  all  the  subsequent  liabilities  of  ownership,  against 
their  immediate  disclaimer  of  such  transfer.  As  an  instance, 
he  raises  the  question  whether,  supposing  the  freight  to  exceed 
the  value  of  the  salvage,  the  insurer  of  goods  is  bound  to 
take  to  the  salvage,  and  states  his  opinion  that  under  such 
circumstances  the  underwriter  might  pay  a  total  loss  and 
decline  taking  to  the  salvage,  provided  he  gave  speedy  notice 
of  his  intention  so  to  do  {u), 

(r)  Notwithstanding  yarions  dicta  {t)  Vol.  ii.,  sects.  1726, 1727. 

to  the  oontrary ;  e.g.^hy  Lord  Cot-  {u)  Amonld,    howerer,    seems  to 

tenham  in  Stewart  v,  Greenock  Ha-  haye  thought  otherwise.     2nd  ed. 

rine  Ins.  Co.  (1848),  2  H.  L.  Cas.  at  pp.    1183—1184.      The    owner    of 

p.  183.  carg^  cannot   excuse  himself  from 

(»)  This  point  is  mooted   in  the  payment  of  freight  hj  abandoning 

cases  histly  referred  to  in  our  text,  the  cargo  to  the  shipowner.    Dakin 

but  no  opinion  is  expressed.  r.  Oxley  (1864),  33  L.  J.  C.  P.  115. 
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Beet.  1214.       1214.  Hitherto  we  have  spoken  solely  of  the  effects  of  an 
Underwriters  abandonment  in  relation  to  cases  of  constructive  total  loss. 

always  en-        _. 

titled  to  sal-     It  must,  however,  be  clearly  understood,  that  even  where  no 
ao^^r^oo^  notice  of  abandonment  has  been  given,  but  a  total  loss  has 
steuctive  total  taken  place,  t.<?.,  an  actual  total  loss,  the  same  rule  applies, 
and  the  underwriter,  who  has  adjusted  and  paid  a  total  loss  (^r), 
is,  by  virtue  thereof,  entitled  to  the  benefit  of  any  salvage  that 
may  ultimately  come  to  hand,  or  the  proceeds  of  any  sale  of 
the  property  that  may  have  been  made  by  the  assured,  or  ihe 
master  as  his  agent.     Thus,  in  the  case  of  a  missing  ship, 
where  there  had  been  no  formal  abandonment,  Gibbs,  C.  J., 
said,  that  "the  underwriters,  on  payment  of  a  total  lose, 
would  of  course  be  entitled  to  the  ship,  if  she  afterwards 
turned  up,  as  salvage  "  (j/).    So,  in  the  case  of  sea-damaged 
goods  sold  in  specie  at  an  intermediate  port.  Lord  Abinger 
said,  that  "  the  net  amount  of  the  sale  becomes  money  had 
and  received  to  the  use  of  the  underwriter,  upon  the  payment 
by  him  of  the  total  loss  "  (s).    And  in  a  case  where  the 
underwriter  had  not  paid,  but  was  resisting  payment,  it  was 
held  that  inasmuch  as  the  sale  was  a  "  right  sale,"  so  as  to 
constitute  an  actual  total  loss,  the  proceeds  ipso  facto  vested 
in  the  underwriter  without  any  notice  of  abandonment.     In 
this  case  the  proceeds  were  in  the  hands  of  the  shipowner, 
who  claimed  a  lien  for  piv  raid  freight ;  it  was  held  that  this 
was  a  matter  which  must  be  determined  between  the  under- 
writers on  the  cargo  and  the  shipowner,  and  could  not  affect 
the  right  of  the  cargo  owners  to  recover  for  a  total  loss  (a). 

If,  however,  after  adjustment  and  payment  for  a  total  loss, 
or  after  action  brought,  the  whole  of  the  thing  insured  be 

(x)  The  payment,  however,  must  (y)  Houstman  r.  Thornton  (1816), 

have  been  accepted  by  the  assured  as  Holt,  N .  Pr.  242. 

in  respect  of  a  total  loss.    In  The  (s)  Rouz   v.    Salvador    (1836),    3 

St.  Johns  (1900),  101  F.  4^9,  a  vessel  Bing.  N.  C.  288 ;  see  also  Randal  r. 

hadsnstained  such  damage  as  entitled  Cookran  (1748),  1  Yes.  98;  and  per 

'    her  owner  to  be  paid  the  full  amount  Blackburn,  J.,  in  Bankin  v.  Potter 

of  the  insurance  as  particular  average.  (1873),  L.  B.  6  H.  L.  130  ;  Bumand  v. 

It  was  held  by  Brown,  D.  J.,  that  Bodocanaohi  (1882),  7  App.Oas.  333. 

the  insurers  could  not  insist  upon  the  (a)  Saunders  v.  Baring  (1876),  34 

assured  abandoning.  L.  T.  419 ;  3  Asp.  M.  L.  C.  133. 
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recovered  (as  where  a  box  of  bullion  was  fished  up  and  Sect.  1214. 
restored  after  its  full  insured  value  had  been  paid),  the  under- 
writer will  not,  on  that  account,  be  entitled  to  reclaim  from 
the  assured  the' whole  amount  of  his  subscription,  but  merely 
the  thing  saved,  or  its  value  after  deducting  the  expenses  of 
saving  it  (ft). 

1215.  Upon  abandonment  each  of  the  underwriters  partici-  Biatribution 
11  n    1  •       1        1      .         •       1  ^'  "^®  salvage 

pates  in  the  benefits  of  the  transfer,  by  sharmg  m  the  pro-  amongst  the 

ceeds  of  the  salvage,  according  to  the  proportion  which  the  '^  ®' 

amount  of  his  subscription  bears  to  the  whole  value  of  the 

thing  insured;  and  this  without  regard  to  the  date  of  the 

different  subscriptions,  or  the  priority  of  the  policies,  if  more 

than  one. 

In  France,  if  there  be  more  than  one  policy,  and  the  sum  ^  cases  of 

doable  or 

insured  in  the  first  policy  itself  amounts  to  the  value  of  the  over-insur- 
thing  insured,  an  abandonment  to  the  imderwriters  on  the  ^^' 
first  policy  carries  the  whole  property  in  the  thing  insured, 
and  there  will  be  nothing  to  abandon  to  the  imderwriters  on 
the  subsequent  policies ;  in  such  case,  accordingly,  the  policy 
first  effected  is  alone  considered  binding,  and  the  underwriters 
on  the  rest  are  discharged  from  all  claim ;  and  are,  of  course, 
entitled  to  no  share  in  the  salvage  (c). 

In  our  own  country  a  different  rule  prevails,  and  the 
assured  in  such  case  may  sue  both  sets  of  imderwriters, 
but  can  only  recover  up  to  the  amount  of  his  loss,  to  which 
all  the  imderwriters  on  both  policies  shall  contribute  according 
to  the  amoimt  of  their  several  subscriptions,  and  are,  of 
course,  entitled  to  a  proportionate  share  of  the  proceeds  of 
the  salvage  (d), 

(b)  Da  Oosta  v.  Firth  (1766),  4  had  settled  with  the  assured  for  less 

Burr.  1966;  Buys  v,  Boyal  Exoh.  than  a  total  loss.    The  cases  cited  do 

Ass.Co.y[1897]2Q.  B.  135.  Amonld  not  seem  to  be  in  point,  and  the 

(2nd  ed.  p.  11S5)  followed  here  with  practice  is  not  in  accordance  with 

a  paragraph  in  whicih,  citing  Tonno  Amoiild*s  statement. 

V,  Edwards  (1810),  12  East,  488,  and  (c)  Code  de  Com.  art.  359. 

Goldsmid  v,  GiUies  (1813),  4  Taunt.  (rf)  Newby  r.  Reid  (1763),  1 W.  Bl. 

803,  he  stated  the  same  principle  to  416 ;  1  Karshall,  Ins.  139 — 145.  The 

apply  in  cases  where  the  underwriter  law  is  the  same  in  the  United  States  (3 


Digitized  by 


Google 


1374  ABANDONMEOT.  [PARt  111. 

Sect.  1815.        On  the  otter  hand,  the  assured  is  considered  to  be  his  own 

Where  the       insurer  to  the  extent  of  the  sum  not  'covered,  and  is  conse- 

whole  interest  i  •  i  i 

ia  not  covered,  quently  entitled  to  that  extent  to  his  proportionate  share  in 

the  proceeds  of  the  salvage  (e).  Thus,  suppose  A.  to  have 
insured  goods,  the  real  value  of  which  is  1,000/.,  for  800/.,  of 
which  sum  B.  subscribes  for  500/.,  and  C.  for  300/. ;  A.,  it  is 
plain,  stands  his  ovm  insurer  for  200/.  A  consfa-uctive  total 
loss  takes  place,  and  A.  abandons.  If  the  proceeds  of  the 
salvage  amount  to  100/.,  i,e*,  a  tenth  part  of  the  whole  insur- 
able value  of  the  goods,  this  must  be  distributed  among  the* 
parties  to  the  insurance  in  the  proportion  of  a  tenth  of  their 
respective  interests,  i.  e.,  to  A.  20/.,  to  B.  50/.,  and  to  C.  30/. 

Mode  of  1216.  If  there  be  three  insurances,  one  on  the  ship  and 

apportioning  .i         i  .  i  -,  A^  i 

the  salvage  cargo.  One  on  the  ship  only,  and  one  on  the  cargo  only,  a 
doTon  ^e^  question  has  been  raised  as  to  the  mode  in  which  the  salvage 
rent  subjects,  should  be  shared  amongst  the  different  sets  of  underwriters. 
Emerigon  adopts  a  mode  of  adjustment  whereby  the  under- 
•UTiters  on  ship  and  cargo,  though  they  may  have  insured 
only  the  same  amount  that  has  been  subscribed  for  by  the 
underwriters  on  the  two  separate  interests  respectively,  shall 
yet  be  entitled  to  a  double  share  of  the  effects  abandoned : 
Marshall  recommended  the  following  more  equitable  method, 
by  which  all  would  take  an  equal  share  in  the  salvage.  Take 
the  following  data  :  let  a  ship,  valued  at  5,000/.,  and  a  cargo 
at  6,000/.  (making  a  total  of  10,000/.)  be  insured  by  three 
policies,  thus : — 

£ 

On  ship  and  cargo 3,000 

On  the  ship  only 3,000 

On  the  cargo  only 3,000 

Uninsured 1,000 

£10,000 


Kent,  Com.  280),  but  may  be  altered  {e)  2   Emerigon,   c.    xvii.  s.    U, 

by  express  clauses  in  the  policy.  pp.  273—276. 
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A  shipwreck  happens,  and  the  net  proceeds  of  the  wreck  of  Sect.  1216. 
the  ship  are  600/.,  and  of  the  sea-damaged  cargo  500/.,  total 
1,000/.     The  adjustment  should  be  as  follows  : — 

£ 
To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured    -- 100 

To  the  insurers  on  ship  and  cargo,  a  moiety  of  three- 
fifths  of  the  produce  of  the  wreck        -        -        -     150 
And  a  moiety  of  three-fifths  of  the  produce  of  the  cargo     150 
To  the  insurers  on  ship,  three-fifths  of  the  produce  of 

the  wreck -        -     300 

To  the  insurers  on  goods,  three-fifths  of  the  produce  of 
the  cargo 300 

£1,000 

1217.  The  Ordonnance  de  la  Marine  decreed  that  where  Ab  between 
money  had  been  lent  on  bottomry,  and  also  insured  on  the  bottomry 
same  subject,  the  lender  on  bottomry,  in  case  of  abandonment,  ^^^o^ders. 
should  be  paid  the  full  amount  out  of  the  proceeds  of  the 
salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing 
the  salvage  not  sufficient  for  both  (/).  Emerigon  (g)  and 
Pothier  (h)  rested  this  law  on  the  principle,  that  the  under- 
writer, by  virtue  of  the  abandonment,  was  put  exactly  in  the 
place  of  the  assured,  and  therefore  could  not  dispute  the 
claim  of  the  bottomry  lender,  who  had  become  his  creditor 
by  the  effect  of  this  entire  subrogation.  Valin  (i)  opposed 
this  view  on  the  ground  that  abandonment  is  not  an  absolute 
substitution  of  the  imderwriter  for  the  assured,  but  only  to 
the  extent  of  the  insurance ;  that,  consequently,  the  under- 
writer becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender  only  in  the  proportion  which  the  sum  insured  bears  to 
the  whole  of  the  subject ;  and  that,  on  principle,  the  bottomry 

(/)  IXt.    Contrata   k  la   Grosse,  W  Traits  dee  Contrats  ^  la  Groese, 

art.  18.  No.  49. 

(i)  CommeDt.  on   Old.  tit.  k  la 
{g)  Chap.  xiii.  s.  12,  vol.  ii.  p.  269.      Grosse,  art.  18,  vol.  ii.  p.  20. 

VOL.  II.  4  T 
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Sect.  1217.  lender  and  underwriter  onght  both  to  share  in  the  benefit  of 
the  abandonment,  in  proportion  to  their  respective  interests. 

These  reasonings  of  Valin  were  adopted  in  the  French 
Legislative  OouncU  (k) ;  and  the  331st  Article  of  the  Code  de 
Commerce  accordingly  provides  that,  upon  abandonment,  the 
proceeds  of  the  property  saved  shall  be  divided  between  the 
lender  on  bottomry  for  his  principal  solely,  and  the  insurer, 
for  the  amount  insured,  rateably  according  to  their  respective 
interests. 

Amoidd  advocated  the  adoption  of  the  same  rule  in  this 
country  (/).  .  But  it  has  since  his  time  been  clearly  established, 
both  in  this  country  by  the  Privy  Council  (m)  and  in  America 
by  the  Supreme  Court  (w),  that  the  bondholders*  claim  to  the 
salvage  prevails  over  that  of  the  underwriters. 

Duties  of  ihe       1218.  By  the  general  law  maritime,  as  recognized  aUke  in 
oases  of  tbis  coimtry  and  foreign  states,  the  assiu'ed  is  bound,  on  the 

abandonment,  occurrence  of  any  casualty  which  authorises  an  abandonment, 
to  do  his  utmost  to  avert  a  total  loss,  so  as  to  lighten,  as  far  as 
possible,  the  burden  which  is  to  fall  on  the  underwriters.  In 
so  doing  he  is  considered  to  be  the  agent  of  the  underwriters, 
and  the  exertions  he  makes  in  such  capaciiy  do  not  at  all 
prejudice  his  right  to  insist  on  his  abandonment. 

This  generally-recognized  right  is  expressly  conferred  on 
the  assured  in  our  English  policies  by  a  special  clause  to  the 
following  effect : — "  And  in  case  of  any  loss  or  misfortune  it 
shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travail  for,  in,  or  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof,  without  preju- 
dice to  the  insurance,  &c."  (o). 

(k)  SeeSBoulay-Paty^DroitMar.  (n)  Ins.  Co.  r.  Goasler  (1877),  96 

227—232.  XJ.  S.  645. 

o  i?  ^^  "^'Jo'  nll^\    ^  t?         W  See  the  effect  of  these  words 
2  Marsh,  Ins.  768,  769 ;  Benecke,  Pr.  .    ,  .    «    .  «     ,  ,   ,. 

of  Indem.  74—83.  '^^^^^^  ^  Stringer  v.  Engbeh  Mar. 

(m)  Stephens  v.Broomfield  (1869),  I^.  Co.  (1869),  L.  B.  4  Q.  B.  at 

L.  B.  2  P.  0.  616.  p.  686. 
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Although  the  language  is  "  it  shall  be  la^vful,"  the  law  and   Sect.  1218. 
practice  of  this,  and  almost  all  other  countries,  imposes  it  upon  Duty  of 
him  as  his  bounden  duty.     The  Code  de  Commerce,  in  order  suing  and 
to  remove  all  ambiguity,  has  adopted  the  suggestion    of  clause!"^ 
Valin  (p)  and  Emerigon  (q),  and  expressly  enacted  that  the 
assured  is  bound  so  to  exert  himself,  "que  Tassur^  doit 
travailler,"  &c.  (r). 

Immediately,  therefore,  that  the  emergency  arises,  and  As  agent  for 
before  notice  of  abandonment  has  been  given,  the  master  is  mateiy  con- 
boimd  to  take  every  necessary  measure  for  the  defence,  safe-  ^™    * 
guard,  and  recovery  of  the  thing  insured ;  in  so  doing  he  acts 
as  the  agent  for  both  parties,  or,  more  accurately  speaking,  as 
the  agent  of  the  party  who  may  eventually  turn  out  to  be 
interested  in  the  salvage,  and,  as  such,  derive  benefit  from  his 
exertions  («). 

If  no  abandonment  be  made,  that  party  is,  of  course,  the 
assured  himself;  it  is  as  agent  for  the  assured  that  the  master 
will  turn  out  to  have  acted,  and  it  is  to  the  assured  himself 
he  must  look  for  making  good  all  expenses  bondjide  incurred. 

If,  however,  an  abandonment  be  made  which  is  either 
accepted  or  ultimately  proves  effectual,  the  underwriter 
becomes  owner  of  the  property  from  the  moment  of  the 
casualty  (t) ;  and  therefore  the  master,  by  operation  of  law, 
is  his  agent  in  so  acting. 

1219.  On  this  principle,  if  a  captured  ship  be  repurchased  l^purchase 
by  the  master,  in  cases  where  no  notice  of  abandonment  is  master, 
given,  he  is  considered  to  have  effected  such  repurchase  as 
agent  for  the  owners ;  and,  if  the  transaction  be  legal,  and 
the  master  have  acted  bond  fide  and  within  his   authority 
under  the  circumstances,  the  assured  will  be  bound  by  his  acts, 

{p)  Com.  ToL  ii.  p.  337.  («)  3  Kent,  331;  Caryer  on  Carriage, 

(q)  2  Emerigon,  235.  b.  294. 

(r)  Code  de  Com.  art.  381 ;    see  (t)  See,  however,  s.  1213,  where 

also    4    Boulay-Faty,    Droit   Mar.  it  has  heen  suggested  that  the  nnder- 

308—^10.  writer  may  disclaim  saoh  ownership. 

4t2 
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Sect.  1219.  and  thereby  precluded  from  reoovering  a  total  loss  If  the  ship 
is  restored  before  action  brought  (u). 

Where,  however,  under  similar  circumstances,  notice  of 
abandonment  has  been  given  and  accepted,  and  the  repur- 
chase not  effected  by  the  master  till  after  such  notice,  it  has 
been  decided  in  the  United  States,  that  as  the  master,  in 
consequence  of  the  abandonment,  became  the  agent  of  the 
underwriters,  so  the  repurchase  was  for  their  benefit,  if  they 
chose  to  take  it  (x). 

An  American  ship  and  cargo  were  captured  by  a  French 
privateer  and  carried  into  Malaga,  where  the  cargo  was 
ultimately  condemned  as  lawful  prize,  and  sold  for  the  benefit 
of  the  captors.  On  receiving  intelligence  of  the  capture,  the 
assured  in  New  York  abandoned  to  the  underwriters  on  the 
cargo,  who  paid  a  total  loss ;  meanwhile  a  mercantile  house  at 
Malaga,  at  the  request  of  the  master,  had  purchased  the  cargo 
on  its  being  put  up  for  sale,  for  the  benefit  and  on  aocoimt  of 
the  assured,  and  whomsoever  else  it  might  concern ;  consider- 
ing themselves  in  so  doing  to  have  been  acting  as  agents  for 
the  assured,  to  whom  they  would  have  had  recourse  for  pay- 
ment in  case  any  loss  had  taken  place  on  the  purchase. 
Instead,  however,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house  for  nearly  twice  the  amount  they 
gave  for  it ;  and  the  surplus  produced  by  this  sale  was  held 
by  them  as  trustees,  either  for  the  assured  or  the  underwriters, 
according  to  the  determination  of  the  Court.  The  Court 
held  that  this  surplus  belonged  to  the  underwriters.  Kent, 
C.  J.,  said  :  "  The  assured  abandon  and  the  underwriters 
accept  and  pay  ;  they  were  then  substituted  for  the  assured, 
and  succeeded  to  the  benefit  of  the  acts  of  the  agents  abroad; 
the  merchants  at  Malaga  acted,  nominally,  as  agents  for  the 
assured,  but  in  reality  they  were  agents  for  the  party  having 
the  ultimate  claim  to  the  property  (y). 

(«)  M*Master8r.Schoolbred(l794),  Jmnel  v.  Marine  Ins.  Co.  (1811),  7 

lEsp.  238;  Wilson  v.  Forster  (1816),  Johnson,  423,  424. 

6  Taunt.  25  ;  1  Marshall,  B.  425.  {i/)  United  Ins.  Co.  v.  Robinson  (in 

(x)  So  held  by  Chanoellor  Kent  in  error),  1806,  1  Johnson,  591. 
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1220.  Several  cases,  to  a  similar  effect,  have  been  decided  Sect.  1220. 
in  the  United  States,  all  tending  to  establish  the  position,  that  Th«  majtOT  is 
the  master,  although  agent  of  the  assured  before  the  abandon-  asgured  until 
ment,  becomes,  by  abandonment,  supposing  it  to  be  effectual  Onabandon- 
or  accepted,  the  agent  of  the  underwriters  from  the  moment  J^^  ^^ 
of  the  casualty :  the  ground  of  this  doctrine  being  that  as  the  agentof  the 
interest  in  the  salvage  is  thereby  transferred  to  them  from 

that  time,  the  agency  is  transferred  with  the  subject  (s). 

It  has  also  been  decided  in  the  United  States,  that,  though  Underwritew 

may  repudiatd 

the  underwriters,  after  abandonment,  are  entitled  to  affirm  the  acts  of 
a  repurchase,  yet  they  are  not  bound  by  it,  imless  they  elect     ® 
to  take  it.     "The  insurer,"  says  Chancellor  Kent,  "can 
accept  of  the  repurchase  by  the  master,  as  his  constructive 
agent,  and  affirm  the  act,  or  he  can  leave  it  to  fall  upon  the 
master  "(a). 

Of  course,  if  the  master  after  abandonment  of  ship  busies 
himself  about  performance  of  the  contract  of  charter-party, 
for  instance,  by  taking  up  another  vessel  in  order  to  carry 
on  the  cargo  or  passengers,  he  is  at  least  not  the  agent  of  the 
underwriters  on  ship  in  so  doing,  for  their  right  and  relation 
as  owners  and  principals  arise  out  of  the  abandoned  ship,  and 
extend  no  further;  they  have  therefore  no  claim  on  the 
freight  earned  by  the  substituted  ship.  The  master  in  hiring 
this  vessel  most  probably  acted  as  the  agent  of  his  owners  (J), 
but  not  necessarily  (e). 

1221.  It  is  quite  dear  that  the  assured  can  recover  for  a  Recovery  of 
total  loss,  as  such,  only  the  amount  of  the  insurance,  or  the  ^^t  of  the 
agreed  value  in  the  policy :  the  only  question  is,  whether  he  "i«i«uioo» 

(z)  See   these   oases   coUected,    2  Bobinson    (1805),    2    Gaines,    280; 

Phillips,  Ins.  s.  1781  et  seq.,  espe-  Willard  r.  Dorr  (1823),   3  Mason, 

dally  Columbian  Ins.  Go.  v,  Ashby,  161.    These  cases  will  be  found  col- 

4  Peters,  S.  G.  R.  139.  lected  and  commented  on  2  Phillips, 

(a)  3  Kent,  332.   For  this  position  s.  1731. 
the  learned  commentator  cites  the  ^^^  ^.^^  ^   Bodooanachi  (1869), 

following   authorities :  -  Saidler  t».  gs  L.  J.  Ex.  273  ;  4  H.  &  N.  465. 
Church,     (1799)     2     Gaines,     286; 

Jmnel  v.  Marine  Ins.  Co.  (1811),  7  {e)  See  the  discussion  in  Matthews 

Johnson,  412;  United  Ins.   Co.  v.  v.  Gibbs  (1860),  30  L.  J.  Q.  B.  56. 
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Janson. 


Sect.  1221.  oan  recover,  in  addition  to  this,  the  amount  of  any  average 
or  partial  loss  sustained  before  the  happening  of  the  casualty, 
in  respect  of  which  the  total  loss  is  paid. 

As  to  this,  it  seems  to  be  now  established :  (1)  That  be 
cannot  so  recover  when  the  previous  partial  loss  consists 
merely  of  sea-damage ;  (2)  That  he  may  so  recover  when  it 
consists  of  repairs  actually  made  before  the  total  loss  incurred, 
and  this,  either  as  expenses  incurred  by  him  under  the  special 
clause,  in  labouring  and  travailing  for  the  defence,  safeguard, 
and  recovery  of  the  thing  insured,  or  else  as  a  substantive 
average  loss,  though  the  former  seems  unquestionably  the 
more  correct  and  preferable  mode  of  stating  the  claim. 
Prior  average  A  ship,  "warranted  free  from  American  condemnation/' 
dainage  unre-  in  attempting  to  escape  an  American  embargo,  ran  out  of 
maOT^bse^*^  New  York  in  the  night,  and  sustained  an  average  loss  by 
quent  total  stranding  on  the  rocks  of  Q-ovemor's  Island,  where  she  was 
deserted  by  her  crew,  and  next  day  was  seized  there  by  the 
Americans,  and  condemned  by  them  for  breach  of  the  em- 
bargo :  the  assured  claimed  a  total  loss ;  but  the  Court  held 
that  he  could  recover  nothing ;  not  a  total  loss,  for  that  was 
caused  by  American  condemnation,  a  risk  expressly  excepted 
by  the  policy ;  not  an  average  loss,  because  the  total  loss,  by 
subsequent  seizure  and  condemnation,  took  away  the  right 
to  recover  in  respect  of  the  previous  partial  loss  by  sea- 
damage  (d). 

1222.  Upon  the  general  question,  Lord  EUenborough  said, 
"  There  may  be  cases  in  which,  though  a  prior  damage  be 
followed  by  a  total  loss,  the  assured  may  nevertheless  have 
rights  or  claims  in  respect  of  that  prior  loss,  which  may  not 
be  extinguished  by  the  subsequent  total  loss.  Actual  dis- 
bursements for  repairs  in  fact  made,  in  consequence  of 
injuries  by  perils  of  the  seas  prior  to  the  happening  of  the 
total  loss,  are  of  this  description,  unless,  indeed,  they  are 
more  properly  to  be  considered  as  covered  by  that  authority, 
with  which  the  assured  is  generally  invested  by  the  policy, 

{d)  LiTie  r.  Janson  (1810\  12  East,  648. 


Doctrine  aa 
stated  by 
Lord  Ellen- 
bOTongh. 


Digitized  by 


Google 


CHAP.  Vm.]  ABANDONMENT.  1381 

of  *  suing,  laboormg,  and  travailing  for,  in,  and  about  the  Sect.  1222. 
defence,  safeguard,  and  recovery  of  the  property  insured ;  * 
in  which  case,  the  amount  of  these  disbursements  might  more 
properly  be  recovered  as  money  paid  for  the  underwriters 
under  the  direction  and  allowance  of  this  provision  of  the 
policy,  than  as  a  substantive  average  loss  to  be  added  cumu- 
latively to  the  total  loss  which  is  afterwards  incurred  in 
consequence  of  the  sea  risks  *'  (e). 

In  another  case  the  previous  partial  loss  was  of  the  descrip-  Actual  dia- 
tion  alluded  to  by  Lord  Ellenborough,  and  consisted  of  actual  for  repairs 
disbursements  for  repairs  in  fact  made  prior  to  the  total  loss :  ^  ^^  lo^ 
in  this  case  the  ship  while  lying  in  port  at  Jersey,  before  ™*^_^^^ 
Sailing,  sustained  an  average  loss  by  sea-damage,  which  the  dition  thereto, 
plaintiff  repaired ;  the  ship  having  heen  afterwards  totaUy  J-p^ST"* 
lost  by  capture  in  the  course  of  the  voyage,  the  plaintiff 
brought  his  action  for  a  total  loss,  and  claimed  also  to  recover 
in  respect  of  the  expenses  incurred  in  the  repairs  of  the 
previous  partial  loss,  by  virtue  of  the  suing  and  labouring  ^ 

clause.  The  Court  of  Common  Pleas  held  that  the  plaintiff 
might  recover,  in  addition  to  a  total  loss,  for  the  sums  so 
expended ;  and  Sir  J.  Mansfield  remarked  that  he  might  so 
recover,  either  as  for  an  average  loss  from  damage  repaired, 
or  as  expenses  incurred  under  the  permission  in  the  policy, 
"  to  sue,  labour,  travail,"  &c.  (/). 

1223.  If  the  assured,  after  sustaining  an  average  loss,  sell  ^  ^^-  .  . 

,       •  ,    ,  .1  paired  loMM 

his  vessel  unrepaired,  he  is  nevertheless  entitled  to  recover  a  prejudioe 
for  the  partial  loss,  on  the  ground  that  the  damage  sustained 
is  a  continuing  prejudice,  for  the  ship's  value  must  have  been 
lessened  by  it.  "  Therefore,  the  amount  of  the  loss  must  be 
calculated  as  though  the  ship  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered  without  being 
repaired,  soon  after  the  policy  expired  *'  {g). 

(e)  12  East,  665.  927 ;  Blaokett  v.  Boyal  Exoh.  Ass. 

(/)    Le    Cheminant   v,    Pearson  Co.  (1832),  2  Or.  ft  J.  244.    And,  in 

(1812),    4   Taunt.    367.      Of.    also  America,    Matheson    v.    Equitable 

Stewart  v,  Steele  (1842),  11  L.  J.  Mar.  Ins.  Co.  (1876),  118  Mass.  209. 

(N.  S.)  0.  P.  166 ;  6  Soott,  N.  B.  (^)  Per  Lord  Campbell  in  Ejiight 
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Particular 
average 
imrepaired 
nnder  one 
policy  may 
be  recovered, 
in  addition 
to  a  total 
loss  under 
another. 


These  last  lyords,  from  the  judgment  of  Lord  Campbell^ 
point  out  that  it  is  at  the  moment  of  the  expiration  of  the 
poKcy  that  the  liability  of  the  insurer  is  definitely  determined, 
and  that  there  can  be  no  merger  thereof  in  any  subsequent 
loss.  This  prominently  appeared  in  a  case  where,  as  it  hap- 
pened, the  same  insurer  was  liable  for  both  losses. 

In  Lidgett  v.  Secretan(A),  "  The  Charlemagne  "  was  in- 
sured "  at  and  from  London  to  Calcutta,  and  for  thirty  days 
after  arrival.''  The  same  vessel  was  insured  in  a  valued 
policy  "  at  and  from  Calcutta  "  to  a  port  in  England.  On 
her  outward  passage,  consequently  during  the  currency  of  the 
first  policy,  she  struck  upon  a  reef  and  sustained  such  damage 
that  she  was  kept  afloat  only  by  continual  pumping  till  her 
arrival  at  Calcutta.  There  she  discharged  her  cargo,  and  was 
then  placed  in  a  dry  dock  for  repairs.  Part  of  the  repairs 
had  been  done  and  the  first  policy  had  expired,  when  she 
caught  fire  and  was  totally  destroyed,  the  second  or  homeward 
policy  having  attached  as  soon  as  she  arrived  at  Calcutta.  It 
was  held  imder  these  circumstances,  that  the  assured  was 
entitled  to  recover  imder  the  first  or  outward  policy  the  full 
amount  of  the  partial  loss,  repaired  or  unrepaired,  and  under 
the  second  or  homeward  policy  the  full  amount  insured  as  for 
a  total  loss. 

The  second,  being  a  valued  policy,  attached  on  the  vessel 
with  the  agreed  value,  notwithstanding  the  unrepaired 
damage  was  then  subsisting,  as  there  was  no  fraud  on  either 
side ;  and  consequently,  when  the  total  loss  had  occurred, 
the  sum  recoverable  under  this  policy  was  the  full  agreed 
value  (t).  Had  the  fire  taken  place  during  the  currency  of 
the  first  policy  only,  the  assured  could  not  have  recovered  for 
the  unrepaired  damage. 


V,  Faith  (1850),  16  Q.  B.  649.  Ab  to 
the  mle  lor  oalcolating  an  unrepaired 
partial  loss  on  a  vessel  sold  under 
this  condition,  see  Pitman  v.  Univer- 
sal Mar.  Ins.  Go.  (1882),  9  Q.  B.  D. 
192 ;  anU,  s.  1034. 


(A)  Lidgett  v.  Seoretan  (1871), 
L.  R.  6  C.  P.  616. 

(»)  Lidgett  r.  Secretan,  tupra; 
8.  P.  Barker  r.  Janson  (1868),  L.  R. 
3  C.  P.  303. 
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It  appears  clear  that  however  serious  be  the  particular  Sect.  122a. 
average,  even,  in  fact,  if  it  be  so  serious  that  it  would  have  jus-  Even  where 
tified  the  owner  in  giving  notice  of  abandonment,  he  will  not  average  is  bo 
thereby  be  precluded  from  recovering  for  a  subsequent  total  ^J^'^^j^ye  ** 
loss.      Thus,  where  the  defendants  insured  the  plaintiffs'  justified  a 

claim  for  a 

vessel  by  a  valued  time  policy  for  20,000/.  against  fire,  and  constructive 
the  vessel  stranded  and  was  so  severely  injured  that  the  cost  *^* 

of  repcuring  her  would  have  been  greater  than  her  value  when 
repaired,  and  she  was  very  shortly  afterwards  completely 
destroyed  by  fire,  it  was  held  that  the  plaintiffs  were  entitled 
to  recover  the  full  amount  of  the  insurance,  notwithstanding 
the  fact  that  the  vessel  might  prior  to  the  fire  have  been 
treated  by  her  owners  as  a  constructive  total  loss  (k). 

The  principles  thus  established  in  our  jurisprudence  have  Foreign  !*▼• 
been  adopted  and  confirmed  in  that  of  the  United  States  (/). 

In  France  it  has  been  decided,  after  considerable  fluctua- 
tion of  opinion  among  the  authorities,  that  cost  of  repairs, 
rendered  necessary  by  prior  sea  damage,  may  be  recovered 
cumulatively  (m). 

1224.  In  oases  of  abandonment  the  assured,  as  we  have  Practice  as  to 
seen,  is  entitled  to  the  whole  amount  of  the  insurance,  and  total  losses, 
the  underwriter,  on  payment  of  such  amount,  is  entitled  to  J^l^towt^e. 
the  net  proceeds  of  whatever  may  be  saved, — in  other  words, 
to  the  salvage,  after  deducting  the  expenses  of  saving  and 
recovering  it.     We  have  also  seen  that,  -even  where  no  notice 
of  abandonment  has  been  given,  he  is  equally,  on  payment 
of  a  total  loss,  entitled  to  the  net  salvage  that  may  ulti- 
mately come  to  hand  (n).     The  only  difference  between  the 
two  cases  is,  that,  in  the  former,  the  underwriters  generally 
at  once  pay  the  whole  amount  insured,  and  the  salvage  is 

(k)  Woodside  v.  Globe  Mar.  Ins.  jurisprudence  ;     see    also     Nolte*s 

Co.,  [1896]  1  Q.  B.  106.  edition  of  Benecke,  vol.  ii.  pp.  191— 

193. 

(0  See  the  cases   coUected   in  2  ^^^  j^  ^^  ^^^^^  case  the  loss 

PhiUips,  Ins.  s.  1742.  ^^^^  frequently  to  be  caUed  a  salvage 

(m)  4   Boulay-Paty,  Droit   Com.  loss  with,  and  in  the  latter,  a  salvage 

Mar.    619 — 632,    gives   the   earlier  loss  without,  abandonment. 
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Sect.  1224.  thereupon  transferred  to  them,  and  its  net  proceeds  divided 
amongst  them,  in  proportion  to  their  several  interests,  in  the 
manner  already  stated ;  in  the  latter  case,  the  underwriters 
usually  agree,  in  the  first  instance,  to  a  payment  on  account, 
of  a  sum  which  is  calculated  as  the  probahle  difiPerenoe 
between  the  amount  insured  and  the  net  value  of  the  salvage: 
should  this  amount  prove  less  than  the  real  difference,  they 
pay  the  balance  of  the  loss  after  it  is  finally  settled ;  if  more, 
the  assured  repays  the  excess  (o). 

Loss  on  goods      This  mode  of  adjustment  is,   generally  speaking,  only 

sold  86A* 

damaged  at  adapted  to  cascs  of  total  loss,  either  constructive  or  absolute : 
except  that  there  is,  however,  one  ccuse  of  partial  or  average  loss  to 
^^^^  which,  in  practice,  it  is  frequently  and  properly  applied — and 
is  ^nerally  that  is,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled 
salvage  loss.  &nd  prevented  from  proceeding  on  her  voyage  at  some  place 
short  of  her  port  of  destination,  and  the  cargo,  or  that  part 
of  it  which  is  saved,  in  order  to  prevent  further  deterioration, 
is  obliged  to  be  sold  at  the  place  of  the  disaster :  in  such 
cases  the  loss  is,  in  practice,  almost  always  adjusted  as  a 
salvage  loss,  i.Cy  each  imderwriter  either  at  once  pays  the 
whole  amount  of  his  subscription,  and  takes  his  propor- 
tionate share  of  the  net  proceeds  of  the  sale,  after  deducting 
all  necessary  expenses;  or  he  pays  the  difference  between 
such  share  and  the  amount  by  him  subscribed  (p).  In  one 
case,  where  a  ship,  with  a  cargo  of  indigo  just  loaded  on 
board,  was  upset  and  sunk  in  her  port  of  loading,  and  the 
indigoes,  having  been  got  out  of  her,  were  sold  by  auction 
there,  at  a  loss  of  71  per  cent,  on  their  cost  price  on  board, 
the  Court  held,  that  the  true  principle  of  adjustment  was 
to  settle  this  as  a  total  loss,  with  benefit  of  salvage,  i,e,y  to 
calculate  the  loss  according  to  the  difference  between  the 
invoice  price  of  the  indigo  at  its  port  of  loading  and  the 
sum  it  fetched  as  sold  there  in  its  damaged  state ;  and  the 


(o)  For  examples,  see  Gammon  i;.      Moore,  283. 
Beverley  (1817),  1  Moore,   663 ;   8  {p)   Stevens,    Average,    79—81 ; 

Taunt.   119;  Russell  v,  Dunskey,  6      Benecke,  Pr.  of  Indem.  442 — 4<7. 
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loss  having  been  adjusted  by  an  arbitrator  on  this  prinoiple.  Sect.  1324. 
the  Court  refused  to  set  aside  his  award,  although  it  ap- 
peared that  the  indigo,  after  the  sale,  had  been  dried  and 
sent  on  by  other  ships  to  London  (its  port  of  destination), 
where  it  realized  nearly  as  much  as  though  it  had  received 
no  injury  whatever  (q). 

{q)  Hardj  t^.  InneB  (1822),  6  Moore,  674. 
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CHAPTER    IX. 

SUBROGATION. 

Belation  to  Abandonment 1225,  1226 

How  diBtinguished  from 1227 

LimitationB  of  the  Dootrine— how  applied  to  Gifts    1228 — 1236 

Application  to  independent  Insnranoes  on  same  Subject-matter 1237 

Bailor  and  Bailee 1238 

Mortgagor  and  Mortgagee 1239 

Underwriters'  Bights  must  not  be  prejudiced  bj  Assured 1240 

Subrogation  1226.  Closelt  related  to  the  dootrine  of  abandonment  is 
Itsiela^  to  that  of  subrogation.  Abandonment,  as  we  have  seen,  applies 
abandonment.  ^^^  ^  ^^^^g^  q|  ^^j  j^^g^  ^^^  probably  only  to  contracts  of 

insurance.  Subrogation  is  an  equitable  arrangement  incident 
to  all  contracts  of  indemnity  and  to  all  payments  on  account 
thereof.  "The  general  rule  of  law  (and  it  is  obvious 
justice),"  said  Lord  Blackburn  (a?),  "  is  that  where  there  is  a 
contract  of  indemnity  (it  matters  not  whether  it  is  a  marine 
policy  or  a  policy  against  fire  on  land,  or  any  other  contract 
of  indemnity)  and  a  loss  happens,  anything  which  reduces  or 
diminishes  that  loss  reduces  or  diminishes  the  amount  which 
the  indemnifier  is  boimd  to  pay ;  and  if  the  indenmifier  has 
already  paid  it,  then  if  anything  which  diminishes  the  loss 
comes  into  the  hands  of  the  person  to  whom  he  has  paid  it,  it 
becomes  an  equity  that  the  person  who  has  already  paid  the 
full  indemnity  is  entitled  to  be  recouped  by  having  that 
amount  back."  And  the  doctrine  was  stated  in  even  more 
comprehensive  terms  in  the  following  year  by  Brett,  L.  J., 
in  the  Court  of  Appeal  (6) :  "  As  between  the  underwritet 

(a)   In  Bumand  r.    Bodocanachi  {b)  In  Castellain  v.  Preston  (1883), 

(1882),  7  App.  Gas.  at  p.  339.  11  Q.  B.  D.  at  p.  388. 
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and  the  assured,  the  underwriter  is  entitled  to  the  advantage  Sect.  1225. 
of  every  right  of  the  assured,  whether  such  right  consists  in 
contract,  fulfilled  or  unfulfilled,  or  in  remedy  for  tort  capable 
of  being  insisted  on  or  already  insisted  on,  or  in  any  other 
right,  whether  by  way  of  condition  or  otherwise,  legal  or 
equitable,  which  can  be  or  has  been  exercised  or  has  accrued, 
and  whether  such  right  could  or  could  not  be  enforced  by  the 
insurer  in  the  name  of  the  assured,  by  the  exercise  or 
acquiring  of  which  right  or  condition  the  loss  against  which 
the  assured  is  insured,  can  be,  or  has  been  diminished  "  (c). 

1226.  And  similarly :  "  What,"  said  Bowen,  L.  J.  (^,  "is  Indemnity  is 
the  principle  which  must  be  applied  ?  It  is  a  corollary  of  the  princ^?^ 
great  law  of  indemnity,  and  is  to  the  following  eflFect :  That 
a  person  who  wishes  to  recover  for  and  is  paid  by  the  insurers 
as  for  a  total  loss,  cannot  take  with  both  hands.  If  he  has  a 
means  of  diminishing  the  loss,  the  result  of  the  use  of  those 
means  belongs  to  the  underwriters.  If  he  does  diminish  the 
loss,  he  must  account  for  the  diminution  to  the  underwriters." 
In  Simpson  v,  Thomson  (e)  it  is  said  by  Lord  Cairns,  L.  C. : 
"  I  know  of  no  foundation  for  the  right  of  underwriters, 
except  the  well-known  principle  of  law,  that  where  one  person 
has  agreed  to  indemnify  another,  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all  the  ways  and 
means  by  which  the  person  indemnified  might  have  protected 
himself  against  or  reimbursed  himself  for  the  loss." 

The  principle  insisted  upon  both  throughout  the  judgments 
in  the  cases  cited,  and  elsewhere  (/),  is,  that  it  is  entirely 
foreign  to  the  spirit  of  contracts  of  indemnity  that  a  person 
damnified  should  recover  his  loss  more  than  once  over :  it  is, 
therefore,  clear  that  if  he  has  already  recovered  from  a  third 
party,  there  can  be  no  liabiliiy  under  the  contract  of  indem- 
nity. And  on  the  other  handy  if  he  has  not  previously 
recovered  from  such  third  party,  but  has  the  right  to  do  so, 

(.)(18'7S/3ipp.Cas.atp.284.         Tibbitts  (iSSO),  6  Q.  B.  D.  660. 


Digitized  by 


Google 


1388 


SUBBOGATION. 


[PAET  in. 


Sect.  1226.  there  is  no  reason  why  such  third  party  should  be  allowed  to 
allege  that  his  liability  has  been  satisfied  by  a  payment  made 
by  a  stranger  to  him,  under  a  contract  with  which  he  has 
nothing  to  do.  The  third  party  remains  liable  to  the  person 
indemnified  just  as  if  there  had  been  no  contract  of  in- 
demnity {g).  But  the  person  indemnified  can  only  take  the 
sum  recovered  from  the  third  party  as  trustee  for  theindem- 
nifier,  and  similarly,  if  he  has  not  himself  received  any 
sum  to  which  he  is  entitled,  he  is  bound  to  afford  the  latter  all 
facilities  for  doing  so.  In  practice,  the  commonest  way  in 
which  the  principle  of  subrogation  is  applied  to  insurance,  is 
for  the  insurer  to  pay  the  claim  of  the  assured,  and  then  to 
institute  proceedings  in  the  name  of  the  latter,  but  for  his 
own  benefit,  against  the  party  ultimately  liable. 

1227.  The  difference  between  the  principle  of  abandonment 
and  that  of  subrogation  is  that  whereas  the  former  has  effect 
only  in  eases  of  total  loss,  the  latter  applies,  as  we  have  seen, 
to  all  contracts  of  indemnity  and  to  all  cases  in  which  any 
loss  is  reimbursed  by  the  party  indemnifying,  whether  it  be 
partial  or  total 

In  cases  of  total  loss,  the  insurer  by  abandonment 
becomes  the  owner  of  the  thing  that  is  lost ;  by  subrogation 
he  becomes  entitled  to  the  benefit  of  claims  and  other  reme- 
dies which  may  be  independent  of  the  ownership  of  the  thing 
itself.  This  distinction  between  abandonment  and  subroga- 
tion was  pointed  out  by  Lord  Blackburn  (A)  in  the  following 
terms : — "  Where  the  owners  of  an  insured- ship  have  claimed 
or  been  paid  as  for  a  total  loss,  the  property  in  what  remains  of 
the  ship,  and  all  rights  incident  to  the  property  (hh)^  are  trans- 
ferred to  the  imderwriters  as  from  the  time  of  the  disaster  in 
respect  of  which  the  total  loss  is  claimed  for  and  paid.  The 
right  to  receive  payment  of  freight  accruing  due,  but  not 

very  ladd  jadgment  of  Brown,  D.  J., 
in  The  St.  Johns  (1900),  101  F.  469 


DifltinotionB 
between 
prindples  of 
subrogation 
and  of  aban- 
donment. 


{g)  Randal  f^.  Gockran  (1748),  1 
Vee.  Sen.  97 ;  Hason  v.  Sainsbory 
(1782),  3  Doug.  61 ;  Yates  r.  White 
(1838),  4  Bing.  N.  C.  272. 

(A)  In  Simpson  v.  Thomson  (1877), 
8  App.  Oas.  at  p.  292.    See  also  the 


(New  York  District  CJourt). 

{hh)  But  none  beyond:  see  Sea 
Ins.  Co.  V,  Hadden,  G.  A.  (1884)  13 
Q.  B.  D.  706.  AnU,  s.  1178 ;  po9t, 
8.  1232. 
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earned,  at  the  time  of  the  disaster,  is  one  of  those  rights  so  Sect.  1227. 
incident  to  the  property  in  the  ship,  and  it  therefore  passes 
to  the  underwriters  because  the  ship  has  become  their  pro- 
perty, just  as  it  would  have  passed  to  a  mortgagee  of  the 
ship  who  before  the  freight  was  completely  earned  had  taken 
possession  of  the  ship.  (See  Keith  r.  Burrows  (0  )•  •  -  • 
But  the  right  of  the  assured  to  recover  damages  from  a  third 
person  is  not  one  of  those  rights  which  are  incidental  to  the 
property  in  the  ship ;  it  does  pass  to  the  underwriters  in 
case  of  payment  for  a  total  loss,  but  on  a  different  principle. 
And  on  this  same  principle  it  does  pass  to  the  underwriters 
who  have  satisfied  a  claim  for  a  partial  loss,  though  no  pro- 
perty in  the  ship  passes.  .  .  .  Mason  v.  Sainsbury  {k)  and 
Yates  V.  White  {I)  were  both  cases  of  partial  loss  only.  The 
right  of  the  underwriters  could  not  arise  in  those  cases  by 
relation  back  to  the  passing  of  the  propertj^at  the  time  of  the 
loss,  for  there  was  no  such  passing  of  the  property.  It  could 
only  arise,  and  did  only  arise,  from  the  fact  that  the  imder- 
writers  had  paid  an  indemnity,  and  so  were  subrogated  for 
the  person  whom  they  had  indemnified  in  his  personal  rights 
from  the  time  of  the  payment  of  the  indemnity." 

1228.  Abandonment  must  always  be  of  the  whole  thing  Can  8abroga« 
insured :  there  is  no  such  thing  as  abandonment  of  part  {m).  undOTJrriters 
Even  though  the  thing  abandoned  prove  eventually  to  be  of  ^^j^^^^^ 
more  value  than  the  amoimt  paid  to  the  assured,  yet  the 
imderwriter  may  undoubtedly  retain  possession  of  the  whole 
proceeds.    It  is  not,  however,  clear  that  the  same  is  true  of 
subrogation.    Unless  the  contrary  is  established  by  the  case 
of  North  of  England  Insurance  Co.  v.  Armstrong  (»),  it  is 
submitted  that  subrogation,  apart  from  abandonment,  can 

(i)  2  App.  Gas.  636.  has  onlj  been  partially  insured.    In 

(*)  (1782),  8  Douglas.  R.  61.  each  a  owe  the  owner  i»  considered 

to  be  his  own  underwriter  to  the 

(0  (1838),  4  Bing.  K.  0.  272.    Cf.  extent   of   the   uninsured   portion, 

also  Tunno  v.  Edwards  (1810),  12  Abandonment  then  vests  the  whole 

East,  at  p.  492.  thing   in  the   underwriters  jointly 

(m)  A  seeming  exception  to  this  with  the  assured, 
rule  is  where  the  thing  totally  lost  (n)  (1870),  L.  B.  6  Q.  B.  244. 
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Beet.  128S.  never  entitle  the  insurer  to  enforce,  for  his  own  benefit,  the 
claims  cf  the  assured,  except  in  so  far  as  it  may  be  neoessaxj 
to  reimburse  him  for  his  payment  under  his  contract  of 
insurance.  If  he  recovers  more  by  the  exercise  of  his  right 
of  subrogation  than  he  has  paid  to  the  assured,  it  seems  just 
that  the  surplus  ought  to  be  payable  by  him  to  the  latter. 
North  of  The  facts  of  the  case  above  referred  to  were  as  follows :  The 

Ck).^#.  Aims-   "  Hetton  "  was  sunk  and  totally  lost,  owing  to  a  collision 
**'^*^-  with  the  "  Uhlenhorst."    The  pUdntifFs,  who  were  under- 

writers on  the  ''  Hetton,"  paid  the  defendants,  her  owners, 
6,000/.  for  a  total  loss,  that  being  the  policy  valuation  of  the 
"  Hetton."  The  plainti£Es  then,  using  the  defendant's  name, 
brought  an  action  against  the  "  Uhlenhorst,"  which  was  held 
solely  to  blame  for  the  collision.  It  appeared  that  the  real 
value  of  the  "  Hetton  "  was  9,000/.,  and  this  sum  the  owners 
of  the  "  Uhlenhorst "  would  have  been  liable  to  pay,  had 
they  not  succeeded  in  limiting  their  liability  under  the 
Merchant  Shipping  Act  then  in  force  ;  as  it  was,  judgment 
was  given  against  them  for  about  5,700/.  The  plaintiffs 
claimed  that,  by  subrogation,  they  were  entitled  to  the  whole 
of  this  sum  :  the  defendants  contended  that  inasmuch  as  the 
real  value  of  the  "Hetton"  was  not  6,000/.  but  9,000/., 
they  were  entitled  to  participate  in  the  5,700/.  The  Court 
of  Queen's  Bench  (o)  decided  that  the  sum  belonged  entirely 
to  the  underwriters. 

1229.  This  decision  is,  no  doubt,  quite  correct.  The  under- 
writers did  not,  in  fact,  recover  from  the  "  Uhlenhorst "  a 
sum  exceeding  what  they  had  paid  under  their  contract  of 
insurance.  Nor  was  the  simi  so  recovered  to  any  degree 
enhanced  by  the  fact  that  the  "  Hetton "  was,  in  reality, 
worth  more  than  she  was  valued  at  in  the  policy.  It  was 
the  value  not  of  the  "  Hetton,"  but  of  the  "  Uhlenhorst,"  on 
which  the  5,700/.  was  based.  And  on  the  well-established 
principle  that  the  policy  valuation  is  binding  in  all  questions 
as  to  the  amount  recoverable  thereon  from  underwriters, 

(o)  CockbuTD,  0.  J.,  Mellor  and  Lush,  JJ. 
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it  is  ol6ax  that  if  the  "  Uhlenhorst "  had  been  first  sued  by  Sect.  1229. 
the  owners  of  the  "  Hetton,"  the  latter  could  only  have 
recovered  6,000/.,  and  would  have  been  obliged  to  give  credit 
for  the  6,700/.  obtained  from  the  "  Uhlenhorst."  But  the 
judgments  in  the  case  go  further,  and  suggest  that  even  if 
the  whole  9,000/.  had  been  recovered  from  the  "Uhlenhorst," 
the  underwriters  on  the  "  Hetton,"  on  the  ground  of  their 
having  paid  for  a  total  loss,  would  have  been  entitled  to 
retain  the  whole  of  this  sum,  although  they  would  thus  be 
making  a  profit  of  3,000/.  Thus  Cookburn,  C.  J.,  says  (p)  :— 
"  I  take  it  to  be  clearly  established,  in  the  case  of  a  total 
loss,  that  whatever  remains  of  the  vessel  in  the  shape  of 
salvage,  or  whatever  rights  accrue  to  the  owner  of  the  thing 
insured  and  lost,  they  pass  to  the  underwriter  the  moment  he 
is  called  upon  to  satisfy  the  exigency  of  the  policy,  and  he 
does  satisfy  it.  ...  I  think  it  is  clear  also,  where  we  have, 
instead  of  the  ship,  the  supposed  value  of  the  ship,  or  so 
much  of  it  as  the  delinquent  vessel  could  be  called  upon  to 
contribute  for  the  loss,  that  what  is  recovered  must  be  taken 
to  represent  the  lost  ship ;  and  then,  just  as  the  underwriters 
would  be  entitled  to  the  ship  if  it  could  have  been  bodily 
got  back,  so  they  are  entitled  to  that  which  is  the  representa- 
tive of  the  ship,  in  the  shape  of  damages  to  be  paid  by  the 
owners  of  the  vessel  which  caused  the  collision."  And 
similarly,  too.  Lush,  J.,  says  (q) :  "  If  the  underwriters  had  got 
the  wreck  up,  and  if  they  had  procured  the  wrongdoer  to 
repair  the  vessel,  the  vessel  so  repaired  would  still  belong  to 
the  underwriters.  What  difference  can  it  make  whether  the 
wrongdoer  repairs  the  thing  in  specie,  or  pays  in  money  the 
amount  it  would  take  to  repair  ?  " 

1230.  It  is  submitted  that  in  so  far  as  these  judgments  ErrorinKortli 
imply  that  any  rights  pass  to  the  underwriters  beyond  such  inB,^S>.  r. 
as  are  necessary  to  reimburse  them  for  the  amount  they  have  -^™»strong. 
paid  to  the  assured,  they  are  contrary  to  the  whole  principle 
of  the  law  of  subrogation,  the  sole  object  of  which  is  to 

<p)  At  p.  248.  {q)  At  p.  261. 

VOL.  II.  4  u 
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Sect.  1280.  prevent  the  assured  from  recovering  more  than  a  full  indem- 
nity  (r).  It  is  dear  also  that  if  the  assured  had  sued  the 
"  Uhlenhorst "  and  recovered  9,000/.  from  her  owners,  with- 
out making  any  claim  upon  their  imderwriters,  they  would 
have  been  entitled  to  retain  the  whole  of  such  sum.  And  it 
would  also  be  strange  if  the  underwriters  should  be  allowed 
to  make  a  profit,  and  the  assured  to  sustain  a  loss,  merely 
owing  to  the  mistake  of  the  latter  in  following,  in  a  particular 
case,  the  usual  business  course  of  claiming  upon  their  policy, 
instead  of  first  proceeding  against  the  party  in  default. 
CJonfusion  be-  It  is  apprehended  that  the  mistake  in  the  judgments  arose 
donment  and  from  the  failure  to  grasp  the  distinction  to  which  we  have 
Bubrogation.  ^^^y,  referred,  and  which  appears  to  have  been  for  the 
first  time  expressly  pointed  out  by  Lord  Blackburn  seven 
years  later,  between  the  principles  and  results  of  abandonment 
and  subrogation.  By  the  former,  underwriters  are  entitled 
to  the  thing  abandoned,  and  to  all  rights  of  ownership  accru- 
ing after  they  become  owners ;  by  the  latter  they  become 
entitled  to  all  the  collateral  remedies  and  advantages  of  the 
assured,  but  only  for  the  purpose  of  reducing  the  loss  whidi 
they  have  themselves  sustained  by  payment  under  their 
contract. 


Liinitatioxis  of 
subrogation. 


Underwriter 
can  only 
stand  in  the 
shoes  of 
assured. 


1231.  It  is  convenient,  at  this  point,  to  consider  some 
further  instances  in  which  the  imderwriter's  rights  of  subro- 
gation appear  to  have  been  limited  in  our  jurisprudence. 

Firstly,  it  is  clear  that  the  imderwriter  is  only  entitled  to 
the  benefit  of  such  remedies,  rights,  or  other  advantages,  as 
the  assured  would  himself  be  able  to  enjoy.  The  imderwriter 
has  no  independent  rights  of  his  own  and  cannot  even  sue  ia 
his  own  name.   It  is  true  to  say  that  the  imderwriter  can  only 


(r)  See  per  Brett,  L.  J.,  in  Castel- 
lain  V.  Preston  (1883),  11  Q.  B.  D. 
at  p.  387.  In  The  St.  Johns  (1900), 
101  F.  at  p.  474,  Brown,  D.  J.,  said : 
"  If  the  amount  recoverable  from 
the  wrongdoer  after  payment  of  the 
damage-claims  of  third  parties  were 


in  excess  of  the  amount  paid  by  the 
underwriters  to  the  assured,  no  doubfe 
that  excess  would  belong  to  the  latt^, 
since  the  insurer's  right  of  subroga- 
tion in  equity  could  not  extend  be- 
yond recoupment  or  indemnity  for 
the  actual  payments  to  the  assured." 
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"  stand  in  the  shoes  "  of  his  assured,  if  we  at  the  same  time  Sect.  1231. 
remember  that  he  may  be  entitled  to  advantages  in  respect  of 
which  there  maybe  no  right  of  action  against  any  third 
party  («).  Thus,  where  two  ships,  A.  and  B.,  were  the  pro- 
perty of  the  same  owner,  and  ship  A.  was  sunk  by  the  negK- 
gence  of  those  in  charge  of  ship  B.,  it  was  held  by  the  House 
of  Lords  that  the  underwriters  on  A.,  having  paid  for  a  total 
loss,  had  no  claim  upon  a  fund  lodged  in  Court  by  the  owner, 
to  satisfy  all  claims  for  the  damage  caused  by  the  negligent 
navigation  of  B.  Inasmuch  as  the  owner  could  not  be 
answerable  in  damages  to  himself,  no  claim  could  be  allowed 
against  the  fund  in  respect  of  any  right  derived  from  him 
and  enforceable  only  in  his  name(^).  The  point  was  con- 
sidered to  have  been  in  effect  decided  by  a  series  of  earlier 
cases  (u). 

1232.  Secondly,  where  an  insurer  pays  only  a  partial  in-  Rights  of 
demnity,  his  right  of  subrogation  is  correspondingly  limited,  are  commen- 
He  cannot  be  recompensed  for  payments  which  he  has  not  ^^writer'a 
made.    Where  a  vessel  is  damaged  by  collision,  and   her  liability, 
owners  recover  from  those  by  whose  negligence  the  collision 
wjos  caused  damages  in  respect  of  matters  which  are  not 
covered  by  a  policy  on  ship,  the  underwriters  cannot,  by  pay- 
ing for  a  total  loss,  recover  from  their  assured  sums  paid  to 
them  by  the  wrongdoer,  but  not  paid  as  part  of  the  value  of 
the  ship  insured.     The  defendants'   ship,  "  Queen  of  the 
East,"  was  insured  with  the  plaintiffs,  and  came  into  collision 
with  the  "  Cassandra,"  for  which  collision  the  latter  vessel 
was  solely  to  blame.    Subsequently  the  plaintiffs  settled  with 
the  defendants  on  the  basis  of  a  constructive  total  loss.    The 
defendants  then  received  from  the  owners  of  the  "Cassandra" 
a  sum  of  money  as  compensation,  not  only  for  the  loss  of 

(«)  See  i>er  Brett,  L.  J.,  in  Castel-      Co.  r.  Erie  Transport  Ck>.  (1886),  117 

lain  V.  Preeton  (1883),  11  Q.  B.  D.  '^'  S.  312. 

.       3gQ  («)  Yates  v,  Wldte  (1838),  4  Bing. 

^'       '  N.C.  272;  Randal  r.Oockran  (1748), 

(0  Simpson  v.  Thomson  (1877),  3  i  Ves.  Sen.  97  ;  Mason  r.  Sainsbury 

App.  Gas.  279.     Cf.  Phoenix  Ins.  (1782),  3  Dong.  61. 

4xt2 
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Sect.  1382.  their  veflsel  itself  but  also  for  the  freight  whioh  was  being 
earned  by  her — ^and  would  have  eventually  been  earned  by 
her  but  for  the  ooUision — ^under  a  chaxterpariy.  The 
plaintifffl  claimed  the  whole  of  this  sum.  The  defendants 
oontended  that  the  portion  of  the  damages  attributable  to 
freight  had  been  properly  paid  over  by  them  to  their  imder- 
writers  on  freight,  and  was  not  payable  to  the  plaiutifffl.  It 
was  held  by  the  Court  of  Appeal  {x)  that  the  defendants*  con- 
tention was  correct.  Brett,  M.  R.,  said : — "  In  the  present 
case  what  are  the  damages  recovered  P  Some  of  them  are 
damages  recovered  in  respect  of  the  value  of  the  ship ;  that 
is  a  salvage  in  respect  of  the  loss  of  the  ship ;  that  goes  to  the 
underwriters  on  ship.  But  what  are  the  other  damages? 
The  others  are  a  salvage  in  respect  of  the  loss  of  freight.  To 
whom  ought  that  to  go  P  To  the  underwriters  on  freight. 
Why  P  Because  the  freight  and  the  ship  are  not  so  joined 
together  that  a  salvage  on  the  loss  of  freight  is  a  salvage  on 
the  loss  of  the  ship,  .  .  .  This  recovery  of  damages  in  res- 
pect of  the  loss  of  freight — a  separate  recovery  in  respect  of  a 
separate  and  different  loss  from  the  loss  of  the  ship — ^is  not  a 
salvage  in  respect  of  the  loss  of  the  ship ;  therefore  it  ought 
not  to  go  to  the  underwriters  on  ship."  The  Master  of  the 
Rolls  then  proceeds  to  point  out  the  distinction  between  the 
case  put  forward  on  the  part  of  the  plaintiffa  and  the  case 
where,  after  abandonment,  freight  is  earned.  In  the  latter 
case  the  freight  earned  is  payable  to  the  underwriters  because, 
at  the  time  when  it  was  earned,  they  were  the  owners  of  the 
ship. 

Answer  to  1233.  The  reasoning  in  this  case  seems  to  give  the  answer 

§ugg«8ted  by   ^  *  difficulty  suggested  by  Lowndes  (y).    Where  a  vessel  is 

Lowndes.        partially  damaged  by  a  collision,  an  underwriter  is  in  theory 

liable  to  indemnify  the  owner  for  the  damage.    In  practice, 

however,  owing  mainly  to  the  operation  of  the  rule  as  to 

deduction  of  one-third  new  for  old,  the  amount  paid  by  the 

(x)  Sea  Ins.  Co.  v.  Hadden  (1884),  13  Q.  B.  D.  706. 
{y)  Mar.  Ins.  2nd  ed.  s.  217. 
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underwriter  is  less  than  an  indemnity.    But  if  the  assured.  Sect.  1233. 

or  the  underwriter  in  his  name,  brings  an  action  against  the 

party  responsible  for  the  collision,  it  may  well  be  that  he 

recovers  more  in  that  action  than  the  amount  already  paid 

under  the  policy.     The  rule  as  to  thirds  does  not  apply  in 

an  action  against  the  tort-feasor ;  and  other  items,  such  as 

demurrage,  are  recoverable  in  such  an  action,  which  are  not 

covered  by  the  policy  on  hull.     The  practice  in  this  case,  as 

Lowndes  admits,  is  to  divide  the  amount  recovered  f^m  the 

wrongdoer  rateably  between  the  owner  and  the  insurers,  in 

the  proportion  which  the  amount  paid  by  the  insurers  bears 

to  the  amount  paid  by  the  wrongdoer.      Thus  the  owner 

retains  all  damages  awarded  in  respect  of  demurrage,  and 

also  the  monies  paid  in  respect  of  the  thirds ;  the  underwriter 

retains  such  portion  of  the  damages  as  are  attributable  to  the 

two-thirds  which  he  has  paid.     Lowndes,  however,  suggests 

that,  on  principle,  the  underwriter  ought  to  be  allowed  to 

retain  the  whole  of  the  damages  paid  by  the  tort-feasor, 

apparently  on  the  groimd  that  the  assured,  having  recovered 

what  in  law  is  deemed  to  be  an  indemnity  from  his  insurer, 

cannot  be  allowed  to  hold  against  the  latter  anything  beyond 

such    indemnity.      It    is    submitted,    however,    that    both 

authority  and  principle  are  in  favour  of  the  practice  above 

described. 

1234.  Thirdly,  it  has  been  stated  that  the  advantages  to  Can  subroga- 
which  the  insurer  by  subrogation  succeeds  are  only  advan-  i^J^Jlny 
tages  to  which  the  assured  is,  or  was,  of  right  entitled.     This  ^^^d^SoBe 
was  the  ground  of  Brett,  L.  J.'s,  decision,  and  was  con-  to  which 
Bidered(s)  by  him  to  have  been  also  the  ground  of  the  of  wht 


decision  of  the  House  of  Lords,  in  Bumand  v,  Eodocanachi  (a) .  ^^      , 
The  plainti£Es  in  that  case  were  imderwriters  who  had  granted  Rodocanaohi. 
valued  policies  of  insurance,  including  war  risks,  upon  a  cargo     • 
which  was  afterwards  destroyed  by  the  "  Alabama,"  a  Con- 
federate cruiser.     The  underwriters  paid  the  defendants  as 
for  an  actual  total  loss,  but  the  real  value  of  the  cargo 

{z)  See  Caatellain  v,  FrestoD,  if\fra.         (a)  (1882),  7  App.  Cas.  333, 
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Beet.  1234.  exoeeded  the  valued  amotuits  so  paid.  Subsequentlj  the 
United  States,  out  of  a  compensation  fund  created  after  the 
loss  and  distributed  under  an  Act  of  Congress  passed  for  ilie 
purpose,  paid  to  the  defendants  the  difierenoe  between  their 
real  total  loss  and  the  sum  received  from  the  underwriters. 
The  Act  provided  that  no  claim  should  be  allowed  for  which 
the  party  injured  had  received  compensation  from  any  insurer, 
but  that  if  such  compensation  should  not  have  been  equal  to 
the  loss  actually  suffered,  allowance  might  be  made  for  the 
difference,  and  that  no  claim  should  be  allowed  by  or  on 
behalf  of  any  insurer  either  in  his  own  right  or  in  that  of  the 
party  insured.  The  imderwriters  claimed  that  the  sum  paid 
to  the  defendants  under  the  Act  of  Congress  was,  by  subro- 
gation, payable  to  them  as  salvage.  Lord  Coleridge,  C.  J.,  in 
the  Common  Fleas  Division,  and  BaggaUay,  L.  J.,  in  the 
Court  of  Appeal,  considered  that  the  underwriters  were 
entitled  to  succeed,  relying  mainly  on  the  authority  of  two 
earlier  cases  (b).  But  the  majority  of  the  Court  of  Appeal, 
Bramwell  and  Brett,  L.  JJ.,  and  the  House  of  Lords 
unanimously,  thought  otherwise.  A  perusal  of  the  judgments 
of  Bramwell,  L.  J.,  in  the  Court  of  Appeal,  and  of  the 
members  of  the  House  of  Lords,  shows  that  their  judgments 
were  based  on  the  purpose  for  which,  under  the  Act  of  Con- 
gress, the  payment  was  made,  t,e,,  for  the  purpose  not  of 
reducing  the  loss  of  the  imderwriters,  but  of  compensating 
the  owners  of  the  cargo.  But  Brett,  L.  J.,  in  the  Court  of 
Appeal,  decided  against  the  claim  of  the  imderwriters,  upon 
the  ground  that  the  award  of  compensation  by  Congress  was 
a  pure  act  of  grace,  and  was  not  to  be  distinguished  from  the 
case  of  a  voluntary  gift  of  money  by  one  individual  to 
another,  which  clearly  would  not  be  within  the  doctrine  of 
Opimonof  subrogation.  Li  Castellain  v,  Preston  (c),  Brett,  L.  J.,  after 
insisting  that  the  application  of  the  doctrine  of  subrogation 


(b)  Bandal  v,  Oockran  (1748),  1      r.  New  York  Ins.  Co.  (1811),  8  John* 
Yes.  Sen.  98 ;  Blaauwpot  v,  De  Costa      K.  Y.  B.  237. 
(1758),  1  Eden,  130.    9ee also  araeie         (e)  (1883),  11  Q.  B.  D.  at  p.  388. 
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must  be  limited  to  such  advantages  as  the  assured  was  of  Sect.  1284. 
right  entitled  to,  proceeds,  "  I  think  that  the  rule  does  require 
that  limit.  In  Bumand  v.  Eodooanachi  {d)  the  foundation  of 
the  judgment,  to  my  mind,  was  that  what  was  paid  by  the 
United  States  Government  could  not  be  considered  as  salvage, 
but  must  be  deemed  to  have  been  only  a  gift.  It  was  only  a 
gift  to  which  the  assured  had  no  right  at  any  time  until  it 
was  placed  in  their  hands.  I  am  aware  that  with  regard  to 
the  case  of  reprisals,  or  that  which  a  person  whose  vessel  had 
been  captured  got  from  the  English  Government  by  way  of 
reprisal,  the  sum  received  has  been  stated  to  be,  and  perhaps 
in  one  sense  was,  a  gift  of  his  own  government  to  himself, 
but  it  was  always  deemed  to  be  capable  of  being  brought 
within  the  range  of  the  law  as  to  insurance,  because  the 
English  Government  invariably  made  the  *  gift ' :  so  invari- 
ably, that  as  a  matter  of  business  it  had  come  to  be  considered 
as  a  matter  of  right." 

1236.   It  is  doubtful,  however,  whether  this  opinion   of  Probably  not 

,  sound. 

Brett,  L.  J.,  can  be  sustained.     The  learned  Judge's  view  as 

to  the  "  foundation  of  the  judgment "  in  Bumand  v,  Eodo- 
oanachi does  not  appear  to  be  borne  out  by  the  judgments 
themselves.  And  his  explanation  of  the  reprisal  cases  is 
a  different  explanation  from  that  given  by  the  House  of 
Lords.  In  those  cases  (e)  British  shipowners  had  sustained 
losses  by  Spanish  depredations,  and,  general  reprisals  against 
Spanish  property  having  been  ordered  by  His  Majesty's  Privy 
Council,  as  a  result  of  which  a  large  sum  of  money  came  into 
the  hands  of  the  British  Government,  "  the  King  was  pleased 
(for  I  think  it  is  clear  that  he  was  not  bound)  to  say  that  haU 
of  that  money  should  be  applied  to  those  who  had  suffered 
from  the  captures  "  (/).  It  was  determined  that  the  benefit 
of  such  payments  enured  to  the  persons  who  were  bound  to 
indemnify.     The  House  of  Lords  justify  these  decisions,  not 

(rf)  mi  supra.  (1768),  1  Eden,  130. 

le)  Randal  r.  Oookran  (1748),   1  (/)  Per  Lord  Blackbnm,  7  App. 

Yes.  Sen.  98 ;  Blaauwpot  v.  Da  Costa      Cas.  at  p.  339. 
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on  gifts 
received  by 
assured. 


Sect.  1285.  on  the  ground  suggested  by  Brett,  L.  J.,  but  because  the 
payments,  though  voluntary,  were  by  the  very  terms  of  the 
declaration  imder  which  they  were  made,  intended  to  com- 
pensate those  who  had  actually  been  the  losers  by  the  Spanish 
depredations. 

1236.  Authority  thus  appears  to  favour  the  view  that  it  is 
not  correct  to  say  that  underwriters  can  under  no  circum- 
stances be  entitled  to  advantages  received  by  their  assured 
otherwise  than  as  of  right.  This  view  of  the  decision  of  the 
House  of  Lords  in  Bumand  r.  Brodocanachi  was  apparently 
that  of  Bowen,  L.  J.  (g) : — "  With  regard  to  gifts,"  he  said, 
^'  all  that  is  to  be  considered  is,  Has  there  been  a  loss,  and  what 
is  the  loss,  and  has  that  loss  been  in  substance  reduced  by 
anything  that  has  happened  ?  Now,  I  admit  that,  in  the  vast 
majority  of  cases,  it  is  difficult  to  conceive  a  voluntary  gift 
which  does  reduce  the  loss.  I  do  not  think  that  the  ques- 
tion of  gift  was  the  root  of  the  decision  in  Bumand  v.  Rodo- 
canachi,  although  it  seems  to  me  that  it  was  a  very  essential 
matter  in  considering  the  case.  I  think  the  root  of  the  deci- 
sion in  Bumand  v.  Bodocanachi  was  that  the  payment  which 
had  been  made  did  not  reduce  the  loss,  not  having  been 
intended  to  do  so.  The  truth  was  that  the  English  Grovem- 
ment  and  the  American  G-ovemment  agreed  that  the  sums 
which  were  to  be  paid  were  to  be  paid  not  in  respect  of  the 
loss,  but  in  respect  of  something  else,  and  therefore  the  pay- 
ment could  not  be  a  reduction  of  the  loss.  Suppose  that  a 
man  who  has  insured  his  house  has  it  damaged  by  fire,  and 
suppose  that  his  brother  offers  to  give  him  a  sum  of  money  to 
assist  him.  The  effect  on  the  position  of  the  underwriters 
will  depend  on  the  real  character  of  the  transaction.  Did 
the  brother  mean  to  give  the  money  for  the  benefit  of  the 
insurers  as  well  as  for  the  benefit  of  the  assured  ?  If  he  did, 
the  insurers,  it  seems  to  me,  are  entitled  to  the  benefit ;  but 
if  he  did  not,  but  only  gave  it  for  the  benefit  of  the  assured, 
and  not  for  the  benefit  of  the  underwriters,  then  the  giEt  was 

{ff)  In  Oastellain  v.  Preston  (1883),  11  Q.  B.  J),  at  p.  404. 
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not  given  to  reduce  the  loss,  and  it  falls  within  Bumand  v.  Sect.  1886. 
Eodocanachi.     If  it  was  given  to  reduce  the  loss,  and  for  the 
benefit  of  the  insurers  as  well  as  the  assured,  the  case  would 
fall  on  the  other  side  of  the  line  and  be  within  Bandal  r. 
Cookran." 

The  view,  therefore,  of  Bowen,  L.  J.,  appetirs  to  have  been  What  gifts 
that,  in  order  to  entitle  the  underwriters  to  the  benefit  of  gifts  daimed  by 
made  to  the  assured,  such  gifts  must  have  been  made  with  ^^®'^^"*®'° 
the  object  of  reducing  the  loss ;  but  that  a  gift  will  not  be 
considered  to  have  been  made  with  this  object  unless  the 
intention  was  to  benefit  not  only  the  assured,  but  also  the 
insurers.     This  was  also  the  view  of  Cotton,  L.  J.,  in  the 
same  case  (^),  and  is  probably  in  accordance  with  the  House 
of  Lords'  decision,  and  also  with  sound  principle. 

1237.  The  utility  of  the  doctrine  of  subrogation  is  well  AppKcationof 
illustrated  by  its  application  to  certain  cases,  where  the  same  to  insnranceB 
property  is  independently  insured  by  diflFerent  persons  having  p^sonstoan 
separate  and  independent  interests  therein.    A  distinction  !?X^*^" 
has  been  clearly  drawn  between  two  classes  of  cases  where  whole  value  of 
this  may  occur.     "  Where  diflFerent  persons,"  said  Mellish, 
L.  J.  (i),  "  insure  the  same  property  in  respect  of  their  diflFerent 
rights,  they  may  be  divided  into  two  classes.     It  may  be  that 
the  interest  of  the  two  between  them  makes  up  the  whole 
property,  as  in  the  case  of  a  tenant  for  life  and  remainder- 
man.    Then  if  each  insures,  although  they  may  use  words 
apparently  insuring  the  whole  property,  yet  they  would 
recover  from  their  respective  insurance  companies  the  value 
of  their  own  interests,  and  of  course  these  values  added 
together  would  make  up  the  value  of  the  whole  property. 
Therefore  it  would  not  be  a  case  either  of  subrogation  or 
contribution,  because  the  loss  would  be  divided  between  the 

(A)  11  Q.  B.  D.  atp.  396.    <*  When  be  todivert  the  gift  fromits  intended 

a  gift  IB  made  afterwards  in  order  to  object  to  a  different  person." 
diminish  the  loss,  it  \a  bestowed  in  ^ 

sooh  terms  as  to  show  an  intention  W  North  British  &  Merc.  Ins.  Co. 

to  benefit  the  assured,  and  to  give  ^'  liondon  liyerpool  k  Globe  Ins. 

the  iiurarer  the  benefit  of  that  would  Co.  (1877),  5  Ch.  D.  at  p.  683, 
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Sect.  1287.  two  companies  in  proportion  to  the  interests  which  the 
respective  persons  assured  had  in  the  property.  Bat  there 
may  he  cases  where,  although  two  different  persons  insured 
in  respect  of  different  rights,  each  of  them  can  recover  the 
whole,  as  in  the  case  of  a  mortgagor  and  mortgagee.  But 
wherever  that  is  the  case  it  will  necessarily  follow  that  one  of 
these  two  has  a  remedy  over  agaiast  the  other,  hecause  the 
same  property  cannot  in  value  helong  at  the  same  time  to  two 
different  persons.  E6U3h  of  them  may  have  an  interest  whioh 
entitles  him  to  insure  for  the  full  value,  hecause  in  certain 
events^ — ^f or  instance,  if  the  other  person  become  insolvent — it 
may  he  he  would  lose  the  full  value  of  the  property,  and 
therefore  would  have  in  law  an  insurable  interest ;  but  yet  it 
must  be  that  if  each  recover  the  full  value  of  the  property 
from  their  respective  offices  with  whom  they  insure,  one  office 
must  have  a  remedy  against  the  other.  I  think,  whenever 
that  is  the  case,  the  company  which  has  insured  the  person 
who  has  the  remedy  over  succeeds  to  his  right  of  remedy 
over,  and  then  it  is  a  case  of  subrogation." 

Bulor  and  1238.  The  case  from  which  these  observations  are  taken  was 

where  a  bailor  and  a  bailee  had  both  insured  a  large  quantity 
of  grain — apparently  to  its  full  value — against  fire.  By  the 
custom  of  the  trade  the  bailees — a  firm  of  wharfingers — ^were 
responsible  to  their  customers,  the  merchants  to  whom  the 
grain  belonged,  for  the  safe  custody  of  all  goods  in  their 
granaries,  and  were  liable  to  make  good  loss  by  fire,  however 
occasioned.  A  fire  took  place ;  both  sets  of  insurers  admitted 
their  liability  to  compensate  their  respective  assured :  the 
question  in  the  case  was  whether  the  loss  must  ultimately  fall 
upon  the  wharfingers'  or  the  merchants'  policies.  It  was 
held  that,  inasmuch  as,  apart  from  insurance,  the  wharfingers 
were  liable  to  the  merchants,  the  grantors  of  the  wharfingers' 
policies  were  solely  liable.  In  this  way,  the  principle  of  sub- 
rogation, although  it  may  not  affect  the  initial  liability 
of  several  sets  of  insurers,  to  pay  their  respective  assured 
amounts  whioh  in  the  aggregate  may  far  exceed  the  whole 
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value  of  the  thing  insured,  does  prevent  them  from  being  ulti-  Sect.  1288. 
matelj  liable  for  more  than  a  single  total  loss. 

In  the  same  way,  a  oommon  carrier  may  insure  goods  as  Insuranoe  by 
well  as  the  merchant  to  whom  they  belong.  Here,  again,  the  value, 
ultimate  liability,  as  between  the  two  sets  of  underwriters, 
will  fall  on  the  underwriter  on  whose  assured  the  loss  would, 
apart  from  insuranpe,  have  fallen.  In  order  to  determine 
this  point,  the  contract  between  the  parties  will  necessarily  be 
considered  by  the  Court  (k).  If,  however,  such  contract 
contains  unusual  terms  affecting  the  insurer's  rights  of 
subrogation — ^for  example,  where  a  merchant  contracted  for 
the  carriage  of  his  goods  by  a  conmion  carrier,  but  with  a 
stipulation  that  the  carrier  was  only  to  be  liable  for  losses  by 
negligence,  a  policy  of  insurance  eflFected  by  the  merchant 
upon  such  goods  may  perhaps  be  avoided,  if  the  unusual 
terms,  by  which  the  insurer  may  be  deprived  of  his  remedy 
over  against  the  carrier,  are  not  disclosed  to  the  insurer  (/). 

1239.  Prtnid  facie f  no  doubt,  a  person  with  a  limited  interest  Mortgagor 
who  insures,  only  protects  his  own  interest.  Thus  a  mort-  ^g^.° 
gagee  only  protects  himself  to  the  extent  of  his  mortgage 
debt,  a  carrier  or  other  bailee  only  covers  his  liability  to  his 
bailor,  a  lessor  only  covers  his  reversionary  interest.  It  is 
clear,  however,  that  insurances  may  be  legitimately  effected 
for  the  benefit  of  others  than  the  party  insuring.  For 
instance,  an  insurance  by  a  mortgagee  may  be  made  at  the 
expense  of,  and  may  be  intended  for  the  benefit  of,  the  mort- 
gagor. It  is  not  uncommon  to  find  a  stipulation  in  a  contract 
of  carriage  that  the  carrier  shall  have  the  benefit  of  the  owner's 
insurance,  and  the  insurance  may  legitimately  be  made  in 
accordance  with  such  contract  (;;?).  In  such  cases  the  purpose 
for  which  the  insurance  was  effected  may  control  the  under- 
writer's rights  of  subrogation. 

(Ic)  Aa  it  was  in  North  British,  (^)  A  numher  of  oases  of  a  similar 

&c  Co.  ,.  London  Liverpool  &  mature  are  considered  in  Joyce,  Ins. 
Globe  Co.,  ubi  supra,  . 

(/)  See  Tate  tr.  Hyslop  (1886),  16  ^^^^  ^'''  «•  ^649  ^f  tdg.    See  also  1 

Q.  B.  D.  868.  Parsons,  Ins.  229,  n.  (i). 
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Sect.  1240.       1240.  An  assured  who  has  sustamed  a  loss  in  respect  of 
Assured  must  whioh  he  has  a  olaim  against  some  third  party,  if  he  intends 
^nrar4^  ^  to  msike  a  claim  upon  his  policy,  must  take  care  not  to  come 
to  any  arrangement  with    such    third    party  whioh  may 
prejudice  the  insurer's  rights  of  subrogation.  If  he  effectually 
renounce  any  rights  or  remedies  which  he  may  have,  he  will 
be  bound  to  give  credit  to  his  insurers  for  the  value  of  such 
rights  or  remedies.     The  insurers  will  be  entitled  to  say  to 
him :  "  If  you  had  not  made  that  settlement,  we  should  have 
been  subrogated  to  your  rights,  which  you  would  have  handed 
.    over  to  us  intact ;  and  we  should  have  got,  and  have  been  entitled 
to  get,  the  whole  of  the  benefit  under  them,  or  claim  from  you 
the  whole  of  the  benefit  you  received.    If  you  have  not 
received  the  benefit,  but  have  given  it  up,  that  does  not  alter 
the  quantum  of  your  claim,  which  was  really  our  claim ;  and 
therefore  you  are  under  an  obligation,  however  it  is  to  be 
expressed  in  point  of  law,  to  make  that  good  to  us"(#i). 
Effect  was  given  to  this  contention  on  the  part  of  the  insurer 
in  the  case  from  which  the  above  passage  is  cited ;  and  insurers 
who  had  paid  a  loss  were  allowed  to  recover  from  the  assured 
for  the  value  of  the  rights  which  the  latter  had  surrendered. 
Assured  may       There  scems  no  reason,  however,  why  an  assured  should 
tional  release,  not  give  the  third  party  a  release  subject  to  the  insurer's 
rights  of  subrogation  (o).    A  release  to  a  third  party  by  an 
assured  who  has  already,  to  the  knowledge  of  the  third  party, 
received  payment  from  his  insurers,  will  be  deemed  to  be  in 
fraud  of  the  insurer's  rights,  and  consequently  void  {p). 


{n)  Per  Collins,  J.,  in  West  of 
England  Fire.  Ins.  Co.  v,  Isaacs, 
[1896]  2  Q.  B,  377;  aflarmed  in 
0.  A.,  [1897]  1  Q.  B.  226.  In 
America  of.  The  St.  John's  (1900), 
101  F.  at  p.  472,  and  oases  there 


dted. 

{o)  Jojoe,  Ins.  yoI.  It.  s.  3542. 

(p)  Joyce,  vol.  iv.  s.  3544,  dting 
Honmouth  Coanty  Fire  Ins.  Co.  ir. 
Hutchinson,  21  N.  J.  Eq.  107. 
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CHAPTER  X. 

SETTLEMENT  OF  LOSSES. 

BEOT. 

Fonner  Praotioe  as  to  Sefctlement  of  Losses •  •  1241 

Effect  of  Adjustment    1242—1244 

Subsequent  Becoyery  of  Thing  Lisured 1245 

BeooYerj  baok  of  Losses  improperlj  Paid .....••  1246 

1241.  When  the  amount  of  indemnity  which  the  assured  is  Settlement  of 
entitled  to  receive,  and  the  proportion  of  such  amount  which  jj^^^  ^i 
each  underwriter  is  liable  to  pay  on  the  sum  by  him  sub-  ^  adjust- 

,  ,  ,     ment  of  the 

scribed,  has  been  settled  and  ascertained,  an  mdorsement  is  policy,  and 
made  on  the  policy,  generally  in  the  following,  or  some  tk^rei^Sg 

similar  form  : — "  Adjusted  the  loss  on  this  policy  at  /.  t^^^^to- 

per  cent."  (a).  The  policy  thus  indorsed  is  then  taken  round 
by  the  broker  to  the  different  underwriters,  who  respectively 
affix  their  initials  to  the  memorandum,  and  very  frequently, 
at  the  same  time,  strike  a  pen  through  their  subscription  at 
the  foot  of  the  policy.  The  policy  thus  indorsed  is  said  to 
be  adjusted :  the  loss,  however,  is  not  then  paid ;  but,  by  the 
general  usage  of  the  trade,  is  understood  to  be  payable  at  a 

(a)  The   praotioe   described   here  sentlj  referred  to  were  decided  when 
and  in  the  passage  which  foUows   '  the  practice  here  described  was  in 

is  now  obsolete.    The  modem  prac-  yogpie,  it  has  been  foxmd  necessary 

tioe  has  been  already  described  and  to  retain  this  passage,  so  as  to  ex- 

oonsidered  in  its  proper  place  (see  plain  to  the  reader  what  the  old 

Fart  I.  Chap.  17.).    A  loss  is  now  practice  was,  and  to  enable  him  to 

nsuaUy   said   to  be   ^'settled";    a  understand  the  language  used  in  the 

poHcy  is  not  siud  to  be  "adjusted";  ^Ider  reports.    The  change  in  prac- 

there  is  no  such  thing  as  **  striking-  ^       _ 

<rf|-;   and  the  arrangements  as  to  tice  does  not  appear  to  entad  any 

credit  are  quite  different.  Liasmudh,  ohange  in  the  principles  supported 

howeyer,  as  all  the  oases  to  be  pre-  in  our  text. 
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Sect.  1241.   month  or  six  weeks  from  that  date.    At  the  end  of  that 
period  the  amoimt  is  entered  to  the  debit  of  the  underwriter 
in  the  broker's  books,  a  pen  is  drawn  through  his  initials 
afi^ed  to  the  memorandum  of  adjustment,  and  the  loss  is 
then  said  to  be  struck  off,  or  settled  in  account.    As  between 
the  broker  and  underwriter,  it  is  frequently  the  case  that  no 
money  even  then  passes,  but  the  amount  is  merely  carried  to 
the  creditor  and  debtor  side  of  their  mutual  accounts,  the 
general  balance  of  which  is  made  up  at  the  end  of  every 
current  year ;  and  the  excess  of  all  the  losses  over  the  sums 
due  for  premiums,  or  vice  tersd^  is  either  then  paid  or  is 
suffered  to  run  on  as  an  item  in  the  next  year's  account. 
Effect  of  an         As  between  broker  and  underwriter,  directly  the  amount 
under  the  old  of  the  loss  is  entered  to  the  debit  of  the  latter  in  the  broker's 
P"    ^*         books,  and  his  initials  struck  off  the  memorandum  of  adjust- 
ment, the  account  is  finally  settled,  as  far  as  regards  the 
particular  policy  so  adjusted.    As  between  underwriter  and 
assured,  however,  such  adjustment,  even  where  both    the 
subscription  of  the  underwriter  to  the  policy,  and  also  his 
initials  affixed  to  the  memorandimi  of  adjustment,  have  been 
struck  out,  is  no  bar  to  an  action  by  the  assured  on  the  policy, 
imless  there  be  satisfactory  evidence  of  express  or  implied 
consent  on  his  part  to  be  bound  by  the  adjustment,  as  con- 
elusive  of  his  claims  under  the  policy.    Even  then  the  mere 
erasure  of  the  defendant's  subscription  (as  distinct  from  his 
initials  affixed  to  the  memorandum  of  adjustment),  is  no 
proof  of  p5.yment,  but  only  of  settlement  on  account;  the 
general  practice  being,  as  we  have  just  seea,  to  strike  out  the 
signature  to  the  policy,  without  any  money  passing  at  the 
time,  on  the  faith  of  a  future  settlement  at  the  month's 
end  (6). 

Effect  of  1242.  It  was  formerly  a  litigated  question  to  what  extent 

an^admiaaion"  *^  adjustment  thus  indorsed  on  the  policy  operated  as  an 
writw^r*  admission  of  the  underwriter's  liability:  it  may  now,  however, 
liability.         l)e  taken,  as  the  fair  result  of  the  authorities,  that  an  adjost- 

(b)  Adams  r.  Sannden  (1829),  4  0.  &  P.  26 ;  H.  &  Malk.  378. 
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ment  is  nothing  more  than  a  promise  to  pay,  which  is  only  Sect.  1242. 
binding  when  founded  on  the  consideration  of  previous  liabi- 
lity, and,  that  although  primd  facie  it  imports  consideration, 
yet  an  underwriter  who  has  merely  put  his  initials  to  it,  but  not 
paid  the  loss,  may  avail  himself,  at  the  trial,  of  any  defence 
tending  to  show  that  he  was  never  liable  under  the  policy, 
and  this,  although  he  may  have  been  aware  of  all  the 
facts  constituting  such  defence  at  the  time  of  signing  the 
adjustment. 
In  the  earliest  reported  case  on  the  subject,  the  indorsement  Adjustment 

,  ,-  witn  &  prO" 

on  the  policy  being,  "  Adjusted  the  loss  on  this  policy  at  98/.  mise  to  pay. 
per  cent.,  which  I  agree  to  pay  one  month  after  date,"  Lee, 
C.  J.,  was  of  opinion  that  an  adjustment  in  this  form  was  to 
be  considered  as  a  note  of  hand,  and  that  plaintifE  need  not 
enter  into  proof  of  loss  (c). 

Lord  Eenyon,  in  all  the  cases  of  the  kind  that  came  before  Effect  of 
him  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was  not  an  adm^on. 
conclusive  where  it  could  be  shown  to  have  been  made  under 
any  misconception  of  the  law  or  the  fact  (d). 

Lord  EUenborough  carried  out  to  the  full,  if,  indeed,  he 
did  not  extend,  the  same  doctrine.  Thus,  in  the  first  case  of 
the  kind  which  came  before  him,  he  allowed  the  defendants, 
notwithstanding  the  adjustment,  to  go  into  proof  of  a 
deviation  in  the  course  of  the  voyage,  which  being  estab- 
lished, he  nonsuited  the  plaintiff  (^).  Li  the  next  case, 
his  Lordship  allowed  proof  to  be  gone  into  of  concealment 
at  the  time  of  effecting  the  policy,  although  it  appeared 
that  just  before  putting  his  initials  to  the  adjustment, 
the  defendant  had  read  letters  from  the  captain  giving 
a  full  account  of  all  the  circumstances  of  the  loss  (/) ;  in 
charging  the  jury  on  this  occasion,  the  Chief  Justice  drew  a 

(e)    Hog     V.    GovldBLey    (1745),  Ins.  267 ;  and  also  Peake,  Add.  Gas. 

Beawes,  460,  6th  ed. ;  1  Park,  Ins.  37 ;  Christian  r.  Goomhe  (1794),  2 

266  ;  2  Marshall,  Ins.  642  ;  Hewit  v,  Esp.  489. 

Flexney  (1746),  Beawes,  468,  6th  ed.  (e)  Sheriff  p.  Potts  (1803),  6  Esp. 

(d)  ^iogeTS   V.  Maylor   (1790),    1  95. 

Park,  Ins.  267 ;  Marshall,  644 ;  Be  (/)  Herbert  v.  Champion  (1807), 

Garron  v.  Galbniiih  <1796),  1  Park,  1  Camp.  133. 
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Sect.  Ifl4g.  broad  difltinction  between  oases  where,  upon  a  dispute,  the 
money  is  paid  and  those  in  which  there  is  only  a  promise  to 
pay ;  "  if  the  money  has  been  paid,  it  cannot  be  recovered 
back  without  proof  of  fraud ;  but  a  promise  to  pay  will  not 
in  general  be  binding  unless  foimded  on  a  previous  liability. 
What  is  an  adjustment  ?  An  admission,  on  the  supposition 
of  the  truth  of  certain  facts  stated,  that  the  assured  are 
entitled  to  recover  on  the  policy.  An  imderwriter  must  make 
a  strong  case  after  admitting  his  liability ;  but,  until  he  has 
paid  the  money,  he  is  at  liberty  to  avail  himself  of  any  defence 
which  the  facts  or  the  law  of  the  case  will  furnish  "  {g). 

Where  1243.   In  the  next  case,  Lord   EUenborough   established 

underwriter  , 

iporant  of  the  position  that  an  adjustment  is  not  binding  on  the  imder- 
*  ^^'  writer,  although  at  the  time  of  signing  it  he  had  fuU  means 
of  rendering  himself  acquainted  with  the  history  of  the 
voyage,  and  the  manner  of  the  loss,  if  his  attention  was  not 
then  peculiarly  drawn  to  circumstances  he  afterwards  learns, 
by  which  the  underwriters  are  discharged.  The  facts  of  the 
case  were  shortly  as  follows :  Before  signing  the  adjustment, 
the  defendant  had  read  a  statement,  which  was  posted  up  at 
Lloyd's,  to  the  effect  that  the  ship  had  chased  everything  she 
saw,  and  been  subsequently  captured,  owing  to  the  cowardice 
of  the  captain.  In  reference  to  this  statement,  the  defendant 
remarked,  on  signing  the  adjustment,  that,  as  the  captain  was 
killed,  it  was  not  likely  the  ship  was  lost  by  his  cowardice. 
Lord  EUenborough,  notwithstanding  the  adjustment,  allowed 
the  defendant  at  the  trial  to  go  into  evidence  of  deviation  by 
cruising,  which,  being  proved,  he  had  a  verdict  (A).  His 
Lordship  on  this  occasion  told  the  jury  that  the  adjustment 
could  not  be  binding  on  the  defendant,  unless  the  whole  cir- 
cumstances of  the  case  '^  were  all  blazoned  to  him  as  they 
really  were,"  and  he  desired  them  to  consider  whether  or  not 
at  the  time  of  the  adjustment  his  attention  was  drawn  only  to 
the  manner  in  which  the  ship  was  captured,  and  was  not 

is)  1  Camp.  136. 

(A)  Shephflid  v.  Ohewtor  (180S),  1  Gamp.  274. 


Digitized  by 


Google 


CHAP.  X.3  SETTLEMENT  OP  LOSSES.  1407 

roused  to  the  previous  deviation,  with  which  he  afterwards   Sect.  1248. 
became  acquainted  (t). 

Lord  Campbell,  in  a  yeiy  able  note  to  this  ease,  intimates  Burden  of 
that,  even  had  the  previous  deviation  been  brought  f uUy  before  ^^^  ' 
the  defendant's  notice,  or,  in  the  emphatic  language  of  Lord 
EUenborough,  "  blazoned  to  him  as  it  reaUy  was,"  the  adjust- 
ment would  still  not  have  precluded  him  from  availing  himself 
of  the  deviation  as  a  defence  to  the  action:  the  ground  of  his 
opinion  being  the  principle  laid  down  by  Lord  EUenborough 
in  Herbert  v.  Champion,  that  the  underwriter,  at  any  time 
before  paying  the  loss,  may  take  advantage  of  whatever  grounds 
of- defence  his  case  offers,  although  he  was  actually  aware  of 
them  when  he  signed  the  adjustment.  Beasoning  also  from 
general  principles  of  law,  he  remarks  that,  although  an  adjust- 
ment msij  primd  facte  import  consideration,  yet  it  is  not  easy 
to  imagine  how  the  defendant  should  in  any  case  be  debarred 
from  showing  that  in  fact  it  was  entirely  without  considera- 
tion, or  how  greater  efficacy  can  be  given  to  it  than  merely 
to  transfer  the  burthen  of  proof  from  the  assured  to  the 
underwriter  (A). 

Li  a  more  recent  case  on  the  subject  the  following  is  the 
view  expressed  as  to  the  effect  of  an  adjustment: — "An 
adjustment  has  not  the  effect  of  determining  absolutely  the 
amount  due,  so  as  to  dispense  with  the  intervention  of  a  jury ; 
it  is  an  instrument,  or  means,  by  which  a  jury  may  be  led  to 
the  conclusion  that  the  amount  adjusted  is  the  real  amount 
of  unliquidated  damages,  for  which  they  are  to  give  their 
verdict.  It  is  only  a  means  for  enabling  the  jury  to  fix  the 
amount  for  which  the  plaintiff  sues  in  the  shape  of  unliqui- 
dated damages,  and  not  an  amount  binding  upon  the  parties 
in  all  events"  (/). 

1244.  If,   indeed,  the  underwriter,  besides  signing   the  Effect  of 

adjustment 

(«)  Shepherd  9.  Chewter  (1808),  1  in  the  two  subeeqaent  cases  of  Steel 

Camp.  275.  r.  Lacy  (1810),  3  Tannt.  285 ;  Eeyner 

{k)  1  Camp.  275,  n.    See  also  2  r.  Hall  (1813),  4  Tannt.  725. 

Selw.N.P.922, 13thed.  Sooh  seems  (/)  Lndde  r.  Bushby  (1853),  13 

to  haye  been  admitted  to  be  the  Uw  C.  B.  864  ;  22  L.  J.  C.  P.  220. 


VOL.  II. 
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followed  by 
payment. 


Sect.  1244.  adjustment,  has  actually  paid  the  loss  with  full  knowledge  or 
means  of  knowledge  of  all  the  circumstances,  though  in 
ignorance  of  the  law,  he  is  precluded  from  afterwards  con- 
testing his  liability.  Thus,  where  an  underwriter  who  had 
paid  a  total  loss  claimed  to  recover  it  back  on  the  ground 
that  a  material  letter  had  not  been  disclosed  to  him  before 
effecting  the  policy,  but  it  appeared  at  the  trial  that,  before 
signing  the  adjustment  and  paying  the  loss,  all  the  papers 
had  been  laid  before  him,  and,  amongst  the  rest,  the  letter  in 
question :  the  Court  held  that  the  money  paid  could  not  be 
recovered  back,  because  it. had  been  paid  with  full  knowledge 
or  means  of  knowledge  of  all  the  circumstances  (^72).  So, 
where  a  policy  had  been  adjusted  for  a  return  of  premium, 
and  the  sum  due  in  respect  of  such  return  had  been  actually 
paid,  under  full  knowledge  of  all  the  droumstanoes,  it  was 
held  that  the  assured  could  not  again  resort  to  the  under- 
writer on  the  policy  (n) .  But  where  such  return  has  been  paid 
under  a  mistake  of  &ct  the  case  is  different ;  thus,  where  a 
policy  on  a  ship  "  warranted  free  of  capture  in  port,"  was 
adjusted  for  a  return  of  premiimi,  and  the  premium  was 
actually  paid  back  on  receipt  of  a  letter  stating  the  capture  to 
have  taken  place  in  the  port  of  discharge,  but  it  afterwards 
turned  out  that  this  was  a  mistake,  and  that  the  capture  had 
not  taken  place  in  the  port  of  discharge  within  the  meaning 
of  the  warranty :  the  Court  held  that  the  assured  was  not 
precluded  by  the  adjustment  or  repayment  of  the  premium 
from  recovering  on  the  policy,  though  the  underwriter's 
initials  had  been  struck  off  from  the  indorsement,  and  his 
subscription  from  the  face  of  the  policy,  for  this  must  be 
regarded  as  the  case  of  an  instrument  destroyed  by  mis- 
take (0). 

1245.  As  we  have  seen,  if  a  total  loss  have  been  adjusted 


Mistake  of 
fact. 


Effect  of 
subeequent 


(m)  Bilbie  v.  Lnmlej  (1802),  2 
East,  469. 

(n)  May  i^.  Christie  (1816),  Holt, 
N.  P.  67. 

(0)  Be7ner9.HaU(1813),4Taimt. 


726.  A  fortiori  this  would  be  so 
where  onlj  the  initials  were  strack 
off  the  adjustment,  and  the  subsoiip- 
tion  left  on  the  face  of  the  policy. 
See<9.  C, 
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and  aotuallj  paid,  the  subsequent  reooverj  of   the  thing  Sect.  1245. 
insured  undamaged,  and  only  charged  with  a  trifling  sum  as  reoovery  of 
the  expenses  of  its  recovery,  will  not  entitle  the  underwriter  iiJ^^. 
to  recover  back  the  money  so  paid ;  for  the  loss  was  total  at 
the  time  of  the  adjustment,  and  the  money  was  paid  under 
no  misapprehension  of  the  state  of  the  facts  as  they  then 
existed  (jo).     In  such  case,  however,  the  underwriter,  even 
without  abandonment,  will  be  entitled  to  the  salvage,  after 
deducting  the  expenses  of  its  recovery  (q) ;  unless,  indeed,  he 
have  waived  his  right  thereto,  as  by  declinmg  an  offer  to 
abandon  and  inducing  the  assured  to  take  less  than  a  total 
loss,   on  condition  of  his  (the  underwriter)  renouncing  all 
benefit  of  future  salvage  (r). 

If  the  underwriter  have  adjusted  and  paid  a  certain  per- 
centage on  his  subscription,  on  account,  at  a  time  when  the 
circumstances  of  the  case,  being  one  of  capture  and  confisca- 
tion of  goods,  were  such  as  to  amount  to  a  constructive  total 
loss,  had  notice  of  abandonment  been  given,  but  in  the 
absence  of  such  notice  were  held  to  amount  to  d^artial  loss 
only,  he  will  not  be  allowed  to  recover  back  any  part  of  the 
money  so  paid,  because,  ultimately,  part  of  the  proceeds  of 
the  property  are  restored  to  the  assured,  under  such  circum- 
stances of  increased  value,  that  the  amount  so  received,  added 
to  the  money  paid  by  the  underwriter  on  the  adjustment, 
together  exceeds  the  whole  amount  of  the  insurance  («). 

1246.  If,  after  a  loss  has  been  paid,  the  underwriter  dis-  Keoovery 
covers  that  there  was  fraud,  or  misrepresentation,  or  conceal-  improper^^**" 
ment,  in  the  original  contract,  or  that  there  were  other  cir-  P*'*^- 
cimistances  attending  the  loss,  which,  if  known  at  the  time 
the  loss  was  claimed,  would  have   justified  his  resisting  the 
demand,  he  may  maintain  an  action  for  money  had  and 
received  against  the  assured,  or  the  broker  who  has  effected 

(p)  Da  Oosta  v.  Firth  (1766)  4  1  Eden,  180;  Brooks  i^.  H'Doimell 
Burr.  1966.  (1836),  1  Tonng  &  C.  600. 

(*)  Tnnno  r.  Edwards  (1810),  12 
(^)  ^^'  East,  488 ;  Goldamidi^.  Gimes  (1813), 

(r)  Blaauwpot  r.  Da  Costa  (1768),      4  Taunt.  803. 
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Sect.  1246.  the  policy,  to  recover  back  the  sum  so  paid.  The  action  in 
such  case  cannot  be  sustained  against  the  broker  if  the  latter 
have  actually  paid  over  the  loss  to  the  assured,  on  the  prin- 
ciple that  one  man  is  not  to  be  a  loser  by  the  mistake  of 
another.  In  such  case  the  action  should  be  brought  against 
the  assured  himself.  If,  however,  the  broker  has  merdy 
passed  the  loss  in  account  with  his  principal,  but  not  actually 
paid  it  over  to  him,  this  wiU  be  no  answer  to  the  action 
brought  by  the  underwriter  for  its  recovery  (^),  imless  mean- 
while these  parties  have  been  led  by  the  insurer  to  alter  their 
legal  position,  as,  e,g,^  if  there  have  been  subsequently  such 
settlements  in  accoimt  as  are  tantamount  to  payment  (»). 

Payments  made  with  full  knowledge  or  means  of  know- 
ledge of  all  the  facts  cannot,  as  we  have  seen,  be  recovered 
back  (a?),  nor  can  they  if  mistakenly  made  under  compulsion 
of  legal  process  (y);  imless,  indeed,  there  have  been  such 
fraud  as,  when  afterwards  discovered,  enables  the  insurer  to 
vacate  the  judgment  or  set  aside  the  process  of  the  Court  (s). 

Recovery  of        If,  after  pajrment  of  a  total  loss,  the  salvage  or  the  pro- 

Bftly&tre  - 

withheld.        ceeds  of  its  sale  be  withheld  from  the  underwriter,  he  may 

bring  an  action  for  money  had  and   received  against  the 

assured  {a) ;  and  will  recover  in  such  action  unless  he  have 

done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 

less  than .  the  whole  amount  of    insurance  in  full    of    all 

demands),  whereby  he  waives  his  claim  to  salvage  (6). 

(t)  Boiler  V,  Harriflon  (1777),  2  (y)  Marriot  r.  Hampton  (1797),  7 
Cowp.  665  ;  and  see  the  principle  of  T.  R.  269 ;  oyermling  Moses  v,  Mao- 
law  weU  developed  in  the  case  of  farlane  (1760),  2  Bnrr.  1005;  and 
Cox  V,  Ptentioe  (1816),  3  M.  &  S.  Liveeayr.  Rider  (1797),  cited  7  T.B. 
344.  269.  See  Marriotts.  Hampton  (1797), 

(w)  Holland  tr.  RusseU  (1861),  1  ^  ®"'-  ^'  ^'^^^^  10th  ed. 

B.  &  S.  424 ;  4  ibid.  14.  W  ^ee  2  MarshaU,  Ins.  741. 

(a)    Ronx  v.  Salvador   (1836),   3 

{x)    BUbie  v.    Lnmley   (1802),  2  Bing.  N.  C.  288. 

East,  469  ;  and  note  to  Shepherd  9.  {h)  Brooks  v,  M'Donnell  (1836),  1 

Ghewter  (1808),  1  Camp.  274.  Y.  &  Coll.  520. 
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CHAPTER  XI. 

BETUBN  OF  PBEMHTM. 

Betnm  of  Ftemimn —  bect. 

Where  Risk  neyer  oommenoed 1247 — 1262 

Where  Contract  avoided  by  Illegality  or  Fraud 1263—1266 

For  want  of  Interest,  Short  Interest,  Over-Insarance 1267 — 1262 

Under  Express  Stipulation ; 1263—1267 

Paying  Premium  into  Court , 1268 

1247.  Money  received  upon  a  consideration  which,  from  any  Return  of 
cause,  except  the  fraud  of  the  party  paying  it,  happens  wholly  P'«°"i™' 
to  fail,  is,  thereupon,  money  held  to  the  use  of  him  that  paid 
it.    The  premium  in  marine  insurance  is  a  sum  of  money 
paid  by  the  assured  to  the  underwriter  in  consideration  of  his 
taking  upon  himself  the  risk  of  a  sea  venture. 

Bisk,  therefore,  assumed  by  the  xmderwrit^r  on  the  one 
side,  and  the  premium  paid  by  the  assured  as  the  price  of  that 
risk  on  the  other,  are  "  correlatives,  whose  mutual  operation 
constitutes  the  essence  of  the  contract  of  insurance  "  (a). 

Hence,  as  Lord  Mansfield  expresses  it,  "There  are  two  Where  the 

general  rules  established  applicable  to  this  question  :  the  first  ^^  begun 

is  that  where  the  risk  has  not  been  begim,  whether  this  be  t^®  premium 

®      '  IS  returned. 

owing  to  the  f aidt,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy 
of  insurance  is  a  contract  of  indemnity;  the  imderwriter 
receives  a  premium  for  running  the  risk  of  indemnifying  the 
assured,  and,  to  whatever  cause  it  may  be  owing,  if  he  do  not 
in  fact  run  the  risk,  the  consideration  for  which  the  premium 

(a)  2  HarshaU,  Ins.  648. 


Digitized  by 


Google 


1412 


BETUBN  OF  PREMinM 


[pAKT  in. 


Sect.  1247. 


Bat  where  an 
entire  risk  has 
onoe  com- 
menced, no 
propoiiion- 
able  return  of 
premium  is  to 
be  made. 


Betnm  of 
premiom 
where  risk 
has  never 
oommenoed. 


Termination 
of  risk  before 
making  of 
potioy  IS  no 
ground  for 
return. 


was  put  into  his  hands,  fails,  and  therefore  he  ought  to  retom 
it"  (6). 

Another  rule  is,  that  if  an  entire  risk  has  once  oommenoed, 
there  shall  be  no  apportionment  or  return  of  premium  after- 
wards ;  for  though  the  premium  is  estimated  and  the  risk 
depends  on  the  nature  and  length  of  the  voyage,  yet,  if  it 
was  commenced,  though  it  be  only  for  twenty-four  hours  or 
less,  the  risk  is  run ;  the  contract  is  for  the  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned  (c). 

In  the  application,  however,  of  these  principles,  muoh 
nicety  of  discrimination  has  been  shown  by  the  English 
Courts,  especially  in  determining  whether,  in  the  particular 
case,  there  has  been  an  inception  of  an  entire  risk  under  the 
policy,  or  whether  the  risk  insured,  and  consequently  the 
premium,  is  apportionable. 

1248.  Where  the  risk  has  never  had  an  inception,  whatever 
may  have  been  the  cause,  even  the  neglect  or  fault  of  the 
assured  himself,  provided  it  be  not  his  actual  fraud,  the 
premium  shall  be  returned.  The  general  law  maritime 
agrees  with  our  own  on  this  point,  and  is  based  on  the  same 
principles  {d). 

The  mere  fact,  however,  that  the  risk  has  terminated  before 
the  making  of  the  policy,  is  no  groxmd  for  return  of  premium, 
even  though,  according  to  the  state  of  facts  subsequently 
proved  to  have  been  in  existence,  there  have  been  since  the 
making  of  the  policy  no  actual  exposure  of  the  interest 
assured  to  the  perils  insured  against.  An  underwriter  who 
had  insured  a  cargo  by  the  "  Alata,"  lost  or  not  lost,  from 
Philadelphia  to  Eochfort,  thinking  the  vessel  was  overdue, 
reinsured  on  the  23rd  December  with  the  plaintifE,  neither  of 
them  knowing  at  the  time  of  this  policy  being  effected  that 
the  ship  had  safely  arrived  on  14th  November  previous,  and 
without  damage  to  her  cargo.    Assuming  that  the  policy  had 


(b)  Per  Lord  Mansfield  in  Tyrie  9. 
Fletcher  (1777),  Cowp.  666. 

{e)  Per  Lord  Mansfield,  Cowp. 
666. 


(d)  See  2  Emerigon,  c.  zTi.  s.  1, 
p.  186 ;  4  Boulay-Paty,  6 ;  1  Parsons, 
606—617  ;  and,  for  the  Erenoh  law, 
Code  de  Com.  art.  349. 
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never  attaohed,  the  defendant  refused  to  pay  the  premium.  Sect.  1248. 
The  Court,  however,  held  that  it  had  attached,  because  the 
risk  properly  described  in  the  policy  had  commenced,  and 
although  it  had  also  terminated,  that  was  not  a  f  6U}t  at  all 
relevant  to  the  question.  For,  as  Bramwell,  L.  J.,  pointed 
out,  the  fallacy  of  the  argument  for  the  defendant  lay  in 
this,  that  risk  was  assumed  to  mean  chance  of  loss  during  the 
voyage,  whereas  in  relation  to  the  question  argued,  that  term 
was  used  in  the  sense  of  voyage  commenced  with  necessary 
conditions  to  make  the  imderwriters  liable  {e). 

1249.  In  the  following  cases,  the  inquiry  has  been  whether  Apportion- 
the  policy  did  or  did  not  comprise  several  distinct  risks,  and  premium, 
the  object  has  been  to  apportion  the  return  of  premium,  with 
reference  to  such  of  those  risks  as  may  not  have  been  com- 
menced. 

In  the  first  reported  case  of  the  kind^  a  ship  was  insured,  SterenBon  t^. 
^^  lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted 
to  depart  with  convoy  from  Portsmouth,  for  the  voyage." 
Before  the  ship  reached  Portsmouth,  the  convoy  was  gone. 
Notice  of  this  was  immediately  given  to  the  underwriters, 
who  were  requested  either  to  make  the  long  insurance,  or  to 
return  part  of  the  premium.  On  their  refusal  the  action  was 
brought,  to  recover  back  a  proportionable  part  of  the  premium 
for  the  voyage  from  Portsmouth  to  Halifax.  The  jury  at 
the  trial  having  found  that  it  was  usual  for  the  underwriters 
in  such  cases  to  return  part  of  the  premium  (/),  though  the 
quantum  was  uncertain.  Lord  Mansfield  and  the  Court  of 
!King's  Bench  held  that  the  assured  was  entitled  to  a  rateable 
return  of  premium  as  claimed  (g). 

Lord  Mansfield,  in  referring  to  this  case  on  two  subse-  Lord  Mans- 

quent  occasions,  said  the  decision  depended  on  this,  ^^  that  pianation  of 

this  case. 

(0)  Bradford  9.  Symondson  (1881),  usage"  (p.  1240).    But  in  the  later 

7  Q.  B.  D.  466 ;  Natosoh  v,  Hende-  cases,  which  aie  here  referred  to,  he 

werk  (1871),  ibid.  460,  in  notit.    So  appears  to  haye  attached  more  im- 

2  Phillips,  Ins.  s.  1826.  portanoe  to  this  point. 

(/)  Lord  Mansfield,  howeyer,  ex-  (p)  Stevenson  v.  Snow  (1761),   3 

pressljsaid,  <'I  donot  gonponthe  Barr.1237;  1  W.  Bl.  318. 
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Sect.  l«40.  there  was  a  oontmgency  specified  in  the  policy,  upon  the 
not  happening  of  which  the  insurance  would  cease "  (A) ; 
"  the  intention  of  the  parties,"  he  said,  "  the  nature  of  the 
contract,  and  the  consequences  of  it,  spoke  manifestly  two 
insurances,  and  a  division  between  them.  The  first  object  of 
the  insurance  was  from  London  to  Halifax ;  but  if  the  ship 
did  not  depart  from  Portsmouth  with  the  convoy  specified, 
then  there  was  to  be  no  contract  from  Portsmouth  to  Hali&x. 
The  parties  then  have  said,  *We  make  a  contract  from 
London  to  Halifax ;  but  on  a  certain  contingency  it  shall 
only  be  a  contract  from  London  to  Portsmouth.*  That  con- 
tingency not  happening,  reduced  it,  in  fact,  to  a  contract  from 
London  to  Portsmouth  only.  The  whole  argument  turned  on 
that  distinction,  and  all  the  Judges,  in  delivering  their 
opinions,  lay  the  stress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being,  in 
fact,  two  voyages  "(t).  His  Lordship  also  said,  that, 
although  the  alleged  usage  was  rejected  by  the  Court,  owing 
to  the  uncertainty  as  to  the  amount,  yet  it  was  considered  to 
show  the  general  sense  of  merchants,  as  to  the  propriety  of 
some  return  being  made  (k). 

Meyer  r.  In  the  next  case  of  the  same  kind  a  ship  insured  "  at  and 

from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  the 
first  of  August,"  did  not  sail  till  the  1st  of  September,  so  that, 
by  this  breach  of  warranty,  the  policy  became  invalid.  The 
assured,  however,  contended  that  the  risk  was  divisible,  and 
had  attached  upon  the  ship  whUe  she  lay  in  port  at  Jamaica 
before  the  1st  of  August ;  he,  however,  gave  no  proof  of  an 
usage  of  trade  to  consider  such  risks  divisible,  or  to  make  a 
rateable  return  of  premium  for  the  risk  at  the  island.  Under 
these  circumstances  the  Court  held  there  could  be  no  appor- 
tionment, and  Buller,  J.,  said,  "In  all  insurances  from 
Jamaica,  the  policy  nms  *  at  and  from,'  and  though  in  many 
instances  the  voyage  has  not  been  commenced,  yet  there  never 

(A)    In   Bonnon   r.   Woodbridge      Jf'H^"'  ^'***"  ^"'''^'  ^ 
(1781),  2  Dougl.  789,  ^-jtia: 
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was  an  idea  of  any  part  of  the  premium  being  returned ;  and  Sect.  1240. 
no  usage  to  do  so  has  been  found  by  the  jury  "  (/). 

1250.  In  a  subsequent  case  Buller,  J.,  rests  this  decision 
solely  on  the  ground  that  no  usage  was  found  (w),  and  it  is 
plain  that  on  no  other  basis  can  it  be  reconciled  with  the  two 
following  cases : — 

A  ship,  insured  "  at  and  from  any  port  or  ports  in  Jamaica  CkOe  p. 
to  London,  following  and  commencing  from  her  first  arrival 
there,  warranted  to  sail  with  convoy  for  the  voyage  from  the 
place  of  rendezvous,"  did  not  sail  with  convoy  from  the 
rendezvous,  so  that  the  warranty  was  broken,  and  the  under- 
writers were  off  the  risk,  at  all  events  from  the  time  of  sailing. 
But  some  evidence  being  given  of  an  usage  in  such  cases  to 
apportion  the  premium,  the  jury  thought  that  one  half  per 
cent,  for  the  risk  in  port  at  Jamaica  should  be  retained,  and 
the  residue  for  the  risk  from  Jamaica  to  London  returned. 
Lord  Mansfield  was  of  the  same  opinion,  remarking,  that 
wherever  there  is  a  contingency  in  the  voyage,  the  risk  may 
be  divided,  and  that  the  reason  why,  in  such  cases,  there  are 
not  two  policies,  is  that  the  risk  *  at  *  is  capable  of  exact  com- 
putation (n). 

In  the  next  case,  goods  were  insured  ^'  at  and  from  Jamaica  Longr.  AUen 
to  London,  warranted  to  depart  with  convoy  for  the  voyage, 
and  to  sail  on  or  before  the  1st  of  August,  &c. ;  "  the  ship 
sailed  before  the  1st,  but  without  convoy ;  the  assured  brought 
his  action  for  a  proportionable  return  of  premiimi  in  respect 
of  the  voyage  from  Jamaica  to  London.  The  jury  found  for 
the  plaintiff,  and  also  found  specially  "  that  it  was  the  con- 
stant and  invariable  usage  in  insurances  at  and  from  Jamaica 
to  London,  warranted  to  depart  with  convoy,  or  to  sail  on  or 
before  a  certain  day,  to  return  the  premium,  deducting  half 


(I)  Meyer  r.  Gregflon  (1784),  3  ''InMeyertr.  Gregsonno  iiB»ge  waa 

Dougl.  402;   2  Park,  Ins.  796;  2  found." 
Mft"*^«^ll)  Ins.  666. 

(m)  In  Long  v.  AUen  (1786),  4  W  CWe  p.  MaoheU  (1786),  2  Mar- 

Dongl.  278 ;  2  ManhaU,  Ins.  669.  ahaU,  Ins.  667 ;  2  Park,  Ins.  797. 
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Beet.  1250.  per  cent.,  if  the  ship  sailed  witiiout  eonToy  or  after  the  day 
prescribed." 

The  Court  determined  that  the  assured  was  entitled  to 
recover  according  to  the  usage  proved ;  and  with  reference  to 
distinct  risks  insured  by  one  policy,  Lord  Mansfield  said, 
"  My  opinion  has  been  to  divide  the  risks.  I  am  aware  that 
there  are  great  diflSculties  in  the  way  of  apportionments,  and, 
therefore,  the  Court  has  always  leaned  against  them.  But 
where  an  express  usage  is  found  by  the  jury,  the  difiSculty  is 
cured"  (o). 


Where,  how- 
ever, the  risk 
18  entire  under 
the  policy, 
and  has  onoe 
commenced, 
no  retnrn  of 
premium  can 
take  place,  no 
matt^  how 
short  a  time 
the  risk  may 
haye  lasted. 

As  in  policies 
*'  at  and 
from." 

Moses  r. Pratt. 

Or  thongh 
ship  may  saU 
unseaworthy. 
Annan  v. 
Woodman. 


No  retnm  of 
premium  in 
oases  of 
deviation. 


1261.  If,  however,  upon  the  true  construction  of  the  policy 
the  risk  be  entire  and  indivisible ;  then,  if  it  has  once  com- 
menced—if,  for  instance,  the  ship  once  get  under  weigh  and 
sail  on  the  voyage  insured — ^the  premium  is  acquired,  though 
she  may  return  the  next  instant  and  whoUy  abandon  tiie 
voyage  {p). 

So  where  the  insurance  is  "  at  and  from,"  and  the  risk 
imder  the  policy  entire,  there  can  be  no  return  of  premium, 
though  the  ship  may  be  lost  while  at  the  port  waiting  to  take 
in  a  cargo  {q), 

A  ship  insured  "  at  and  from  "  a  port  sailed  on  her  voyage 
and  was  lost.  It  appeared  that  though  she  was  not  sea- 
worthy for  the  voyage  when  she  sailed,  she  was  yet  suffi- 
ciently seaworthy  for  lying  "  at "  the  port.  The  Court  held, 
that  as  the  insurance  was  ^'  at  and  from,"  the  risk  had 
commenced,  and  being  entire,  there  could  be  no  return  of 
premixun  (r). 

Upon  the  same  principle  it  is  a  familiar  rule  that,  as  de- 
viation does  not  avoid  the  policy  ab  initio^  but  only  discharges 
the  underwriter  from  the  time  the  ship  leaves  the  course  of 


(o)  Long  r.  Allen  (1786),  4  Dongl. 
276 ;  2  Park,  Ins.  707 ;  2  Marshall, 
Ins.  668.  Boiler,  J.,  also  entirely 
rests  the  case  on  the  ground  of  nsage. 
See  also  8,  P.,  BothweU  r.  Cooke 
(1797),  1 B.  &P.  172;  and2MarBhall, 
Ins.  666,  n.  (a). 


(p)  2  Marshall,  Ins.  669,  and  the 
anthoritiee  there  cited;  and  see  2 
Phillips,  Ins.  s.  1820. 

{q)  Moses  V.  PteU  (1814),  4  Camp. 
296. 

(r)  Annen  r.  Woodman  (1810),  3 
Taunt.  299. 
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the  voyage,  the  assured  is  not  entitled  to  a  return  of  premium  Sect.  1251. 
in  cases  of  deviation  («). 

The  only  difficulty,  then,  is  in  ascertaining  when  the  risk  When  the  risk 

is  to  ho 

shall  be  regarded  as  entire  and  indivisible ;   and  with  regard  regarded  as 
to  this  an  important  test  is  its  being  insured  for  one  entire  ^^^^^' 
premium. 

Where  the  policy  is  on  time,  and  the  insurance  for  a  One  entire 
specified  term  at  one  entire  premium,  there  can  be  no  doubt : 
in  such  cases,  if  the  risk  have  once  commenced,  though  an 
event  may  happen  immediately  afterwards  which  determines 
the  contract,  there  shall  be  no  return  of  premium  (t).  And  Or  a  gross 
if  a  gross  smn  be  given  as  premiimi  it  makes  no  difference 
that  it  is  expressed  in  the  policy  to  be  at  so  much  per  cent, 
per  month ;  for  this  shall  be  deemed  only  a  mode  of  comput- 
ing the  gross  sum,  and  does  not  make  the  contract  a  monthly 
insurance  [u). 

A  ship  was  insured  "  at  and  from  Honfleur  to  the  Coast  of  Round  voyage 
Angola ;  during  her  stay  and  trade  there,  and  at  and  from  premium.  ' 
thence  to  her  port  or  ports  of  discharge  in  St.  Domingo,  and  ^^?'.^' 
at  and  from  St.  Domingo  back  again  in  Honfleur,"  at  a 
premium  of  eleven  per  cent.  The  ship  in  sailing  from 
Angola  to  St.  Domingo  was  guilty  of  a  deviation,  which 
discharged  the  underwriters  from  that  time,  and  was  lost  on 
her  passage  home  from  St.  Domingo  to  Honfleur.  Lord 
Mansfield  and  the  Court  of  King^s  Bench,  considering  that  in 
this  case  the  premium  was  estimated  at  one  entire  sum  for 
the  whole ;  and  also  (which  his  Lordship  thought  extremely 
material  as  distinguishing  the  case  from  Stevenson  v.  Snow, 
&c.)  that  there  was  no  where  any  contingency  at  any  period, 
out  or  home,  mentioned  in  the  policy,  which,  happening  or 
not,  was  to  put  an  end  to  the  insurance— held  that  the  whole 
was  one  entire  risk,  and,  therefore,  that,  as  it  had  once  begun, 
the  whole  premium  was  due  (x). 

(«)  Hoggr.  Homer  (1797),  2  Park,  {u)  Lorraine  9.  Thomlinson  (1781), 

Ins.  782;  Tait  r.  Levi  (1811),  14  2  Dougl.  686 ;  2  Marshall,  Ins.  676. 
East,  481. 

(0  TjTie  V.  netoher  (1777),  Cowp.  W  Bermon  v.  Woodbridge  (1781), 

666.  2  Doogl.  781. 
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Sect.  1252.  1253.  The  general  result  of  all  the  above  eases  seems  to  be, 
Law  in  the  that  where  no  usage  is  proved  to  the  contrary,  an  entire  pre- 
mium cannot  be  divided  and  apportioned  unless  the  risks  are 
divided  in  the  policy  in  such  a  manner  as  to  show  that  the 
parties  had  distinct  risks  in  contemplation ;  and  the  law  as  to 
this  point  seems  to  be  the  same  in  the  United  States  (y). 
In  Prance.  In  France  the  law,  as  fixed  by  the  356th  Axtide  of  the 

Code  de  Commerce,  is  that  on  an  insurance  on  goods  for  the 
round  voyage,  out  and  home,  if  no  homeward  cargo  is  in  fact 
loaded  on  board,  the  underwriter  shall  only  retain  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  contrary. 
Boulay-Paty,  admitting  the  law  to  be  as  thus  fixed  by  the 
Code,  yet  contends,  and  apparently  with  very  good  reason, 
that  such  a  provision  in  cases  where  the  outward  and  home- 
ward passages  together  make  one  entire  risk  insured  at  one 
entire  premium,  is  opposed  to  sound  principle,  and  must  be 
regarded  as  an  anomalous  exception  to  the  general  rules  of 
Maritime  Law  on  this  subject  (s). 

Return  of  1263.  The  decisions  which  we  are  about  to  refer  to,  in  so 

oases  of  ^  far  as  the  illegality  in  point  consisted  in  the  gaming  or 
famdT*^  ^'  wagering  nature  of  the  contracts  imder  which  the  premiums 
were  paid  (a),  are  now  of  less  importance,  owing  to  the  pro- 
visions of  the  Gaming  Act,  1892,  which  make  it  impossible  to 
maintain  any  action  for  the  recovery  of  any  money  paid 
under  or  in  respect  of  any  such  contract.  But  in  so  far  as 
such  illegality  is  due  to  other  considerations,  for  example 
where  the  voyage  has  been  intended  to  cover  an  illegal  traffic, 
as  was  the  case  in  Palyart  v.  Leckie  (6),  their  authority 
appears  to  remain  unimpaired. 


(y)  Donath  v,  Ins.  Go.  of  North  p.p.i.  policies,  are  in  praotice  often 

America^  4  Dall.  463,  cited  2  Pliillips,  entered  into  with  perfect  bona  JUht^ 

Ins.  s.  1834)  and  see  the  other  cases  and  withont  any  intention  to  gamble; 

cited  there.  and  it  must  not  be  assumed  that  sudh 

(z)  4   Boulay-Paty,    Droit    Mar.  policies  are  '*  by  way  of  g^aming  or 

97 — 100.  wagering"  within  the  meaning  of 

(a)  It  most  be  remembered  that  the  Gkuning  Acts.    See  ante,  s.  315. 
what  are  oommonly  called  wager,  or  (b)  6  M.  &  S.  290. 
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Where  the  risk  has  never  commenced,  the  premium  may  be  Sect.  1258. 
recovered   back  as  money  advanced  without  any  considera-  Where  the 
tion ;  but  if  it  have  been  advanced  on  a  consideration  which  the  assured  ' 
fails  because  the  contract  is  illegal — for  example,  a  wager  ^^^  back 
policy,  or  a  policy  to  cover  illicit  or  prohibited  trading,  and  if  *^®  premium, 
the  contract  have  been  executed— then  another  principle  comes 
into  play,  and  the  case  falls  within  the  rule  in  pari  delicto 
potior  est  conditio  possidentis.     The  assured,  therefore,  imless 
he  was  ignorant  of  the  fact  of  the  illegality  (for  ignorance  of 
the  law  is  no  excuse),  will  not  be  entitled  to  any  return  of 
premiimi,  unless  indeed  he  should  prefer  his  claim  while  the 
contract  is  still  executory. 

In  one  of  the  first  cases  in  which  the  question  arose,  the  Wag«r 
policy  was  effected  on  the  amount  of  a  bond  given  by  an  ^^\, 
East  India  captain  to  secure  his  private  adventure,  valued  at  Boiirieu. 
26,000/.  "without  further  proof  of  interest  than  the  bond, 
free  of  average  and  without  benefit  of  salvage  *';  after  the 
captain  had  arrived  safe  with  his  adventure,  the  assured  claimed 
a  return  of  the  premium,  on  the  ground  that,  this  being  a 
wager  policy,  the  contract  was  void.     Lord  Mansfield,  at  the 
trial,  being  of  this  opinion,  held  that  as  both  parties  were  in 
pari  delicto  the  rule  of  potior  est  conditio  possidentis  applied, 
and  that  the  plaintiffs  could  not  recover  the  premium,  and  on 
motion  for  a  new  trial  the  Court  took  the  same  view. 

1264.  The  distinction  above  referred  to  between  contracts  exe-  Distinctioii 
cuted  and  contracts  executory  appears  to  have  been  suggested  tractewce^^" 
for  the  first  time  in  this  case  by  BuUer,  J.,  who  said:  "There  is  ^^^^^ 

*'  '      '  executory. 

a  sound  distinction  between  contracts  executed  and  executory ; 
and  if  an  action  is  brought  to  rescind  a  contract,  you  must  do  it 
while  the  contract  still  remains  executory,  and  then  it  can  only 
be  done  on  the  terms  of  restoring  the  other  party  to  his  original 
situation.  If  the  plaintiffs  in  the  present  case  had  brought 
their  action  before  the  risk  was  over  and  the  voyage 
finished  (o),  they  might  have  had  a  ground  for  their  demand ; 

{e)  It  is  doubtful  whether  the  con-      executed  within  the  meaning  of  the 
tract  would  not  be  considered  to  be      rule  as  soon  as  the  risk  commences. 
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[PARTm. 


Sect.  1254.  but  they  waited  till  the  risk  (such  as  it  was,  not  indeed 
founded  in  law,  but  resting  in  the  honour  of  the  defendant) 
had  been  completely  run  "  (d). 

This  distinction  has  been  adopted  in  subsequent  cases,  and 
it  is  now  well  established,  after  much  expression  of  regret  by 
learned  judges  over  this  deviation,  that,  so  long  as  the  contract 
remains  executory,  any  money  paid  under  it,  such  as  premium 

Proviflo.  in  the  case  of  insurance,  may  be  recovered  back  (e).     But  it 

seems  to  be  a  condition  to  the  right  of  action  for  this  end  that 
before  writ  issued  the  assured  shall,  by  formal  notice  to  ihe 
underwriter,  have  renounced  his  contract.  When,  therefore, 
a  policy  was  effected  on  goods  by  the  "  Audaz  "  (a  Spanish 
ship),  or  any  other  ship  or  ships,  with  the  intention  of  covering 
an  illegal  shipment  of  cotton  for  Liverpool  from  New  Orleans, 
a  port  of  the  United  States,  then  at  war  with  this  country 
— but  no  shipment  was  ever  made,  or  other  thing  happened 
within  the  scope  of  the  policy,  to  make  the  risk  attach,  and 
the  assured  brought  an  action  to  recover  back  the  premium 
on  the  ground  of  the  illegality  of  the  contract — the  Court 
held  that  he  could  not  recover,  because  he  had  not  renounced 
the  contract  by  notice  to  the  underwriter  before  action 
brought  (/). 

1255.  Where  the  risk  has  commenced  and  the  event  taken 
place,  the  application  of  the  general  principle  has  never  been 
doubted. 

Thus,  where  the  risk  had  commenced  and  a  loss  by  capture 


If  the  risk  haa 
commenoed, 
no  return  of 
preminm  in 
respect  of 
lUegal 
contract. 


Mr.  MacLachlan  appears  to  have 
been  of  this  yiew  (Amould,  Mar. 
Ins.  6th  ed.  p.  1105) ;  and  cf.  Her- 
man V.  Jenohner  (1885),  16  Q.  B.  D. 
561,  and  Kearley  r.  Thomson  (1890), 
24  Q.  B.  D.  742. 

{d)  Lowry  v.  Bonrdien  (1780),  2 
Doagl.  468. 

{f)  Tappenden  v,  Randall  (1801), 
2  B.  &  p.  467 ;  Anbert  v.  Walsh 
(1810),  3  Tannt.  277 ;  Bone  r.  Ek- 
less  (1860),  6  H.  &  N.  925 ;  29  L.  J. 
Ex.  438 ;  Taylor  v.  Bowen  (1876), 


1  Q.  B.  D.  291 ;  Herman  t.  Jenohner 
(1885),  15  Q.  B.  D.  561 ;  Leake  on 
Contracts,  3rd  ed.  p.  672.  It  was 
doubted  by  Fry,  L.  J.,  in  deHrering 
the  judgment  of  the  Court  of  Appeal 
in  Kearley  r.  'Diomsan  (1890),  24 
Q.  B.  D.  at  p.  746,  but  the  learned 
Judge  appears  to  be  in  error  instating 
that  the  pzinoiple  is  not  to  be  found 
in  any  case  earlier  than  Taylor  w. 
Bowers. 

(/)  Palyart  i^.  Leckie  (1817),  6 
M.  ft  S.  290. 
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taken  place  under  a  policy  void   as  being  a  re-insurance  Sect.  Id55. 

within  the  19  Geo.  2,  c.  37,"  s.  4,  the  Court  of  King's  Bench 

decided  that  there  could  be  no  return  of  premium  {g).    So, 

where  it  appeared  that  the  policy  had  been  effected  in  this 

country  to  cover  a  trading  with  Holland,  then  in  a  state  of 

war  with  Great  Britain,  and  a  return  of  premium  was  claimed 

after  the  risk  had  been  run  and  a  loss  by  capture  taken  place, 

the  same  Court  held  on  the  same  principle  that  no  return 

could  be  made  (A).     On  the  same  ground  it  was  held  that  no 

return  could  be  claimed  in  respect  of  a  policy  intended  to 

cover  a  trade  carried  on  in  contravention  of  our  navigation 

laws,  when  they  existed ;  and  this,  though  the  assured  be  a 

foreigner,  for  that  fact  will  not  excuse  his  ignorance  of  the 

trade  laws  of  the  country  with  which  he  effects  insurances 

and  engages  in  commerce  (t).     It  is  otherwise,  however,  where  Except  where 

the  policy  is  efEected  in  ignorance  of  the  facts.     Thus,  where  ig^^anoe  of 

the  agent  of  a  foreigner  effected  an  insurance  in  this  country  '*^* 

after  hostilities  had  been   actually  declared  against  Great 

Britain  by  the  foreign  government  of  which  the  assured  was 

a  subject,  but  without  any  knowledge  of  that  circimistanoe 

on  the  part  of  the  agent,  or  any  possibility  of  knowing  it  at 

the  time  of  effecting  the  policy,  the  Court  held  that  under 

these  circumstances  the  premium  should  be  recovered  back, 

for  the  plaintiffs  had  paid  for  an  insurance  from  which, 

without  any  fault  imputable  to  themselves,  they  could  never 

derive  any  benefit  {k). 

So  where  a  licence  necessary  to  legalize  the  voyage  was — 
without  the  fault  or  knowledge  of  the  assured,  and  contrary 
to  the  opinion  and  expectation  which  they  might  reasonably 
entertain — ^not  procured  till  after  the  ship  had  sailed ;  this 
was  held  to  f  aU  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium  {t), 

is)  Andree  v.  Fletcher  (1789),  3  P.    36 ;    8,    P.    Lubbock   v.  Pottg 

T.    R.    266  ;     Howard   r.    Refuge  (1806),  7  East,  449. 

Friendly  Society  (1886),  54  L.T.  644.  (k)  Oom  r.  Bruce  (1810),  12  East, 

(A)  Vandyck  v.  Hewitt  (1800),  1  226. 

East,  96.  (/)  Henry  r.  Staniforth  (1816),  4 

(i)  Morokr.  Abel  (1803),  3  B.  ft  Gamp.  270;  i9.(7.afiHentigr.Staiii- 
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[part  III. 


Sect.  1255.  Where,  howerer,  the  want  of  the  licence  at  the  time  of 
sailing  was  a  &Lct  within  the  knowledge  of  the  assured,  it 
was  held  that  he  oonld  claim  no  return  of  premium,  though 
the  licence  was  procured  as  soon  as  possible  after  the  ship 
sailed  (m). 

Yet  illegality  of  contract  is  no  defence,  except  for  a  prin- 
cipal ;  a  mere  agent  cannot  stop  the  money  and  set  up  this 
as  a  bar  to  the  action.  When,  therefore,  a  loss,  notwithstand- 
ing the  illegality  of  the  transaction,  was  paid  by  the  under- 
writer to  the  broker  of  the  assured,  this  defence  failed  the 
broker  in  an  action  by  his  principal  to  recover  the  money  (w). 
Nor  does  this  position  appear  to  be  affected  by  the  proTisions 
of  the  Gaming  Act,  1892  (o). 


megalityno 
defence  for 
an  agent 
against  his 
principal. 


Premimn 
must  be 
reiurued 
whererer  the 
polioT  is  ren- 
dered void  by 
the  fraad  of 
thennder- 
writer. 


No  retuni 
where  the 
fraud  is  on 
the  part  of 
the  assured. 


1256.  It  never  has  been  doubted,  and  indeed  on  principle 
is  abundantly  dear,  that  the  premium  must  be  returned 
whenever  the  policy  is  rendered  void  by  the  fraud  of  the 
underwriter.  As,  if  an  insurance  be  made  on  a  certain 
voyage  "  lost  or  not  lost,"  when  the  underwriter,  at  the  time 
he  subscribes  the  policy,  privately  knows  that  the  ship  has 
arrived  safe,  he  will  be  bound  to  restore  the  premium  (j»). 
So,  if  the  contract  be  void  by  the  positive  misrepresentation 
of  the  underwriter,  the  assured  may  recover  back  the  pre- 
mium (q) ;  though  a  mere  statement  of  the  underwriter's 
belief  or  expectation  would  not  entitle  him  to  do  so  (r). 

For  some  time,  however,  it  was  a  subject  of  very  fluctu- 
ating decision  in  our  English  Courts,  whether  the  assured  was 
or  was  not  entitled  to  a  return  of  premium  where  the  contract 


forth  (1816),  6  H.  &  S.  122.  See 
also  SifFken  t.  AQnatt  (1813),  1 
H.  ft  S.  39. 

(m)  Cowie  v.  Barher  (1815),  4 
M.  ft  S.  16. 

(fi)  Tennant  r.  Elliot  (1797),  1 
B.  ft  P.  3 ;  Farmer  v.  BnsseU  (1798), 
tM.296;  Boosfieldr.  Wilson  (1846), 
16  L.  J.  Ex.  44. 

(o)  De  Mattoe  v.  Benjamin  (1894), 


68L.  J.Q.B.248;  Bnrge  v.  Ashlej, 
[1900]  1  Q.  B.  744,  approvingr  O'Snl- 
liyan  r.  Thomas,  [1895]  1  Q.  B.698. 

(p)  Lord  Mansfield  in  Garter  w, 
Boehm  (1766),  8  Burr.  1909. 

{q)  DoffeU  v.  Wilson  (1808),  1 
Gamp.  401. 

(r)  F^wson  v.  Watson  (1778), 
2  Gowp.  787 ;  Barber  v,  Eletoher, 
1  Bongl.  292. 
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was  rendered  void  ab  initio  by  his  own  fraud  («).  The  point,  Sect.  1256. 
however,  agreeably  to  truer  notions  of  justice  and  good 
policy,  is  now  clearly  established  in  our  English  jurispru- 
dence, that  wherever  the  contract  is  avoided  by  gross  and 
actual  fraud  on  the  part  of  the  assured,  whether  committed 
by  himself  or  his  agent,  there  shall  be  no  return  of  pre- 
mium (^). 

There  must,  however,  be  actual  fraud  on  the  part  of  the  AUtery  in  case 
assured  or  his  agents  thus  to  preclude  him  from  recovering  represenution 
back  the  premium ;  a  mere  misrepresentation  made  without  '^^^^o^^^^^d- 
actual  fraud  (t.e.,  wilful  intention  to  deceive)  does  not  dis- 
entitle the  assured  to  a  return  of  premium.     "  Where  there 
is  fraud,"  says  Qibbs,  C.  J.,  "  there  is  no  return  of  premium, 
but  upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  there  must  be  a  return  of  premium  "  (w). 

In  the  same  way,  where  the  contract  is  avoided,  ab  initio^  Premium 
by  the  fault  of  the  assured  (under  such  circumstances  as  not  ^h^^ucy 
to  imply  actual  fraud)  in  failing  to  comply  with  any  warranty,  readered  void 
either  express  or  implied,  the  assured  will  be  entitled  to  a  the  fault  of 
return  of  premium.     Thus,  if  the  ship  do  not  sail  on  the  not  oomply- 
day  prescribed,  or  do  not  depart  with  convoy,  or  be  not  sea-  ^^^68  &^*^' 
worthy,  and  there  be  no  fraud  on  the  part  of  the  assured,  he 
may  recover  back  the  premium  {x). 

(s)  See  the  cafies  of  Whittingham  In  Waters  i;.  Allen  (1843),  6  Hill, 

V.    Thomburgh  (1690),   2    Vernon,  K.  Y.  421,  the  voyage  was  divided 

206  ;  Da  Costa  v,  Scanderet  (1723),  by  the  policy  into  two  distinot  risks, 

2  P.  Will.  170 ;  Wilson  v.  Ducket  to  each  of  which  a  separate  premium 

(1762),  3  Burr.  1361.    The  two  first  was  a£Bzed.     Soon  after  the  com- 

at  Chancery,  and  the  last  at  Common  menoement  of  the  earlier  risk  the 

Law  before  Lord  Mansfield,  are  in  vessel  was  fraudulently  scuttled  by 

favour  of  aUowing  the  return  even  in  the  assured,  so  that  the  later  risks 

cases  of  gross  fraud.  were  never  incurred.     It  was  held 

{t)  Tyler  tr.  Home  (1785),  2  Mar-  that,   notwithstanding  such   fraud, 

shall,  Ins.  661 ;  Chapman  v,  Eraser  the  premium  for  the  latter  might  be 

(1793),  ibid.    In  Tyler  tr.  Home  the  recovered  back, 
fraud  was  very  gross,  for  the  assured  (»)  Feise  v.  Parkinson  (1812),  4 

had  instmcted  his  broker  to  effect  Taunt.  639 ;  ace.  Anderson  v.  Thom- 

the  policy  after  receiving  private  in-  ton  (1853),  8  Ezch.  420  ;  Bivaz  r. 

formation  of  the  loss  of  the  ship.  Gerussi  (1880),  4  Asp.  M.  L.  C.  377  ; 

The  fraud  must,  however,  probably  6  Q.  B.  D.  222. 
be  in  the  procuring  of  the  contract.  (:r)  2  Marshall,  Ins.  663.  Numerous 

VOL.  11.  4  r 
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Sect.  1266. 

Or  by  makmg 
a  material 
alteration. 


Return  of 
premium  for 
want  of 
interest,  &c. 


Where  no 
interest  at 
risk. 


K  the  poKoy  is  rendered  void  by  the  act  of  the  assured  in 
making  a  material  alteration  in  it  after  subscription,  sjid 
without  consent  of  the  underwriters,  the  assured  will  not  be 
entitled  to  a  return  of  premium  (y). 

1267.  We  have  seen  that,  if  the  risk  have  once  commenced, 
there  can  be  no  return  of  premium  in  respect  to  its  greater 
or  less  duration ;  and  the  reason  is  very  plain,  because  the 
degree  of  risk  cannot  be  calculated  by  duration — «.^.,  it  may 
be  as  great  in  a  day  as  in  a  month.  It  is  otherwise  with  the 
amount  of  the  insurable  interest  or  the  value  at  risk,  it  being 
abundantly  obvious  that  upon  two  lots  of  property  of 
different  values  exposed  to  the  same  perils  the  degree  of  risk 
is  very  different.     The  risk,  in  fact,  varies  with  the  value. 

Hence,  where  the  assured  has  no  interest  covered  by  the 
policy,  either  because  the  interest  in  respect  of  which  he 
insures  is  only  a  bare  contingency  or  expectation,  and  not  an 
insurable  interest,  or  because  he  effects  an  insurance  on  the 
wrong  ship,  in  either  case  he  is  entitled  to  a  return  of 
premium. 

The  rule  in  fact  is,  that  if  through  mistake,  misinforma- 
tion, or  any  other  innocent  cause,  an  insurance  be  made  with- 
out any  interest  whatsoever,  the  insured  is  entitled  to  recover 
back  the  whole  premium  (s). 

In  a  case  of  re-insurance  made  in  ignorance  by  both  parties 


cases  decide  this  point  incidentally. 
Henckel  v.  Royal  Exchange  Ass. 
Co.  (1749),  1  Ves,  317  (breach  of 
warranty  of  neutrality) ;  Allen  t'. 
Long  (1785),  2  Marshall,  Ins.  668 
(to  sail  with  convoy) ;  Annen  v. 
Woodman  (1810),  3  Taunt.  299  (nn- 
seaworthiness) ;  and  Colby  v.  Hunter 
(1827),  3  0.  &  P.  7  (warranted  in 
port).  In  all  these  cases  return  of 
premium  was  claimed  and  allowed. 
The  rule  has  been  explicitly  recog- 
nized in  the  jurisprudence  of  the 
United  States.  2  Phillips,  Ins. 
8.  1844 ;  1  Parsons,  605.  But  it  is 
nevertheless  at  least  doubtful  whether 


an  insurance  **  at  and  from  "  is  void 
ab  initio  by  reason  of  the  fact  that  a 
warranty  to  be  subsequently  per- 
formed—^.^.,  that  the  vessel  shall 
sail  by  a  certain  date — ^is  infringed. 
Where  all  warranties  have  been 
complied  with  which  could  be  com- 
plied with  during  the  vessel's  stay 
in  port,  has  not  the  policy  attached, 
and  can  there  under  such  oiroum- 
stances  be  any  return  of  premium  P 

(y)  Langhom  v,  Cologan  (1812), 
4  Taunt.  30. 

(f )  For  almost  every  position  upon 
the  subject  which  follows,  see  the 
neat  work  of  Emerigon,  o.  xvi  Du 
Bintoume. 
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that  the  vessel  had  arrived  and  delivered  her  cargo  tin-  Sect.  1257. 
damaged,  it  was  argued  for  the  defendant,  who  refused  to 
pay  the  premium,  that  under  the  circumstances  there  was  no 
insurahle  interest  in  the  defendant.  The  Court,  however, 
having  first  held  that  the  policy  had  attached  notwithstand- 
ing the  fact  of  the  risk  having  terminated  beforehand,  held 
further  that  their  opinion  on  the  first  point  necessarily 
involved  their  holding  that  the  defendant  had  an  insurable 
interest  (a). 

1268.  Under  the  old  Prize  Acts,  where  captors  from  the  Instances 
moment  of  capture  acquired  a  contingent  insurable  interest —  prfze  Acts, 
liable  indeed  to  be  divested  by  subsequent  sentence  of 
restoration,  but  valid  till  then, — and  sent  home  their  prize 
under  an  insurance  on  their  own  account^  after  which,  upon 
arrival,  she  was  by  sentence  of  the  English  Ooiu^  of 
Admiralty  restored  to  her  owners — it  was  yet  held  that,  as 
the  risk  on  the  ship  had  commenced  under  the  policy,  the 
assured  could  not  claim  a  return  of  premium  (b).  But  where 
they  had  not  even  a  contingent  insurable  interest  in  her,  but 
merely  a  bare  expectation  depending  on  the  bounty  of  the 
Crown — if  in  such  case,  after  a  loss,  the  imderwriters  availed 
themselves  of  the  want  of  interest  to  defeat  the  claim  on  the 
policy,  the  assured  were  entitled  to  a  return  of  premium  (c). 

In  this  last  cited  case,  after  a  loss,  the  underwriters,  who 
resisted  the  demand  on  the  ground  that  there  was  no  insur- 
able interest,  were  not  allowed  to  retain  the  premium  ;  but 
where  the  ship  had  arrived  safely  and  earned  freight.  Lord 
EUenborough  would  not  allow  the  assured  afterwards  to 
claim  a  return  of  premium,  on  the  ground  that  he  had  no 
insurable  interest,  on  account  of  a  defect  in  his  title  to  the 
ship.  "  The  voyage,"  he  said,  "  has  been  performed,  and  the 
ship  has  arrived  in  safety.  The  freight  has  been  earned  and 
paid.    It  strikes  me  as  now  too  late  to  rip  up  the  matter 

(a)  Bradford  v.  Symondaon  (1881),  W  Boehm  v.  Bell  (1797),  8  T.  R. 

7  Q.  B.  D.  466.    See  6.  C,  mU,      ^^f;  «    ,^      ^  „,,,.    ,, 

(«)  Routhr.  Thompaon  (1809),  11 

*•  ^^^-  East,  428. 
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Sect.  1258.  and  to  say  you  had  no  insurable  interest.     Tou  might  have 

rescinded  the  contract  before  the  event ;    but  after  that  has 

been  determined  in  favour  of  the  underwriters,  it  does  not  lie 

in  your  mouth  to  tell  them  they  were  never  liable,  and  that 

the  premium  was  a  payment  without  consideration ''  (rf). 

Where  insnr-       So  much  for  cases  turning  on  the  mere  want  of  insurable 

by  mistake,  aa  interest.     Of  course,  if  by  mistake  an  insurance  is  effected  on 

^e^Jrrag^     goods  on  board  the  wrong  ship,  &c.,  and  it  turns  out  that  the 

^|^P»JJ®         assured  has  no  scintilla  of  interest  at  risk  under  the  policy,  he 

entitled  to  a    will  be  entitled  to  a  return  of  the  whole  premium  {e). 
return. 

In  case  of  1269.  With  regard  to  return  of  premium  for  short  intereet, 

anoe,  double  over-insurance  and  double  insurance,  the  principle  on  which 
insurance,  &o.  ^j^^  cases  depend  is  simply  this:  That  if  the  underwriter  could 
at  any  time,  and  under  any  conceivable  circumstances,  have 
been  called  on  to  pay  the  whole  sum  on  which  he  has  received 
premiimi,  in  such  case  the  whole  premium  is  earned,  and  there 
shall  be  no  return ;  if,  on  the  other  hand,  he  could  never  in 
any  event  have  thus  been  called  on  to  pay  the  whole,  but  only 
a  part  of  the  amount  of  his  subscription — say  a  half  or  a 
fourth — ^he  ought  not  to  retain  a  larger  proportion  than  one- 
half  or  one-fourth  of  the  premium,  and  must  return  the 
residue  (/). 
Short  intereat  The  cases  in  which  he  may  be  so  called  on  to  make  return 
are,  1st,  where  in  either  a  valued  or  open  policy  only  part  of 
the  property  specified  in,  or  declared  on,  the  policy  is  put  on 
board — as,  for  instance,  if  "  100  bales  of  cotton  "  be  insured 
"  valued  at  1,000/.,"  or  ''  at  10/.  per  bale ; "  or  if  "  100  bales 
of  cotton  "  be  specified  in  the  policy  as  the  subject  of  insur- 
ance without  any  valuation — ^in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  half  the  quantity  of 
interest  intended,  and  declared  to  be  insured,  a  return  of  half 
the  premium  must  be  made  for  short  interest  (g). 

{d)  M'CuUocb    r.    Royal    Exoh.  Marshall,   Ins.   649.      See  this  teat 

Ass.  Co.  (1813),  3  Camp.  406.  applied  in  Fisk  v.  Masterman  (1841), 

(e)  Martin   v,    SitweU    (1691),    1  8  M.  &  W.   165 ;    and  see  alao  2 

Shower,  166.  Hagens,  137,  note  to  No.  534. 

(/)  Stevens,    At.    200,    203 ;    2  (^)  Stevens,  204. 
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Where  "  freight "  is  insiired  generally,  in  a  valued  policy,  Sect.  1269. 
at  a  gross  sum  on  a  general  or  seeking  ship,  this  must  be 
taken  to  mean  freight  on  a  complete  cargo  ;  if,  therefore,  at 
the  time  of  loss  there  is  less  than  the  freight  of  a  complete 
cargo  at  risk,  it  should  seem  that  there  must  be  a  propor- 
tionate return  of  premium  for  short  interest  (h).  So,  in  the 
case  of  an  insurance  "  on  profits,"  if  the  profits  on  a  certain 
quantity  of  goods  are  insured  and  only  part  of  the  goods 
be  put  at  risk,  it  has  been  held  that  the  assured  is  entitled 
to  a  rateable  return  of  premium  (i). 

1260.  The  next  case  is,  where  in  an  open  policy  on  goods  Return  of 
or  freight  the  sum  insured  («>.,  the  aggregate  of  the  different  over-insiir- 
subscriptions)  exceeds  the  value  of  the  property  at  risk,  as,  ^^^' 
for  instance,  if  the  amount  underwritten  be  1,000/.  and  the 
insurable  value  of  the  goods  on  board  be  only  500/.,  it  is 
evident  that  the  underwriters  in  case  of  loss  could  only  have 
been  called  upon  to  pay  to  the  extent  of  500/.,  or  half  the 
sum  insured ;  consequently,  by  the  rule  above  stated,  there 
must  be  a  return  of  half  the  amount  of  the  premiimi.    This 
is  called  a  return  for  over-insurance. 

In  valued  policies,  as  we  have  already  seen,  the  valuation  is  No  return  on 
binding  on  the  underwriter,  so  that  the  assured,  in  case  of  for^v^  ^^ 
loss,  supposing  the  whole  of  the  property  to  which  the  valua-  "«*^**^<^- 
tion  refers  to  have  been  then  on  board,  will  be  entitled  either 
to  the  whole  or  an  aliquot  part  of  the  whole  sum.    As,  there- 
fore, the  imderwriters  upon  such  a  policy  might,  in  the  event 
of  a  total  loss,  have  been  called  upon  to  pay  the  whole  sum 
insured,  they  are  entitled  to  retain  the  whole  premium,  and 
no  return  can  be  made  for  over-insurance,  though  the  sum  in 
the  policy  may  be  double  the  value  of  the  effects  insured  (k). 

(h)  Forbes  v,  AspinaU  (1811),  18  (1868),  32  L.J.  C.  P.  134;  34  L.  J. 

East,  323.    The  point  was  not  de-  C.  P.  37. 

termined  in  this  case,  but  appears  to  ,  „           ^ 

foUow  from  the  prmoiple.  regolating  (')  ^^  '•  ^^^"^  (1812),  16  East, 
return  of  premium.    See  also  as  to 

goods,  Biokman  v.  Carstairs  (1833),  {k)  Stevens,  200 ;  2  Marshall,  Ins. 

5  B.  &  Ad.  651 ;  Tobin  v.  Harford  662,  citing  2  Magens,  137,  n. 


Digitized  by 


Google 


1428  KETURN  OF  PREMIUM       [PART  HI. 

Sect,  laeo.      Where,  after  efiFecting  one  insurance  on  his  property,  the 
Return  of        merchant,  ignorant  of  its  real  value  and  wishing  to  be  fully 

preminms  in  -i       m  n       i        •  ^  i. 

oases  of  dou-  protected,  effects  further  insurances  on  the  same  property  by 
e  insurance,  ^^^p  policies  with  a  different  set  of  underwriters,  the  law  is 
that  if  the  total  amoxmt  thus  insured  on  the  difEerent  policies 
exceeds  the  insurable  value  of  the  property  at  risk,  the 
merchant  can  only  recover  up  to  the  extent  of  such  value ; 
but  may  do  so  from  whichever  set  of  imderwriters  he  pleases 
(i.e.,  up  to  the  extent  of  their  subscriptions),  leaving  the 
different  imderwriters  to  contribute  rateably  amongst  them- 
selves to  the  loss.  There  is  also  no  doubt  that,  in  such  cases 
of  double  insurance,  the  assured  is  entitled  to  a  rateable  return 
of  premium,  proportioned  to  the  amount  by  which  the  aggre- 
gate sum  insured  in  all  the  policies  exceeds  the  insurable 
value  of  the  property  at  risk. 

Apportion-  1261.  It  remains  only  to  consider  how  the  return  of  pro- 

retum  of  pre-  mium  in  such  cases  is  apportioned  amongst  the  underwriters 

^^^^  themselves. 

"^^^^^^  In  the  first  place,  it  is  clear  that,  where  the  over-insurance 

poliojr!^        is  by  a  single  policy,  all  the  underwriters  contribute  rateably 

to  the  return  of  premium  without  regard  to  the  date  of  their 

subscriptions ;  the  rule,  as  laid  down  by  Marshall,  being,  that 

"  all  the  underwriters  upon  a  policy  in  which  the  effects  are 

insured  beyond  their  value,  must  bear  any  loss  that  may 

happen,  and  repay  a  part  of  the  premium  in  proportion  to 

their  respective  subscriptions,  without  regard  to  the  priority 

of  their  dates"  (/). 

On  eever^  It  is  also  stated  by  Emerigon,  as  the  rule  of  the  law  mari« 

pohoiee  of  the    .  war 

same  date.       time,  that  several  policies  effected  on  the  same  date  are  oon« 

sidered  to  form  but  one  policy,  and  the  rule,  therefore,  as  to 

the  return  of  premium  in  this  case  is  the  same  as  in  the 

On  several      last  (m).    But  where  several  policies  or  sets  of  policies  are 

policies  of  dif  -  , 

ferent  dates,    effected  on  the  same  subject  at  different  dates,  the  foreign  law 
maritime  regards  only  the  policy  or  policies  first  in  point  of 

(/)  2  Marshall,  Ins.  649.  See  also  the  case  of  Fiak  r.  Master- 

{m)  2  Emerigon,  c.  xvi  8.  4,  p.  196.      man  (1841),  8  M.  ft  W.  165. 
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date  as  binding,  up  to  the  amount  of  the  value  actually  at  Sect.  1261. 
risk,  and  the  return  of  premium  is  confined  to  the  imder- 
writers  on  the  other  policies  (n). 

The  rule  of  the  English  law  attaches  no  importance,  except 
in  the  one  case  hereinafter  to  be  mentioned,  to  such  difference 
of  date,  and  is  thus  correctly  expressed  by  Marshall : — "  If, 
by  several  policies  made  without  fraud,  the  sum  insured 
exceed  the  value  of  the  effects,  these  several  policies  will  in 
effect  make  but  one  insurance,  and  will  be  good  to  the  extent 
of  the  interest  of  the  assured,  and,  in  case  of  loss,  aU  the 
underwriters  on  the  several  policies  shall  pay  according  to 
their  respective  subscriptions ;  and  it  foUows  from  thence,  that 
all  the  underwriters  on  the  several  policies  would  be  equally 
boimd  to  make  a  return  of  premium  for  the  sum  insured 
above  the  value  of  the  effects  in  proportion  to  their  respective 
subscriptions  "  (o) . 

1262.  The  exception  above  referred  to  arises  in  cases  where.  No  appor- 
of  the  several  policies  effected  on  the  same  subject  at  different  ^he™  whole 
dates,  the  earlier  have  actually  attached  before  the  later  have  ^^Lh^*^^ 

been  imder written.    Under  such  circumstances,  the  later  only  the  earlier 

polioieB. 
are  subject  to  a  claim  for  return  of  premium  in  case  of  over- 
insurance,  because  imtil  their  execution  the  earlier  were  sus- 
taining a  risk  equal  to  the  full  amount  of  the  sums  subscribed. 
This  was  determined  on  the  following  state  of  facts: — A  Fiak  v. 
merchant  m  New  Orleans,  havmg  shipped  a  large  consign- 
ment of  cottons  to  a  Liverpool  house,  directed  them  to  effect 
an  insurance,  whieh  they  immediately  did,  on  the  12th  of 
April,  by  several  policies  in  London  to  the  amount  of  14,150/., 
and  on  the  13th  of  April,  by  several  other  policies,  both  in 
Liverpool  and  at  London  (the  agents  in  the  one  place  being 
imaware  of  what  was  being  done  at  the  other),  to  the  amoimt 
of  22,300/.  more.  Thus  the  total  amount  insured  was 
36,450/.,  and  the  value  of  the  cottons  as  fixed  by  the  different 

(fi)  Emerigon,  c.  zri.  s.  4,  pp.  140,  Steyens,  Ay.  tit.  Betnm  of  Premiom, 
141.  206,  and  also  M<Oiillooh'8Ck)m.  Diet. 

(o)  2    Marshall,    Ins.    649.     See      tit.  Mar.  Ins.  750,  ed.  1880. 
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Sect.  1262.  policies  was  30,333/.,  which  left  6,117/.  as  the  amount  of  over- 
insurance  on  the  aggregate  of  all  the  policies.  The  cottons 
having  arrived  safely,  the  Court,  after  argument,  decided  that 
as,  in  case  a  loss  had  occurred  \>efore  the  policies  of  the  13th 
of  April  were  effected,  the  imderwriters  upon  the  policies  of 
the  12ih  of  April  would  have  been  liable  to  the  full  extent  of 
their  subscriptions,  so  they  were  entitled  to  retain  the  whole 
amoimt  of  their  premiums. 

The  Court  directed  accordingly,  1.  That  the  assured  should 
have  a  return  of  premium  to  the  amount  of  the  over- 
insurance,  such  amoimt  to  be  ascertained  by  talking  into 
account  all  the  policies ;  2.  That  no  return  of  premium  was 
to  be  made  in  respect  of  the  policies  eflPected  on  the  12th  of 
April ;  3.  But  that  all  the  underwriters  who  subscribed  the 
policies  of  the  13th  should  contribute  rateably  to  the  return, 
in  proportion  to  the  sums  insured  by  them  respectively  on 
that  day  (p). 

Bale  and  In  the  United  States,  policies  usually  contain  stipulations 

practice  in  the      ii*i>ii  -ii  :i  ••  ii 

United  States,  whereby,  it  the  assured  has  made  any  prior  msurance  on  the 

property,  the  insurers  are  to  be  answerable  only  for  so  much 

as  the  amoimt  of  such  prior  insurance  may  be  deficient 

towards  covering  the  property,  and  shall  return  the  premium 

upon  so  much  of  the  sum  insured  as  they  shall  be  exonerated 

from  by  such  prior  insurance  (q). 

Eetum  of  pre-      1263.  It  is  frequently  agreed  between  the  parties  that,  upon 

express  stipu-  the  happening  of  a  certain  event,  or  the  performance  of  some 

stipulation,  the  assured  shall  return  a  part  of  the  premium, 

{p)  Fisk  r.  Masterman  (1811),  8  taken  in  the  text  is  that  of  Fhillipe, 

M.  &  W.  165.     Amoold  (2nd  ed.  s.  1838,  and  was  that  adopted  hy 

p.   1227)  considered  that  this  case  Mr.  MacLachlan  (Amoold,  Mar.  Ins. 

decided  that  in  aU  oases  of  over-  6th  ed.  p.  1114). 
insurance  by  several  policies  on  diffe-  (q)  2  Phillips,  Ins.  s.  1839.  A  similar 

rent  dates,  the  liability  to  return  rule  prevails  in  most  other  oountriee, 

premium  is  thrown  solely  upon  the  ^„  . ^^^^  .  r        j»       -u 

f .      .  t  i^v  X  .1.  causmg  confusion,  as  Lowndes  ob- 

later  msurers,  whether  or  not  the 

risk  had   already  attached  on  Uie  ^^^  when  part  of  an  insurance  ia 

prior  poUdee  when  the  later  sets  were  effected    here    and    part    abroad: 

^tered  into.     The  view,  however,  Lowndes,  Mar.  Ins.  s,  63, 
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and  clauses  to  this  effect  axe  accordingly  in  such  case  inserted  Sect.  1263. 
in  the  policy  (r). 

The  clause  which  has  given  rise  to  the  greatest  amount  of  Inoaflothe 
discussion  in  our  jurisprudence,  is  that  which  provides  for  a  convoy,  and 
return  of  part  of  the  premium  in  case  the  ship  "  sails  with  ""^®*- 
convoy  and  arrives." 

The  reason  for  this  stipulation,  and  the  meaning  of  the 
parties  in  inserting  it,  is  thus  expressed  by  Lord  Mansfield : 
'^  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 
war,  but  war  introduces  hazards  of  another  sort,  depending 
on  a  variety  of  circumstances,  some  known,  others  not,  for 
which  an  additional  premium  must  be  paid.  These  hazards 
are  diminished  by  the  protection  of  oonvoy.  If  the  assured 
will  warrant  a  departure  with  oonvoy,  there  is  a  diminution  of 
the  risk  ;  but  if  he  will  not,  he  pays  the  full  premium,  and  in 
that  case  the  underwriter  says,  *  if  it  turn  out  that  the  ship 
departs  with  convoy,  I  will  return  part  of  the  premium.' " 
"  But,"  continues  his  Lordship,  "  a  ship  may  sail  with  oonvoy, 
and  yet,  by  storm  or  other  accident,  may  in  a  day  or  two  lose 
its  protection :  to  guard  against  that  risk  the  underwriter  adds 
in  policies  of  the  present  sort, '  the  ship  must  not  only  sail 
with  oonvoy,  but  she  must  arrive  in  order  to  entitle  you  to  the 
return.' " 

The  words  *^  and  arrives  "  do  not  mean  that  the  ship  shall 
arrive  in  company  of  the  convoy ;  but  only  that  she  herself 
shall  arrive.  If  she  does,  that  shows  either  that  she  had 
oonvoy  for  the  whole  voyage,  or  did  not  want  it  («). 

So,  in  the  case  of  Simond  v.  BoydeU  itself.  Lord  Mansfield  Simond  v, 
decided  that  though  the  policy  was  on  goods,  upon  which  the  ^ 
underwriters  had  paid  an  average  loss  in  respect  of  sea 
damage  incurred  before  the  ship's  arrival,  yet,  as  the  ship 
herself  had  sailed  with  oonvoy,  and  ultimately  arrived  safe  at 
her  port  of  destination,  the  assured,  under  a  stipulation  to 
return  8  per  cent,  if  the  ship  "sails  with  oonvoy  and  arrives," 
was  entitled  to  a  full  return  of  8  per  cent,  on  the  whole 

(r)  Stevens,  Av.  194. 

(t)  Simond  v.  BoydeU  (1779),  1  Doogl.  270,  271. 
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Sect.  1263.  amount  of  the  insurance,  including  therein  the  sum  which 
the  underwriters  had  paid  as  a  loss  on  the  damaged  goods  (/). 

^^f^  ^'  Upon  the  authority  of  this  case  Lord  Kenyon  decided  that, 

in  a  policy  on  freight,  with  a  stipulation  to  return  10  per 
cent,  "if  the  ship  sailed  with  convoy  and  arrived,"  the 
assured  was  entitled  to  the  whole  return  calculated  on  the 
whole  amount  of  the  insurance,  because  the  ship,  though  she 
had  been  captured  and  recaptured  on  her  voyage,  was  ulti- 
mately brought  into  her  port  of  destination,  subject,  however, 
to  a  charge  of  9/.  14«.  per  cent,  for  salvage,  which  the  under- 
writers paid  into  Court  (u). 

^^nre£  ^  ^^  ^^^"^  Lord  Kenyon  said  that  in  order  to  satisfy  the 

meaning  of  the  clause,  the  arrival  of  the  ship  should  "  be  an 
arrival  at  the  destined  port  in  the  course  of  the  voyage ;"  and 
he  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  des- 
tination, in  the  possession  of  the  enemy,  or  at  her  port  in  this 
coimtry,  as  the  property  of  other  persons,  after  a  capture,  that 
would  not  be  such  an  arrival  as  to  entitle  the  assured,  under 
this  clause,  to  a  return  of  premium  (x). 

Capture  after  If  goods  are  insured  with  a  stipulation  to  return  a  certain 
rate  of  premiiun  "  if  ship  sails  with  convoy  and  arrives,*'  and 
the  ship  does  sail  with  convoy  and  arrives  at  her  port  of  dis- 
charge, though  she  be  there  captured  before  she  have  com- 
pleted the  unloading  of  her  cargo,  so  as  to  be  totally  lost  with 
the  residue  of  the  goods  on  board,  the  assured  will  be  entitled 
to  the  stipulated  return  of  premium,  in  addition  to  the  whole 
sum  insured  as  for  a  total  loss  (y). 

1264.  In  fact,  in  all  these  cases,  the  arrival  of  the  ship  is 
the  sole  test  of  the  return  of  premiiun,  and  no  regard  is  had 

(t)  Simond    v.  Boydell  (1779),    1  charges,  is  deduoted  from  the  amount 

Dongl.  268.    Bat  it  is  now  an  estab-  insured,  in  order  to  arrive  at  the 

lished  custom  of  Lloyds,  which  has  amount  on  which  the  return  is  calcu- 

been  expressly  adopted  by  the  Asso-  lated.    So  Stevens,  Av.  198. 
dation  of  Average  Adjusters,  that  {u)  Aguilar  v.  Rodgers  (1797),  7 

when  the  words  ''andarrivar*  follow  T.  B.  421 ;  Stevens,  Av.  198. 
the  stipulation  for  a  return  of  pre-  {x)  7  T.  R.  422. 

mium  on  a  policy  on  goods,  the  par-  (y)  Homoastle  r.  Haworth  (1806), 

ticular  average,  but  not  the  special  2  Karshall,  Ids.  681. 
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by  the  parties  to  the  condition  of  the  goods  on  the  ship's  Sect.  1364. 

arrival.     The  total  or  partial  loss  of  the  goods  is  the  subject 

of  the  indemnity,  and  must  be  paid  by  the  underwriters. 

"  But,  as  to  the  return  of  the  additional  premium,  whether 

the  goods  arrive  safe  or  not  makes  no  part  of  the  question ; 

the  single  principle  which  governs  is,  that  in  the  events  which 

have  happened,  the  war  risk  has  been  rated  too  high  "  (s). 

The  words  "  and  arrive  "  may  be  so  used  as  to  mean  arrival  Arrival  to  be 
at  the  ship's  ultimate  port  of  destination ;  so  that  if  it  be  mate  port  of 
agreed  in  the  policy  to  return  diflferent  portions  of  the  pre-  d«**^»*i<>^- 
mium  in  case  the  ship  sail  with  convoy  for  different  portions 
of  the  voyage  and  arrive,  no  return  of  any  portion  of  the 
premiiun  can  be  claimed  if  the  ship  never,  in  fact,  arrives  at 
her  port  of  ultimate  destination. 

A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at  Kellner  v. 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy 
from  Cadiz  to  England,  and  2  per  cent,  more  for  convoy  from 
England  to  Flushing ;  or  10  per  cent,  if  with  convoy  for  the 
voyage  and  arrives."  After  reaching  England  from  Cadiz 
with  convoy,  she  was  lost  by  British  capture  before  her 
arrival  at  Flushing.  Lord  Ellenborough  held,  that  no  retiim 
could  be  claimed  within  the  meaning  of  this  policy,  as  the 
ship  had  never  arrived  at  Flushing,  her  idtimate  port  of 
destination;  the  words  "and  arrives,"  his  Lordship  said, 
annexed  a  condition  which  overrode  equally  all  the  stipula- 
tions in  the  policy  as  to  returns  of  premium ;  and  the  true 
meaning  of  the  clause  was  this :  to  return  10  per  cent,  if  the 
ship  sail  with  convoy  for  the  voyage  and  arrives ;  if  from 
Cadiz  with  convoy  for  England,  8  per  cent. ;  and  2  per  cent, 
more  for  convoy  from  England  to  Flushing  (a). 

In  this  case  the  arrival  at  Flushing  was  held,  on  the  true  Leevin  t;. 
construction  of  the  policy,  to  be  a  condition  affecting  all  the     ""**^* 
preceding  stipulations ;  where,  however,  the  stipulation  was 

(z)  Per  Lozd  Mansfield  in  Simond  (a)  Kellner  v.  Le  Mesorier  (1803), 

V.  BoydeU  (1779),  1  Dougl.  271.  4  E»sfc,  896. 
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1434  RETUEN  OF  PREMIUM  [^PAKT  III. 

Sect.  1264.  **  to  return  5  per  cent,  if  the  ship  sails  with  convoy  for  Grotten- 
burg,  and  arrives,  and  6  per  cent,  more  if  she  sails  for  her 
poi-t  of  delivery  and  arrives ; "  the  Court  of  Common  Pleas 
thought  it  questionable  whether  a  return  of  premium  might 
not  be  due  for  her  arrival  at  Gottenburg,  though  she  nevear 
arrived  at  her  ultimate  port  of  delivery  (6). 

Stipulation  to      1266.  During  the  great  European  war  and  Napoleon's 
portion  of  the  continental  system,  a  practice  sprang  up,  which  ceased  with 
"^^Mrival "  ^^®  ^^*®  ^^  things  that  called  it  forth,  of  stipulating  to  return 
a  portion  of  the  premium  "  for  arrival "  (c).     In  the  only  case 
of  this  kind  which  came  before  the  Courts,  goods  were  insured 
on  a  Baltic  risk,  with  the  usual  latitude  as  to  touching  and 
staying,  sailing  backwards  and  forwards,   &c.,   "until    the 
captain  could  find  a  port,"  the  risk  on  the  goods  to  continue 
till  the  same  should  there  be  discharged  and  safely  landed 
with  a  warranty  to  be  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge,  at  a  premium  of  fourteen 
guineas,  to  return  7  per  cent,  for  arrival.     The  goods  being 
seized  on  board  the  ship  while  moored  in  Pillau  Roads  for 
the  purpose  of  discharging,  were  held  to  have  been  seized 
in  the  ship's  port  of  discharge  within  the  warranty.      The 
underwriters  consequently  were  discharged  from  the  loss ;  but 
the  Court  nevertheless  held,  that  there  had  been  such  an 
arrival  of  the  ship  as  to  entitle  the  assured  to  the  stipulated 
return  of  premium  (^0- 

It  is  dear  from  this  case  that  it  is  no  objection  to  the  claim 
for  a  return  of  premium  that  the  loss  was  one  not  insured 
against,  provided  the  ship  have  arrived  (e). 

"  If  the  ship        1266.  Where  the  words  "  and  arrives"  are  not  inserted,  but 
convoy."         the  stipulation  is  simply  for  a  return,  "  if  the  ship  sails  with 

convoy,"  the  construction    is    differenti  and    the  rule   of 

Simond  v,  Boydell  will  not  apply. 


(b)  Leevin   r.    Cormac  (1812),  4  W  Balgleiflh  v,  Brooke  (1812),  16 

East,  295. 
{e)  Same  role  in  the  United  Stetes: 


Taunt.  483,  n. 

[c)  Stevens,  Av.  198.  2  Phillips,  Ins.  8.  1840, 


Digitized  by 


Google 


CHAP.  XI.]      UNDER  EXPRESS  STIPULATIONS.  1435 

Hence,  where,  in  an  insurance  on  goods,  with  a  stipulation  Sect.  1266. 
to  return  so  much  per  cent,  "for  convoy,"  the  assured  claimed  Langhom  r. 
to  recover  the  stipulated  return  (on  the  ground  that  the  ship 
had  sailed  with  convoy)  in  addition  to  a  total  loss :  the  jury- 
refused  to  give  it,  saying  that  the  assured  had  a  right,  in  case 
of  a  total  loss,  to  add  the  whole  amoimt  of  premium  to  his 
invoice,  and  so  could  recover  it  in  that  shape  included  in  the 
total  loss.  Sir  James  Mansfield,  before  whom  the  cause  was 
tried,  did  not  object  to  this,  nor  was  the  Court  moved  upon 

it(/). 

If  a  return  of  premiimi  be  stipulated,  in  case  the  ship  sails 
with  convoy,  and,  before  she  can  do  so,  the  underwriters  are 
discharged  by  a  breach  of  warranty,  the  assured  will,  it  seems, 
be  nevertheless  entitled  to  the  stipulated  return  (g). 

What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  What  oon- 
assured  to  claim  a  stipidated  return  of  premium  within  the  sailing  with 
meaning  of  these  clauses,  may  be  seen  by  the  following  case :  ^"^T^^* 
A  ship,  insured  "  at  and  from  Oporto  to  Leghorn  at  twelve  Duff, 
guineas  per  cent.,  to  return  6/.  if  she  sail  with  convoy  from 
the  coast  of  Portugal  and  arrive,"  sailed  under  convoy  from 
Oporto  to  Lisbon,  the  general  rendezvous,  in  order  to  proceed 
thence  with  the  whole  fleet.     The  Oporto  fleet,  however, 
being  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on 
which  the  ship  in  question,  then  judging  it  for  the  best,  ran 
for  England,  and  arrived.     Lord  Eldon  held  that,  upon  the 
true  construction  of  this  clause,  which  only  required  a  sailing 
with  convoy  from  some  part  of  the  coast  of  Portugal,  the 
assured  was  entitled  to  the  stipulated  return  of  premium  by 
the  ship's  having  sailed  with  convoy  from  Oporto  and  arrived 
in  England  (h). 

1267.  It  is  common  now,  in  time  policies,  to  insert  a  clause 
providing  for  the  reduction  of  premium  in  the  event  of  the 
vessel  not  being  continuously  employed  during  the  whole 

(/)  Langhom  r.  Alkiatt  (1812),  4  (^)  Mejer  v,  Qregson,  2  Marohall, 

Taunt.  511 ;    2  MarshaU,  Ins.  676.  Ins.  682. 

Ab  to  the  old  praotioe  on  this  point,  (A)  Audley  v.  Doff  (1800),  2  B.  &  P. 

see  Stevens,  Ay.  196.  111. 
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1436  RETURN  OP  PREMIUM.       [pART  m. 

Sect.  1267.  period  covered.     The  clause  takes  various  forms  (»)  ;  under 
the  Institute  Time  Clauses  it  runs  as  follows : — 


To 
return 


£        per  cent,  for  each  unooxnmenoed  month  if 
it  be  mutoaUy  agreed  to  cancel  this  policy ; 

As  follows  for  each  conseoutiTe  thirty,  days  the 
yessel  may  be  laid  up  in  port,  viz. : — 
£        per  cent,  if  in  the  U.  E.  not  under  average. 
£       per  cent,  under  average,  or  if  abroad ; 


and 
arzivaL 


*t  If  ship  sold      Under  a  stipulation  in  a  time  policy  on  a  ship  "  for  a 

OT  laid  up."     return  of  premium  if  sold  or  laid  up  for  every  uncommCTieed 

fLunter  Vm 

Wright.  month,"  the  assured  was  not  entitled  to  a  return  by  reason 

of  the  ship's  having  been  laid  up  for  several  months  out 

of  the  year  for  which  the  policy  was  in  force,  as  it  appeared 

that  she  was  employed  again  within  the  year :  for  the  words 

"  laid  up,"  being  in  connection  with  the  word  "sold,"  must  be 

taken  to  mean  such  a  permanent  laying  up  as  would  take 

place  if  the  ship  had  been  sold,  and  would  put  a  final  end  to 

the  policy  (A). 

It  is  also  common  to  provide  for  the  return  of  a  portion 
of  the  premium,  on  condition  that  the  vessel  shall  not  be 
employed  except  in  certain  specified  trades,  or  within  a 
specified  area.  Where  a  vessel  was  insured  for  twelve 
months  at  eight  guineas  per  cent.,  "  returning  one  guinea 
per  cent,  if  vessel  employed  in  Eastern  trade  during  the 
whole  currency  of  this  policy,"  and  the  vessel  was  totally 
lost  before  the  expiration  of  the  twelve  months,  but  having 
been  until  her  loss  only  employed  in  such  trade,  it  was  held 
that  the  currency  of  the  policy  ended  when  the  ship  was 
lost,  and  that  her  owners  were  therefore  entitled  to  the 
return  (/). 

These  are  the  more  ordinary  stipulations  of  this  nature, 
and  they  f  uUy  illustrate  the  rules  applicable  to  cases  of  this 
kind  in  general.  Of  course,  it  is  open  to  the  parties  to  stipu- 
late that  the  happening  of  any  specified  event  shall  entitle 

(i)  See  Douglas  Owen's  Mar.  Ins.  W  Hunter  v.  Wright  (ISSO),  10 

B.  &  Or.  714. 


Notes  and  Olauses,  3rd  ed.  pp.  121—- 
123. 


(1)  Gorsedd  SS.  Oo.  Ltd.  v,  Forbes 
(1900),  6  Oom.  Oas.  413. 
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the  assured  to  a  return  of  so  much  per  cent,  of  the  pre-    Sect.  1267. 

mium  (/«). 

The  old  custom  (w),  in  virtue  of  which  the  underwriter  Deduotionof 

m  t       one-half  per 

Tised  to  he  allowed  to  deduct  one-half  per  cent,  from  the  cent. 

amount  of   retumahle  premiimis,  is  now  obsolete  in   this 

country. 

1268.  In  all  cases  where  there  is  reason  to  suppose  that  the  Praotioe  as  to 
assured  may  be  entitled  to  claim  a  return  of  premium,  it  will  premium  into 
be  advisable  for  the  underwriter,  in  defending  an  action  on  ^°'*"- 
the  policy,  to  pay  the  premium  into  Court,  so  as  to  escape 
liability  for  costs  (o). 

Lord  Eldon,  while  Chief  Justice  of  the  Common  Pleas,  Counael  need 

i»        Trti  ...  i     ii  .J      i»  .        ii  .     not  open  for  a 

was  01  a  different  opinion  as  to  the  necessity  for  opening  this  return  of 
question  to  the  jury ;  but  it  subsequently  became  the  estab-  P"™^°™- 
lished  practice  for  the  plaintiff's  counsel  not  to  announce  at 
first  any  intention  to  daim  a  return  of  premium ;  so  that  if 
the  defendant's  case  proved  him  to  be  entitled  thereto,  he 
recovered  it  as  money  received  at  any  time  before  verdict ; 
he  thus  obtained  the  full  advantage  which  the  evidence  pro- 
duced entitled  him  to,  without  disparaging  his  own  case  at 
the  outset  by  setting  up  a  demand  implying  a  doubt,  at  least, 
of  being  able  to  sustain  his  principal  claim  (p). 

But  suppose  the  plaintiff  should,  without  damage  to  his  Effect  of 
own  case  on  the  record,  be  able  to  take  this  money  out  of  out  of  Courtf 
Court,  replying  at  the  same  time  damages  ultray  and  the  jury 
should  ultimately  find  him  entitled  to  his  principal  demand, 
a  thing  inconsistent  with  any  title  to  a  return  of  the  pre- 
mium, the  Court  would  not  allow  him  to  recover  more  than 
the  amount  of  such  principal  demand,  less  the  sum  taken  out 
of  Court  (q). 

(m)  See  e,^,,  lonides  v,  Harford  (o)  See  Penson  v.  Lee  (1800),  2  B. 

(1869),  29  L.  J.  Ex.  86.  &  P.  830. 

(n)  See  2  Emerigon,  o.  xyi.  8.  6,  {p)  2    Marshall,    Ins.    663 ;    per 

p.    201,    citing   foreign   laws   and  Chambre,  J.,  in  Penson  r.  Lee  (1800), 

ancient  jurists;   Stevens,  Ay.  206.  2  B.  &  P.  333. 

The  Code  de  Commerce  provides  for  {g)  Carr  v.  Roy.  Exch.  Ass.  Ck). 

the  retention  of  one-half  per  cent,  in  (1864),  and  Carr  r.  Montefiore,  34 

certain  cases,  see  arts.  349,  358 — 361.  L.  J.  Q.  B.  21. 
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8EOT. 

Modem  Procedure   1269 

The  ConsolidatLon  Bnle 1270 

Order  for  Ship's  Papers . .  1271,  1272 

Parties  to  Action ;  Provinces  of 
Judge  and  Jury 1273,  1274 


BBCfT. 

Eyidenoe  in  Action  on  Poliej— 

Proof  of  the  Policy,  &c 

1275—1277 
„  of  Interest  ....  1278—1280 
„    of  Inception  of  Risk 

1281,  1282 
„    of  Loss,  &c 1283—1285 


1269.  Previoijs  editions  ofthis  work  terminated  with  several  Commercial 
chapters  devoted  to  the  subject  of  Jurisdiction,  Procedure  and  procedure. 
Evidence.     There  is  comparatively  little  in  those  chapters  of 
suflScient  importance   at  the  present  time   to  justify  their 
retention  in  this   edition.      Such  questions  as  who  are  the 

proper  parties  to  sue  or  be  sued,  and  what  facts  must  be 
proved  by  a  plaintiflp  or  a  defendant  in  order  to  win  his  case, 
have  already  been  dealt  with  generally  in  the  course  of  the 
work ;  and  questions  as  to  the  proper  form  of  a  declaration 
or  of  a  plea  are  no  longer  of  much  practical  importance  (a). 
Cases  of  marine  insurance  have,  since  1895,  been  usually  tried 
in  what  is  known  as  the  Commercial  Court,  where  justice  is 
administered  without  paying  a  too  rigid  attention  to  forms 
or  to  technicalities  of  evidence  (ft). 

1270.  Actions  on    Lloyd's    policies    are    now  commonly  Consolidation 

Rnle. 

(a)  Forms  of  statement  of  daim  (b)  For  a  short   account  of   the 

and  defence  will  be  found  in  Appen-  procedure  of  this  Court,  the  reader 

dices  C.  (s.  5,  No.  6)  and  D.  (e.  5,  is  referred  to  Scrutton  on  Charter- 

Nos.  13—15)  to  the  B.  S.  C.  1883.  parties,  &c.,  4th  ed.  pp.  304—310. 

4z2 
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Sect.  1270.  brought  against  one  individual  underwriter  selected  by  the 
plaintiff.  Each  underwriter  is,  of  course,  only  severally 
bound  for  the  amount  of  his  own  subscription,  and  a  judg- 
ment against  one  underwriter  would  not,  apart  from  agree- 
ment, or  some  mode  of  procedure  introduced  to  meet  the  case, 
bind  other  underwriters  who  had  subscribed  the  same  policy. 
The  assured  would,  therefore,  be  entitled  to  bring  a  separate 
suction  against  all  the  separate  underwriters  on  the  same 
policy,  however  nimierous,  in  respect  of  the  same  loss  and  the 
same  risk. 

As,  however,  in  every  policy,  regarded  as  a  contract  of 
indemnity,  there  are  substantially  but  two  parties — namely, 
the  assured  on  one  side  and  the  whole  body  of  underwriters 
on  the  other ;  and  as  the  claim  to  a  loss  on  such  policy  must 
generally  rest  on  the  same  grounds,  when  preferred  against 
one  of  the  underwriters,  as  when  preferred  against  another, 
it  is  obviously  desirable  that  in  actions  on  policies,  as  in  all 
other  cases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
single  question. 

Accordingly,  in  order  to  secure  this  result.  Lord  Mansfield 
introduced  the  practice  of  consolidating  actions  on  policies  of 
insurance  (c). 

At  the  present  day  the  case  is  adequately  provided  for  by 
the  Eules  of  the  Supreme  Court,  1883  (rf),  which  give  general 
powers  of  consolidating  all  actions,  whether  of  marine  insu- 
rance or  not,  pending  in  the  same  Division.  In  one  of  the 
appendices  (e)  to  the  rules,  there  is  a  lengthy  form  of  an  order 
to  consolidate  actions  against  imderwriters  in  particular^  which 
form  appears  to  embody  in  substance  the  earlier  practice. 
Perhaps  the  most  noticeable  feature  of  the  old  practice  was 
that  inasmuch  as  the  order  for  consolidation  was  a  favour 
asked  for  by  the  defendants,  it  was  only  they  who  were  bound 
by  the  result.    The  plaintiff  might  if  he  chose,  after  a  verdict 

(c)  Amould  (2nd  ed.  p.  1272)  here  suffioient   impoitanoe   to  retain  in 

foUowed  with  some  pages  relating  this  edition, 

to  the  old  practice  as  to  oonsoiida-  (d)  Ord.  XLDL  r.  8. 

tion,  which  are  not  considered  as  of.  (e)  App.  K.  Ko.  60. 
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for  the  defendant  at  the  first  trial,  proceed  with  one  of  his   Sect.  1270. 
other  actions. 

In  modem  practice,  however,  the  consolidation  order  is  not 
very  much  used.  The  plaintiff  usually  issues  a  single  writ 
against  one  underwriter,  and  the  result,  apart  from  special 
circumstances,  is  treated  by  all  parties  as  concluding  the 
matter. 

1271.  There  is  one  important  point  of  practice  which  is  Order  for 
peculiar  to  actions  on  policies  of  marine  insurance ;  this  is  the  ^  "  P»P«»- 
practice  whereby  the  imderwriter  is  entitled,  as  a  matter  of 
course,  to  an  order  against  the  assured,  requiring  the  latter  to 
discover  on  oath,  and  to  produce,  all  the  ship's  papers.  This 
practice  appears  to  have  been  introduced  about  a  century  ago, 
at  a  time  when  the  Courts  of  Coiomon  Law  were  unable  to 
grant  discovery,  in  order  to  relieve  the  underwriter  of  the 
necessity  of  going  to  a  court  of  equity  (/).  Further  reasons 
for  the  practice  ore  that  "  the  imderwriters  have  no  means  of 
knowing  how  a  loss  was  caused ;  it  occurs  abroad  and  when 
the  ship  is  entirely  under  the  control  of  the  assured.  In 
addition  to  this  the  contract  of  insurance  is  made,  in  peculiar 
terms,  on  behalf  of  the  assured  himself  and  all  persons  inte- 
rested, and  who  these  persons  are,  especially  at  the  time  of 
the  loss,  is  entirely  unknown  to  the  imderwriters  "  (g).  Nor 
was  the  practice  of  making  the  order  on  all  parties  interested, 
without  an  affidavit,  altered  by  the  Judicature  Acts  (A). 

The  order  is  very  comprehensive  in  form  and  runs  as 
follows  («') : — "  It  is  ordered  that  the  plaintiff  and  all  persons 
interested  in  these  proceedings  and  in  the  insurance,  the  sub- 
ject of  this  action,  do  produce  and  show  to  the  defendant,  his 
solicitors  or  agents,  upon  oath,  all  insurance  slips,  policies, 
letters,  or  instruction,  or  other  orders  for  effecting  such  slips 

(/)  See  Goldschmidt  r.  Marryat  (A)  Ibid.;  and  see  also  Weat  of 

(1809),  1  Camp,  at  p.  662,  per  Mans-  England  Bank  v.  Canton  Ins.  Co. 

field,  C.  J.  (1877),  2  Ex.  D.  472. 

(y)  Per  Brett,  L.  J.,  in  China  S.8.  ^        '* 

Co.  r.  Commercial  Ass.  Co.  (1881),  8  (0  App.  K.  to   R.  8.  C   1883, 

Q.  B.  D.  at  p.  145.  No.  19. 
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Sect.  1271.    or  policies,  or  relating  to  the  insurance  or  the  subject-matter 
of  the  insurance  on  the  ship  or  the  cargo  on  hoard 

thereof,  or  the  freight  thereby,  and  also  all  documents  relating 
to  the  sailing  or  alleged  loss  of  the  said  ship,  the  cargo  on 
board  thereof  and  the  freight  thereby,  and  all  letters  and 
correspondence  with  any  person  or  persons  in  any  manner 
relating  to  the  effecting  the  insm'ance  on  the  said  ship,  the 
cargo  on  board  thereof,  or  the  freight  thereby,  or  any  other 
insurance  whatsoever  effected  on  the  said  ship,  or  the  cargo 
on  board  thereof,  or  the  freight  thereby  on  the  voyage  insured 
by,  or  relating  to  the  policy  sued  upon  in  this  action,  or  any 
other  policy  whatsoever  effected  on  the  said  ship,  or  the  cargo 
on  board  thereof,  or  the  freight  thereby  on  the  same  voyage. 
Also  aU  correspondence  between  the  captain  or  agent  of  the 
vessel  and  any  other  person^  with  the  owner  or  any  person  or 
persons  previous  to  the  commencement  of  or  during  the 
voyage  upon  which  the  alleged  loss  happened.  Also  all 
protests,  surveys,  log  books,  charter-parties,  tradesmen's  bills 
for  repairs,  average  statements,  letters,  invoices,  bills  of 
parcels,  bills  of  lading,  manifests,  accoimts,  accounts-current, 
accounts-sales,  bills  of  exchange,  receipts,  vouchers,  books, 
docimients,  correspondence  papers,  and  writings  (whether 
originals,  duplicates,  or  copies  respectively),  which  now  are  in 
the  custody,  possession,  or  power,  of  the  said  plaintiff  and  the 
said  other  persons  as  aforesaid,  his,  or  their,  or  any  or  either 
of  their  brokers,  solicitors,  or  agents,  in  any  way  relating  or 
referring  to  the  matters  in  question  in  this  action,  with  liberty 
for  the  defendant,  his  solicitors,  or  agents  to  inspect  and  take 
copies  of  or  extracts  fi'om  the  same  or  any,  or  either  of  them, 
and  that  in  the  like  manner  the  plaintiff  and  the  said  other 
persons  as  aforesaid  do  accoimt  for  all  such  documents  as  were 
once,  but  are  not  now,  in  his,  their,  or  any  or  either  of  their 
possession,  custody,  or  power,  and  that  in  the  meantime  all 
further  proceedings  be  stayed,  and  that  the  costs  of  and 
occasioned  by  this  application  be  ." 

1272.  It  will  be  observed  that  this  order  is  much  mord 
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stringent  ilian  the  common  order  for  discovery  made  in  an  Sect.  1272. 

ordinary  action,  wliich  only  embraces  such  documents  relating  Stringent 

tol r  ii         .  i••A^J^  11  nature  of  the 

the  matters  m  question  m  the  action  as  are  or  have  been  order. 

in  the  possession  or  power  of  the  party.  Prom  the  observa- 
tions above  cited  of  Brett,  L.  J.  (A;),  it  might  have  been 
inferred  that  the  order  would  only  be  made  against  a  ship- 
owner,  with  the  object  of  obtaining  from  him  information  of 
which  he  alone  was  possessed.  But  the  terms  of  the  order 
and  the  decisions  thereon  go  far  beyond  such  a  limitation. 
Thus,  it  was  held  that  the  order  was  properly  made  against  Madeagainflt 
mortgagees  who  had  never  sailed  or  been  in  possession  of  the 
vessel,  and  that  it  was  not  a  sufficient  compliance  with  the 
order  for  them  to  swear  that  they  had  no  papers  (/).  The 
position  was  thus  explained  by  Cleasby,  B. : — "  The  interest 
of  the  plaintiffs  is  that  of  bare  mortgagees.  They  have 
nothing  to  do  with  the  sailing  of  the  ship,  they  merely  have 
an  interest  in  the  ship  itself.  The  ship  is  lost ;  they  bring 
this  action.  Is  the  underwriter  entitled  to  call  upon  them 
not  only  to  make  an  affidavit  and  to  produce  that  which  they 
have — ^which  is  nothing,  from  their  interest  being  such  as  I 
have  mentioned — ^but  to  cause  these  papei*s  to  be  produced 
upon  affidavit  by  the  mortgagor,  who,  by  permission  of  the 
mortgagee  has  sailed  the  ship,  and  who,  I  assume,  would  be 
the  person  in  possession  of  all  the  ship's  papers  P  I  do  not 
say  that  the  mortgagees  would  be  bound  to  produce  through 
the  mortgagor  all  those  papers — ^we  do  not  decide  that — ^but  at 
all  events,  they  cannot  say :  *  "We  will  do  no  more  than  make 
an  affidavit  that  we  have  no  papers  ourselves,  or  none  under 
our  actual  control.'  No;  they  must  go  further,  and  endeavour 
to  comply  with  the  practice  in  substance,  that  is  to  say,  they 
must  endeavour  to  produce  the  ship's  papers;  they  must 
satisfy  us  that  they  have  made  application  to  the  mort- 
gagor and  have  done  what  they  can  to  place  the  defendant 


.    (A;)  See  also  per  Cockbnm,  C.  J.,  (/)  West   of   England   Bank   v. 

in  Rayner  v.  Ritsdn  (1866),  36  L.  J.      Canton   Ins.  Co.   (1877),  L.  R.   2 
Q.  B,atp.  61.  Ex.  D,  472. 
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Sect.  1272.  in  the  position  of  knowing  what  his  defence  to  the  action 

Owner  of  Similarly,  the  order  is  made  against  a  plaintiff  claiming 

S^aaeured.      ^^  *  policy  on  goods  («),  and  against  an  underwriter  suing 

upon  a  policy  of  re-insurance  (o). 

It  is  to  be  observed  that  the  order  will  only  be  made  where 

the  ease  is  really  one  of  marine  insurance.    It  has  been 

refused  where  the  transit  covered  was  partly  by  sea  and 

pdrtly  by  land  {p). 

Wbo  can  sae  P  1273.  Questions  as  to  who  are  competent  and  prop^  parties 
to  avail  themselves  of  policies  have  abeady  been  sufficiently 
discussed  {q).  Speaking  generally^  persons  in  whose  interest 
a  policy  has  been  effected,  or  to  whom  the  policy  has  been 
properly  assigned,  can  sue  thereon,  as  well  as  the  nominal 
assured. 

Questions  sometimes  arise,  in  cases  of  marine  insurance,  as 

ProTinoe  of      to  the  respective  provinces  of  judge  and  jury.    It  is  within 

^"^'         the  province  of   the   jury  to  determine  questions  of   fact 

relating  to  the  existence  of  mercantile  usage,  and  to  the  use 

and  meaning  of  mercantile  terms.     The  customs  of  merchants, 

UsageB.  and  the  general  and  known  usages  of  trade,  when  they  have 

been  ascertained  and  determined  by  a  course  of  judicial 
decision,  form  part  of  the  law  merchant,  and  as  such  are 
thenceforward  judicially  noticed  by  the  Courts  (r). 

The  usages,  however  of  a  particular  trade  («),  or  of  a  par- 

{fn)    Per    Cleasby,    B.,  L.  R.   2  187;  oTerroIingtworeoentDiTiBional 

Ex.  D.  at  p.  474.    The  jndgments  Court  decisions  to  a  contrary  effect, 

of  the  Conrt  of  Appeal  in  China  {p)    Henderson    v.    The   Under- 

8S.  Co.  r.  Commercial  Ass.  Co.,  ubi  -writing,  &c.  Assoc.,  [1891]  1  Q.  B. 

8upra,  are  to  the  same  e£Pect.    For  557 ;    Village    Main    Reef    Co.    v. 

an  instance  where  the  Court  was  not  Steams  (1900),  6  Com.  Cas.  246. 

satisfied  that  the  plaintiffs  had  done  (q)  See  Part  I.   Chap.  VIII.  on 

their  best  to  obtain  papers,  see  Lon-  Description  of  Assured  in  the  Policy, 

don  &  Provincial  Co.  r.  Chambers  &c. 

(1900),  5  Com.  Cas.  241.  (r)  Bamett  r.  Brandao  (1843),  6 

{n)   See   per   A.    L.    Smith    and  H.  &  Gr.  630. 

Chitty,   L.  JJ.,  in  the    case   next  {»)  Pelly  r.  Royal  Exch.  Ass.  Co. 

cited.  (1757),  1  Burr.  341 ;  Noble  9.  Kenno- 

(o)  China  Traders'   Co.  v.  Royal  way  (1780),  2  Dougl.  610 ;  Milward 

|:xoh.  Asa.  Corp.,  [1898]  2  Q.  B.  v.  Hibbert  (1842),  3  ^  B,  120. 
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tioular  place,  as  the  usages  at  Lloyd's  (t),  must  be  proved  by  Beet,  1273. 
parol  evidence  to  the  satisfaction  of  the  jury ;  and  whether 
the  parties  to  the  contract  must,  from  their  place  of  residence, 
habits  of  business,  or  other  circumstances,  be  taken  to  be 
cognisant  of  the  usage  at  Lloyd's,  is  also  a  question  for  the 
jury  {u),  according  to  whose  finding  thereon  the  Courts  hold 
the  parties  bound  or  not  bound  by  the  usage.  It  is,  how- 
ever, in  all  cases  for  the  Court  to  decide  whether  evidence  of 
usage  be  admissible. 

1274.  The  construction  of  the  policy,  when  the  meaning  of  Terms  of 
its  terms  is  ascertained,  is  for  the  Court ;  but  the  interpreta- 
tion to  be  put  upon  technical  terms  (v),  the  extension  given 
by  mercantile  usage  to  descriptions  of  ports  or  places  named 
in  the  policy  (a?),  and  the  construction  of  peculiar,  novel,  or 
unusual  clauses  by  received  practice  or  known  usage  (y),  is  for 
the  jury.  In  these  cases  it  is  for  the  jury  to  say  what  the 
meaning  of  the  expression  is,  but  for  the  Court  to  decide 
what  the  meaning  of  the  contract  is  (s). 

The  question  of  the  materiality  of  a  representation  (a)  or  Materiality  of 
concealment  (6)  is  for  the  jury,  though  the  Judge  in  such  ^d^<^°^ 
cases  ought  to  take  care  that  they  are  not  misled  by  anything  ™«»*- 
that  comes  out  in  the  evidence  (c).     The  question  whether  a 
given  ship  be  out  of  time  on  a  given  voyage  seems  exclusively 
a  question  for  the  jury  {d), 

(t)  Oabaj  V,  Lloyd  (1826),  3  B.  &  («)  Per  Parke,  BT,  in  Hutchinaon 

Cr.    793  ;    Lawrence   r.    Aberdein  v.  Bowker  (1839),  6  M.  &  W.  642. 
(1821),  6  B.  &  Aid.  107.  (a)  M*DowaU  v,  Fraser  (1779),  1 

(m)  Stewart  v,  Aberdein  (1838),  4  Dougl.  260;  Mackintosh  v,  Marshall 

M.  &  W.  211;  Sweeting  V.  Pearce  (1843),    11   M.   &   W.    121;    Duer, 

(1861),  7  G.  B.  N.  S.  449 ;  9  ibid.  634.  Kepresentations,  78,  196. 

(v)  Honghton  v.  Gilbart  (1836),  7  (d)  Littledale  v,  Dixon  (1805),  1 

C.  &  P.  701.  B.  &  P.  N.  R.  161 ;  Rawlins  v.  Des- 

{x)  Constable  r.  Noble  (1810),  2  borough  (1840),  2  Mood.  &  Rob.  328 

Taunt.  403 ;    Oockej   r.    Atkinson  Westbuy  v.  Aberdein  (1837),  2  M. 

(1819),  2  B.  ft  Aid.  460  ;  Robertson  ft  W.  267. 

r.  COarke  (1824),  1  Bing.  446 ;  Moxon  (c)  Maokiotoeh  r.  Marshall  (1843), 

V.  Atkins  (1812),  3  Camp.  200.  11  M.  ft  W.  126. 

(y)  Parr  9.  Anderson  (1806),  6  East,  [d)  Littledale  t;.  Dixon  (1806),  1 

202,207.  B.  ftp.  N.R.  161. 
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Sect.  1274 
Deviation. 


Delaj. 


SeaworUii- 
ne68. 


Illegality. 


Eltent  of 
interest 
intended  to 
be  insured. 


Constmotiye 
total  loss. 


In  cases  of  deviation,  the  question  as  to  what  is  the  usual 
or  prescribed  course  of  the  voyage  insured  is,  generally 
speaking,  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
of  mercantile  men.  When  so  ascertained,  the  question 
whether,  upon  the  whole  construction  of  the  policy  and 
under  all  the  circumstances  of  the  case,  there  has  been  what 
amoimts  to  a  deviation,  is  for  the  Court  (e).  It  is  for  the  jury 
to  say  whether  a  given  voyage  has  been  commenced  or  pro- 
secuted within  a  reasonable  time  (/). 

The  question  whether  the  ship  was  seaworthy  when  she 
sailed  is  for  the  jury ;  and  whether  anything  has  been  done 
to  dispense  with  the  obligation  of  the  implied  warranty  is  for 
the  Court  (g) . 

In  cases  of  alleged  illegality  for  violating  the  laws  of 
blockade,  the  question  whether  actual  notice  of  a  blockade 
has  reached  the  captain  is  for  the  jury  (A) ;  whether  he  is  to 
be  presimied  in  law  to  have  had  notice  in  consequence  of  a 
certain  public  notification  by  the  government  is  for  the 
Court  (?) ;  but  whether  the  captain  was  endeavouring  to  break 
the  blockade  when  taken  is  a  question  for  the  jury  (A). 

When  the  question  turns  upon  the  extent  to  which  the 
plaintiff  is  entitled  to  recover  in  respect  of  his  interest,  the 
jury  may  be  asked  whether,  in  procuring  the  policy  to  be 
effected,  he  intended  to  protect  his  own  interest  only,  or  that 
also  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance  (/). 

In  determining  whether  the  loss  on  a  wreck  or  stranded 
ship  is  constructively  total,  the  question  whether  the  case  was 


1307, 


8 


{e)  So  Amouldy  2nd  ed.  p. 
sed  quaere, 

(/)  Mount  V,  Larkins  (1831), 
Bing.    108.      See   also   Phillips   f^. 
Irving  (1844),  7  M.  &  Gh:.  326. 

(g)  So  Amoold,  2nd  ed.  p.  1307, 
citing  Weir  v,  Aberdein  (1819),  2  B. 
ft  Aid.  320. 

(A)  Harratt  r.  Wise  (1829),  Dans, 
ft  lA.  234 ;  Winder  v.  Wise  (1829), 
t*irf.  238. 


(i)  Naylor  r.  Taylor  (1829),  Dans. 
ft  LI.  240. 

(k)  Ibid. 

(0  Oaimthers  v,  Sheddon  (1815), 
6  Tannt.  14 ;  Irving  v.  BiohardBon 
(1831),  2  B.  ft  Ad.  193 ;  Scotfc  f^ 
Globe  Mar.  Ins.  Co.  (1896),  1  Com. 
Cas.  370.  *'  I  have  to  ascertain  as 
matter  of  fact  the  risk  intended  to  be 
covered,"  per  Mathew,  J.    . 
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one  for  abandonment  rather  than  repair  is  for  the  jury.  Sect.  1274. 
Whether  notice  of  abandonment  has  been  given  in  due  time 
is  a  question  for  the  Court  (m). 

In  actions  against  policy  brokers  and  other  agents  for  Reasonable 
negligence,  questions  as  to  reasonable  skill  and  care,   due 
diligence,  and  gross  negligence  must,  generally  speaking,  be 
decided  by  the  jury  (m). 

1276.  The  rules  of  evidence  applicable  to  policies  of  insur-  Sufficiency  of 
ance  do  not  differ  from  those  which  prevail  in  other  cases. 
Questions  of  the  burden  of  proof  and  the  sufficiency  of  the 
evidence  have  to  a  great  extent  been  considered  in  the  course 
of  this  work ;  but  the  following  remarks,  reproduced  chiefly 
from  previous  editions,  may  be  of  some  use  to  the  prac- 
titioner. 

The  allegation  that  the  policy  was  effected  by  the  nominal  Proof  of  the 
assured  as  agent  for  the  party  interested,  under  the  pro-  policy.^  ** 
visions  of  the  statute  28  Geo.  3,  c.  56,  must  be  substantially 
proved  as  laid. 

In  the  leading  case  on  this  subject,  the  allegation  that  the  Proof  of 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund,  S^^.  ^' 
and  for  his  use  and  benefit,  was  held  to  be  sustained  by  proof 
that  plaintiflFs  had  effected  the  policy  as  general  agents  for 
Lund  and  consignees  of  the  bill  of  lading ;  and  that  Lund, 
after  being  informed  of  their  having  effected  the  policy  on 
his  behalf,  had  written  to  approve  of  their  having  done  so  (o). 
The  main  principle  acted  upon  in  this  case,  and  illustrated  Ratification, 
more  or  less  by  most  of  the  subsequent  decisions  on  the 
point,  is  that  subsequent  ratification  of  the  insurance  by  the 
principal  on  whose  behalf  it  is  effected,  is  equivalent  to  a  prior 
order  on  his  part  to  insure — omnia  ratihabitio  retrotrahitur^  et 
mandato  cequiparatur  (p), 

.    (m)  Kemp  v.  Halliday  (1866),  34  B.  &  P.  316. 

L.  J.  Q.  B.  233 ;  King  v.  Walker  {p)  Luoena  v,  Craufuid  (1808),  3 

(1864),  3  H.  &  C.  209 ;  Kaltenbach  B.  &  P.  N.  R.  269  ;  8.  C.  on  venire 

V.  Mackenzie  (1878),  3  C.  P.  D.  467.  de  novo,    1  Tannt.    326;   Routh   v. 

(«)  See  aw<^  Part  I.  Chap.  VII.  Thompson    (1811),    13    East,    274; 

(o)  Wolfl  V.  Homcastle  (1798),  1  Bouth  r.  Thompson  (1809),  U  East^ 


Digitized  by 


Google 


1*50  PROCEDURE  AND  EVIDENCE.  [PART  IV. 

Sect.  1276.  In  one  of  these  cases,  where  the  action  was  brought  by  the 
foreign  principal,  on  a  policy  effected  in  the  name  of  an 
insurance  broker,  in  the  common  form,  Iiord  EUenborough 
held  that  the  production  of  a  letter,  directing  the  insurance, 
written  to  the  broker  by  the  plaintiff  from  abroad  with  the 
English  ship-letter  post-mark  upon  it,  and  the  date  of  the 
year  in  which  the  policy  was  effected,  was  sufficient  proof  of 
an  averment  in  the  declaration,  that  such  broker  was  "  the 
person  residing  in  Great  Britain  who  received  the  order  for 
and  effected  the  policy  "  (g). 

After  verdict,  it  will  be  intended  that  sufficient  proof  has 
been  given  that  the  plaintiffs  effected  the  policy  as  agents 
for  the  party  really  interested,  or  gave  the  order  for  insur- 
ance, or  in  some  way  or  other  brought  themselves  within 
some  one  of  the  descriptions  of  the  28  Gteo.  3,  o.  56.  Lord 
EUenborough,  therefore,  refused  to  arrest  judgment  in  an 
action  on  a  policy,  though  it  appeared  on  the  face  of  the 
declaration  that  the  plaintiffs  on  the  record  were  neither  the 
persons  named  in  the  policy  nor  the  parties  interested  (r). 

Agency  for  1276.  Unless  admitted,  as  is  very  generally  the  case,  the 

insuror. 

Proof  of  gnb-   Subscription  of  the  policy  must  be  proved  in  the  usual  way. 

sOTpHmi  of  "WTiere  the  underwriter's  signature  has  actually  been  written 
by  himself,  no  difficulty  can  arise;  where,  however,  as  not 
unfrequently  occurs,  the  policy  has  been  subscribed  by  an 
agent  on  his  behalf,  a  question  may  arise  as  to  the  authority 
of  the  agent.  As  to  this,  proof  that  the  agent  had  often 
subscribed  policies  in  defendant's  name,  and  that  the  defen- 
dant had  held  him  out  to  the  world  as  properly  authorized 
for  that  purpose,  was  held  by  Lord  Kenyon  sufficient  evidence 
of  an  authority  to  sign,  without  proof  of  any  written  autho- 
rity so  to  do  (a).    Lord  EUenborough,  in  one  case,  seems  to 

428;  Bellr.  Jan$on(1813)y  1  H.  &S.  evidence  of  ratification,  and  as  to 

201:  Hagedom  r.  Oliverson  (1814),  what  amounts  to  ratification,  ante, 

2  M.  &  S.  485;  WiUiams  r.  North  ss.  140-143. 

China  Ids.  Co.  (1876),  1  C.P.D.  757.  (r)  Mellishr.Bell(1812),15Ea8t,4. 

{q)  Arcangelor.  Thompson  (1811),  («)  Neal  r.  Irving  (1793),  1  Eap. 

2  Camp.   620.     See  farther  as  to  61. 
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have  thought  this  proof  not  sufficient  (t) ;  but  admitted  it  to  Sect.  1276. 
be  so  in  another,  when  coupled  with  the  additional  fact  that 
the  defendant  had  been  in  the  habit  of  paying  losses  on 
policies  so  subscribed  (w).  Proof  that  the  agent  of  an  insur- 
ance company  was  in  the  habit  of  signing  other  memoranda 
of  a  similar  nature,  was  held  sufficient  proof  of  his  authority 
to  sign  a  memorandum  for  a  change  of  voyage  indorsed  on 
the  policy  {x). 

It  is,  it  seems,  to  be  presumed  that  an  agent  who  has 
authority  to  subscribe  a  policy  has  also  authority  to  settle  a 

l0S8(y). 

Proof  of  subscription  by  an  authorized  agent  will  satisfy 
an  allegation  of  signature  by  the  defendant  (s). 

The  private  limitations  on  the  authority  of  the  insurer's 
agent  to  underwrite  are  binding  on  the  assured,  notwith- 
standing his  ignorance  of  the  limits,  if  it  appear  in  evidence 
to  be  notorious  that  all  similar  agents  in  the  same  locality 
are  limited  in  their  authority  {a). 

1277.  The  assured,  in  order  to  prove  the  policy,  produced  When  copy  of 
in  evidence  what  purported  to  be  a  copy  received  from  the  oanU puS m. 
defendant's  broker.  It  was  objected  on  the  part  of  the 
defendant  that  this  was  inadmissible  in  evidence,  because  a 
stamped  original  never  had  existed,  and  interlocutory  evidence 
to  that  effect  was  offered  on  the  instant.  But  the  Judge 
refused  to  determine  that  question  in  the  way  of  an  interlo- 
cutory point,  as  it  went  to  the  whole  cause  of  action ;  he 
admitted  the  copy,  received  the  evidence  on  the  part  of  the 
defendant  in  its  own  order,  and  submitted  the  point  as  one 

(0  Courteen  v,    Touse  (1807),    1  (y)  Richardson  v.  Anderson  (1807), 

Gamp.  43.  1  Gamp.  43,  n. ;  and  per  Blackburn, 

(m)  Haoghton  r.  Ewbank  (1814),  J.,Xenos9.V7ickham(1863),33L.  J. 

4  Camp.  88.  0.  P.  13—19. 

«  rV^^^  ";  f»r"  ?tl.^'  W  NiohoUoa  V.  Croft  (1761),  2 

6C.&P21.    Seefara«a;astothe  Barr.  1188.    See «1«,  Coper.  Miller 

due  exeoutiOQ  of  aa  authority  to  Bijpi  ^  ^  f,^^  ^  ^^ 

policies,  Guthne  t;.  Armstrong(1822), 

1  DowL  &  Byl.  248  ;  Mead  v.  Davi-  (a)  Baines  t;.  Ewing  (1866),  L.  R 

son  (1835),  8  A.  &  E.  303.  1  Esoh.  320. 
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Sect.  1277.  of  the  questions  in  the  case  to  the  jury.     The  Court  in  Banc 

approved  of  this  course  as  right  (6). 
Proof  of  com-  Amould  (c)  stated  that  compliance  by  the  plaintifE  with  all 
warranties,  express  warranties, "  being  conditions  precedent  to  the  polii^s 
attaching,"  must  be  proved  by  him  as  part  of  his  case.  This 
is  probably  true,  though  it  is  doubtful  whether  it  is  correct  to 
speak  of  all  warranties  as  "  conditions  precedent  to  the 
policy's  attaching  "  (d).  It  is  clear,  however,  that  the  onus 
of  proving  unseaworthiness  ip  upon  the  underwriter  («),  and 
it  is  not  clear  why  in  this  respect  there  should  be  a  distinc- 
tion between  warranties  express  and  implied. 

Proof  of  inte-  1278.  Under  the  Merchant  Shipping  Act,  1894  (/),  the 
register  and  certificate  of  registry  of  a  ship  are  evidence  of 
the  facts  stated  therein,  and  can,  therefore,  be  used  to  prove 
interest  in  the  ship.  Upon  a  policy  on  ship,  the  possession  of 
the  assured  as  owner  is  also  primd  facie  evidence  of  property, 
but  a  traverse  of  that  fact,  supported  by  evidence,  may  render 
it  necessary  for  the  assured  to  prove  additional  facts.  When 
the  parties  to  an  action  were  not  allowed  to  give  evidence,  the 
proof  of  ownership  was  of  course  more  difficult  than  it  is 
now.  Where  it  was  proved  by  the  captcdn  that  the  assured 
were  the  persons  by  whom,  as  owners,  he  was  appointed  and 
employed — this  was  held  to  be  sufficient  piimd  facie  evidence 
of  ownership ;  and  though  it  afterwards  appeared,  by  his 
answers  on  cross-examination,  that  the  ownership  was  de- 
rived to  the  assured  under  a  bill  of  sale  executed  by  him- 
self as  attorney  to  the  former  owner,  it  was  further  held 
that  it  did  not  on  this  accoxmt  become  necessary  to  produce 
the  bill  of  sale  or  the  ship's  register,  or  to  give  any  further 


(b)  Stowe  V,  Quemer  (1870),  L.  R.  4  Camp.  272. 

6  Exoh.  165.    See  Stamp  Act,  1891,  (d)  See  ante,  s.  634. 

8.  97  (3).  (e)   Pickup  v.  Thames  Ina.    Co. 

(c)  2nd  ed.  p.  1310,  citing  Arcan-  (1878),  3  Q.  B.  D.  694. 

gelo  V,  Thompson  (1811),  2  Camp.  (/)  Sects.  64,  696,  reproduxang  in 

620  ;  D'lsraeli  t;.  Jowett  (1796),   1  effect  sect.  107  of  the  Merchant  Ship- 

Esp.  427  ;  Watson  i^.  King  (1816),  ping  Act,  1864. 
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proof  of  property  beyond  the  mere  fact  of  ownership,  no  Sect.  1278. 
contrary  proof  having  been  adduced  on  the  other  Bide(<7). 
To  the  same  efEect  it  was  ruled  by  Iiord  Kenyon,  that  evi- 
dence of  the  assured  having  exercised  acts  of  ownership  in 
directing  the  loading,  &c.,  of  the  ship  and  paying  the  people 
employed,  was  sufficient  proof  of  interest  (A) ;  and  by  Lord 
Ellenborough,  that  evidence  that  the  party  in  whom  interest 
was  averred  had  ordered  and  paid  for  stores,  &c.,  was  sufficient 
prinid  facte  proof  of  his  ownership,  though  it  came  out  on 
cross-examination  that  he  had  derived  his  title  imder  a  bill 
of  sale  which  was  not  produced  (i). 

An  agent,  after  accounting  with  his  principals  and  re-  Agent  cannot 
oeiving  money  in  that  capacity,  cannot  dispute  their  title,  prS^ipal. 
and  say  that  he  did  not  receive  the  money  for  them,  but  for 
some  other  person.  Hence,  where  a  broker,  after  having 
become  sole  registered  owner  of  a  ship  which  had  been 
previously  owned  by  one  of  two  parties,  effected  an  insur- 
on  the  partnership  account,  and  accounted  with  the  partner- 
ship for  the  premiums,  it  was  held  that  he  could  not  set  up 
his  title  on  the  register  as  a  defence  to  an  action  for  money 
had  and  received,  brought  by  the  partnership  to  recover  the 
amount  of  a  loss  which  had  been  paid  by  the  underwriter  to 
him,  as  the  agent  of  both  partners  (j). 

The  question  of  insurable  interest  in  freight  has  already  Proof  of 
been  so  fully  considered  (k)  that  it  is  unnecessary  to  say  any-  ^^  ^ 
thing  more  as  to  the  facts  which  must  be  proved  to  establish  ^^ts^^- 
such  an  interest. 

1279.  Interest  in  goods  is  proved  either  as  in  the  case  of  Proof  of 
ship  by  evidence  of  possession  or  of  acts  of  ownership  ;  or  by  intereet  in 
transfer  of  title  to  the  assured  under  bill  of  lading  or  other  S^^^^- 
document;   or  by  evidence  of   payment  of   the  price  or  of 
a  contract  under  which  the  property  has  passed. 

iff)  Robertson  r.  French  (1803),  4  Esp.  88. 

East,  130.  {j)  Dixon  f;.  Hamond  (1819),  Z 

(h)  Amery  v,  Rodgers  (1794),   1 '  B.  &  Aid.  310.    See  Hickie  v,  Rodo- 

E^.  208.  oanaohi  (1859),  4  H.  ft  N.  456. 

(•)  Thomas    v.   Foyle   (1803),   6  {k)  Ante,  ss.  262—279. 
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Sect.  1270.  The  bill  of  lading  is  the  usual  evidence  of  the  ownership  of 
Bill  of  lading,  property  shipped,  the  consignee  or  his  assignee  .being  pre- 
sumed to  be  the  owner  where  it  is  not  otherwise  expressed 
in  the  bill  of  lading  (/).  It  must  be  remembered  that,  even 
against  the  shipowner,  the  bill  of  lading  is  not  more  than 
primd  facie  evidence  of  the  shipment  of  the  goods  (m).  In 
an  action  on  the  policy,  being  merely  an  acknowledgment 
by  the  maater,  it  is  no  evidence  without  authentioatioa 
and  some  proof  that  the  goods  specified  in  it  were  actually 
shipped  on  board  {n) .  If  it  be  subscribed  "  contents  unknown," 
it  has  been  held  that  such  bill  of  lading  is  not  evidence  either 
of  the  quantity  of  the  goods,  or  of  the  insurable  interest  of 
the  consignee  (o).  It  is,  however,  submitted  that  such  bill 
of  lading  is  primd  facie  evidence  that  the  property  in  the 
packages  mentioned  therein,  and  in  whatever  may  be  proved 
to  be  their  contents,  is  in  the  holder  of  the  bill. 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of 
insurable  interest ;  hence  a  bill  of  parcels,  with  the  vendor's 
receipt,  for  goods  sold  abroad,  was  very  early  held  to  be  suffi- 
cient proof  of  interest  (/?) ;  so  the  fact  that  consignees  have 
given  their  acceptance  to  the  consignors  for  the  price,  and  on 
accoimt,  of  the  goods,  especially  if  coupled  with  proof  of  pay- 
ment, would,  it  seems,  be  satisfactory  evidence  (q). 


Fa3rment  of 
price  of  goods* 


(/)  Hibbert  v.  Carter  (1787),  1 
T.  R.  746 ;  CaldweU  v,  BaU  (1786), 
1  T.  R.  205.    See  ante,  s.  292. 

(m)  All  that  is  done  by  the  Bills 
of  Lading  Act  is  to  make  this 
acknowledgment  conoluslTe  against 
**  the  master  or  other  person  signing 
the  same:"  18  &  19  Vict.  c.  Ill, 
8.  3.  See  Grant  f;.  Norway  (1861), 
10  C.  B.  665;  Maclean  v.  Fleming 
(1871),  L.  R.  2  H.L.  (Sc.)  128  ;  and 
the  other  cases  cited,  Carver,  s.  69. 

(«)  M«Andrew  v,  BeU  (1795),  1 
"Esp.  373 ;  Dickson  v.  Lodge  (1816), 
1  Stark.  226. 

(o)  Haddow  v.  Parry  (1810),  3 
Taunt.  303.  The  captain  who  signed 


the  bill  of  lading  was  dead,  and 
Sir  James  Mansfield  seems  to  haye 
thought  at  the  trial  that  it  could  not 
be  used  at  the  trial  as  an  admission, 
on  proof  of  the  handwriting  of  the 
deceased.  On  the  argument  of  the 
rule  for  a  new  trial,  however,  Law- 
rence, J., -seemed  to  think  that  the 
bill  of  lading,  without  the  limiting 
words,  would  have  been  evidence 
that  the  goodrhad  been  received  on 
board.  It  is  submitted  that  the 
view  of  Lawrence,  J.,  is  the  oorreot 
one. 

(p)  Russel  V,  Boehm  (1740),  2  Sfcr. 
1127. 

is)  See  Davies  v.  Reynolds  (1816), 
1  Stark.  116. 
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To  prove  that  the  goods  insured  were  shipped,  a  clerk  in  Sect.  1279. 
the  custom-house  produced  the  copy  of  an  official  paper,  con-  Documents 
taining  an  account  of  the  cargo  as  examined  hy  the  searcher ;  custom- 
the  official  paper  goes  with  the  ship,  and  the  copy  is  kept  at    ^^^^' 
the  custom-house.     Chambre,  J.,  ruled  this  copy  to  be  admis- 
sible without  calling  the  searcher,  as  being  a  paper  made  by 
the  appointed  officer  under  the  authority  of  an  Act  of  Par- 
liament,' and  lodged  as  an  official  document  in  the  custom- 
house (r). 

In  an  action  upon  a  policy  on  bottomry  and  respondentia  Proof  of 
loans,  evidence  of  the  execution  of  the  bond,  and  of  the  into-  mtereet  in 
rest  of  the  borrower  in  the  ship  or  goods,  is  sufficient  proof  of  ^**^™^- 
the  interest  of   the  assured,  and  the  borrower  himself  was, 
even  before  Lord  Denman's  Act,  and  d  fortiori  would  be  so 
now,  a  competent  witness  to  prove  his  own  interest  in  the 
ship  or  goods,  by  hypothecating  which  he  raised  the  loan  («). 

But  in  a  policy  on  goods  a  respondentia  bond  is  no  proof  Reroondentia 
of  interest  in  the  goods  on  which  the  money  was  borrowed  (t) ;  of  hitOTeS  in 
though  by  the  usage  of  the  East  India  trade,  proof  of  money  ^^"^i^^^ 
laid  out  by  the  captain  in  the  course  of  the  voyage,  and  for 
which  he  charged  respondentia  interest,  was  held  to  be  proof 
of   insurable   interest   in   a   policy  "on  goods,  specie,  and 
effects ''(ii). 

1280.  Under  a  general  averment  of  interest  in  the  entire  Amount  of 
thing  insured,  the  plaintiff  may  prove  an  interest  in  part, 
and  recover  jE?ro  tanto;  thus,  where  one  of  four  part  owners  of 
a  ship  insured  her  freight  generally  in  an  open  policy,  and 
averred  his  interest  generally,  without  specifying  it  to  be 
in  only  an  aliquot  part  of  the  freight,  it  was  held  that  he 
might  recover  in  proportion  to  the  amount  of  interest  he 
proved  (a?).  So,  d  fortiori^  if  the  plaintiff  prove  a  greater 
interest  than  he  has  alleged  in  his  claim,  this  shall  not  pre- 

(r)    Johnson    v.  Ward  (1806),   6  1394;  1  W.  Bl.  405,  422. 

£q).  47.  (u)  Gregory  v.  Christie  (1785),  3 

(»)  Glover  v.  Black  (1762),  1  W.  Dougl.  419. 

Bl.  396.  (x)    Biang  r.  Burnett  (1798),   2 

(0  Gloyer  r.  Black  (1762),  3  Burr.  Marsh.  Ins.  738. 

VOL.  II.  6  A 
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Sect.  1280.  olade  him  from  recoyering  to  the  extent  of  the  interest  he  has 

"  alleged  (y). 

Where  a  plaintiff,  only  interested  in  one-f onrth  of  a  ship, 
declared  for  a  total  loss  of  the  entire  ship  and  proved  only 
a  partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 
the  partial  loss  on  his  fourth  (2). 

Inception  of  1281.  As  we  have  elsewhere  seen,  before  a  loss  can  be 
recovered  from  the  underwriter,  it  must  be  shown  to  have 
taken  place  within  the  period  or  local  limits  of  the  risk  or 
voyage  insm:^  Hence  the  fact  that  the  ship  was  at  the 
port,  or  had  sailed  on  the  voyage,  or  that  the  goods  were 
loaded  on  board,  before  the  loss,  must  be  substantially  proved 
as  laid.  This  may  be  done  by  the  testimony  of  the  master  or 
other  officer  acquainted  with  the  circumstances,  or  by  means 
of  written  directions  transmitted  to  the  master,  or  by  licenoes, 
charter-parties,  entrances,  clearances,  convoy  bonds,  &c., 
preparatory  to  the  departure  of  the  ship,  and  indicating  her 
destination  (a). 

On  ship.  It  must  be  proved  that  the  ship  had  sailed  on  the  voyage 

insured,  or  if  the  loss  should  take  place  "  at "  the  port  where 
the  risk  is  made  to  commence,  then  that  the  ship  was  at  such 
port  on  the  voyage  insured  (S).  Where  the  ship  has  foun- 
dered at  sea,  this  proof  of  her  having  sailed  on  the  voyage 
insured  has  sometimes  presented  difficulty.  The  following 
points  have  been  decided  as  to  the  sufficiency  of  the  evidence. 
To  prove  that  a  ship,  insured  at  and  from  Portsmouth  to 
Quebec,  had  sailed  for  the  latter  place,  a  witness  was  called 
who  stated  that  he  had  seen  the  ship  in  Stokes  Bay  going 
out  with  the  other  ships  from  Spithead,  and  that  she  had 
never  since  been  heard  of.    Lord  EUenborough  held  this 

Production  of  insufficient.  The  convoy  bond  from  the  custom-house  was 
then  produced,  with  these  words  at  the  bottom  of  it — "  convoy 


{^)  Page  r.  Rogers  (1785),  2  Marsh.  (a)  Stark.  Eridenoe,  toI.  Hi.  p.  878, 

Ins.  739.  3rd  ed. 

(z)  Gardiner  r.  Croasdale  (1760),  2  '      {b)  Cohen  v.  Hinckley  (1809),  2 

Burr.  904 ;  1  W.  Bl.  198.  Camp.  61. 
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bond  for  Quebec '' ;  and  an  officer  from  the  customs  said  that  Sect.  1281. 
it  was  in  the  course  of  office  to  write  these  words  on  the  bond, 
and  that  though  he  did  not  know  of  any  act  of  office  being 
done  on  it,  yet  he  had  no  doubt  that  the  papers,  for  a  voyage 
to  Quebec,  were  dehvered  to  the  captain  before  sailing.    Lord 
EUenborough  held  this  good  primd  facie  evidence  that  the 
ship  had  sailed  on  the  voyage  insured  (c).     In  the  same  case  Ot  charter- 
Lord  EUenborough  said  that  if  it  could  be  shown  that  the  clearances, 
ship  had  a  particular  destination  by  charter-party,  he  should 
presume  that  she  sailed  on  the  chartered  voyage ;  so,  on  proof 
that  she  had  cleared  out  for  a  particular  port,  the  presiunption 
would  be  that  she  had  sailed  for  it  when  she  dropped  from 
her  moorings  (rf).      A  licence  to  carry  a  cargo  to  a  place  Of  licence, 
named  in  the  policy  as  the  port  of  destination,  is  primd  facte 
evidence  that  the  ship,  when  she  left  her  port  of  outfit,  sailed 
on  the  voyage  insured  {e). 

la  order  to  prove,  omder  a  policy  on  goods,  that  the  ship  What  is 
had  sailed  on  a  voyage  from  Leghorn  to  Lisbon,  the  plaintiff  evidence  for 
called  a  packer,  resident  in  Leghorn,  who  stated  that  he  had        P^^T^se. 
packed  the  goods  at  the  warehouse  of  the  shipper,  and  by  his 
orders  delivered  them  to  a  boatman,  to  go  by  the  ship ;  the 
boatman  was  also  called,  who  stated  that  he,  by  the  shipper's 
orders,  had  delivered  them  on  board  the  ship  and  taken  a 
receipt  for  them  from  the  captain,  whom  he  knew,  and  that 
he  had  heard,  both  from  the  shipper  and  the  captain,  that  the 
vessel  was  bound  for  Lisbon.    Abbott,  C.  J.,  held  that  this 
was  not  even  primd  facie  evidence  that  the  ship  ever  sailed  for 
Lisbon  (/). 

Where  the  averment  was  that  the  ship  sailed  after  the  Time  of 
making  of  the  policy,  and  the  proof  was  that  she  sailed  "*^' 
before,  the  variance  was  held  to  be  immaterial  (^).     A  ship- 


{e)  Obhen  v.  Hinckley  (1809),  2  (/)  Eoster  v,  Innes  (1825),  By.  & 

Oamp.61.  Mood.  333. 

{d)  Ibid.  62. 

{e)  Marshall  r.  Parker  (1809),  2  W  Peppin  v.  Solomons  (1794),  5 

Camp.  69.  T.  E.  496. 
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voyage, 
inirared. 


Sect.  1281.  ping  entry  at  the  custom-houfle  has  been  admitted  to  show 
the  time  of  the  ship's  sailing  (A). 

On  goods.  1282.  In  case  of  goods,  the  loading  of  them  on  board  must 

be  properly  proved,  and  for  this  purpose  the  bill  of  lading  of 
itself  is  not  evidence.  There  must  be  direct  testimony  of  the 
actual  shipment  of  the  goods  («).  Proof  also  must  be  given 
that  the  loss  took  place  within  the  period  of  the  risk,  or  the 

Loss  on  goods  limits  of  the  voyage  insured.     Thus,  where  it  appeared  that 

^^"^^^^^^  the  ship,  after  being  turned  away  from  her  port  of  destina- 
tion, sailed  on  another  voyage  not  protected  by  the  policy, 
and  no  proof  was  given  whether  the  damage  sustained  by  the 
goods  had  accrued  on  the  first  or  the  second  of  these  two 
voyages.  Lord  EUenborough  directed  a  nonsuit  on  the 
ground  that  there  was  no  distinct  evidence  that  the  goods 
were  injured  while  protected  by  the  policy  {j). 

On  freight.  With  regard  to  freight,  the  question  when  there  is  an 

inception  of  the  risk  has  been  fully  considered  (k).  If  the 
plaintiff  relies  on  a  contract  to  ship  the  goods  on  freight,  he 
must  be  prepared  to  show  that  such  contract  is  legally  bind- 
ing (/),  though  it  need  not  be  written  or  imder  seal  (m),  and 
also  that  the  perils  insured  against  prevented  freight  being 
earned  (w). 

Proof  of  lose.  1283.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most 
cases  is,  given  by  the  parol  testimony  of  the  master,  officers, 
or  some  of  the  crew  of  the  ship.  It  may  also  be  proved  by 
other  legal  evidence.  The  condemnation  of  a  foreign  Court 
of  Prize  is  not  evidence  to  prove  a  capture  in  fact,  though, 
after  such  proof  has  been  given,  it  is  evidence  of  the  grounds 
of  condemnation  (o). 


(A)  Hughes  V.  Wilson  (1816),  1 
Stark.  180. 

(t)  Ante,  8.  1279. 

(J)  Parkin  t^.  Ttmno  (1809),  2 
Camp.  69. 

(k)  Ante,  ss.  610—619. 

(I)  Patrick  V.  Eames  (1813),  3 
Camp.  441. 


(m)  Hint  f .  Hemyng  (1830),  1  B. 
&  Ad.  48. 

(n)  For  a  full  disonssion  of  the 
question  of  the  commencement  of  the 
risk  on  ship,  goods,  or  freight,  sed^ 
ante,  Part  I.  Chap.  XVII. 

(o)  MarshaU  v,  Parkeir  (1809),  2 
Camp.  69.  In  one  case  Le  Blano^  J., 
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The  protest  of  the  captain  cannot  he  put  in  evidence  for  Sect.  128S. 
the  shipowner,  hut  if  produced  against  him  hy  the  other  side, 
it  thereupon  heoomes  evidence  for  the  ship  also. 

In  one  case  Lord  Ellenhorough  ruled  that,  in  order  to  Proof  of 
prove  a  confiscation,  it  was  not  necessary  to  show  that  the 
proceeds  of  the  goods  seized  actually  came  into  the  treasury 
of  the  State,  hut  that  it  was  enough  to  show  that  they  were 
forcibly  taken  possession  of  by  the  oflBcers  of  government  (p). 

We  have  already  sufficiently  considered  what  will  amoimt  Presumptive 
to  presumptive  proof  of  loss  hy  foundering,  and  need  not 
here  repeat  the  points  decided  on  that  head  (q).  It  may  he 
added  that  in  some  cases  it  may  he  advisable  to  be  provided 
with  evidence  of  any  collateral  circumstance  that  may  tend 
to  support  the  presumption,  as,  that  other  vessels  which  sailed 
at  the  same  time  did  actually  arrive  (r),  the  usual  length  of 
the  voyage,  the  difficulty  of  navigation,  the  prevalence  of 
tempestuous  weather,  &c.  It  has  been  held  sufficient  to 
establish  a  presumption  of  the  loss  of  a  ship  on  the  voyage, 
for  the  shipowners  to  prove  that  they  had  not  heard  of  her 
arrival ;  it  is  not  necessary  to  call  witnesses  from  the  port  of 
destination  to  prove  that  the  ship  never  anived  there  (s). 

1284.  It  is  clearly  settled  that  the  assured  may  recover  for  Aesnred  who 
a  partial  although  he  has  declared  for  a  total  loss  (t) ;  indeed,  total  may 
this  is  matter  of  common  form.      He  may,  as  we  have  '^^J^j^* 
abeady  seen,  recover  for  loss  by  salvage,  although  it  be  not 
specifically  alleged  by  him  as  a  loss  (u) ;  but  if  it  be  salvage 
which  he  has  been  obliged  to  pay  to  recaptors,  he  cannot 
recover  the  amoimt  unless  he  produces  and  proves  the  pro- 
ceedings in  the  Admiralty  Court ;  for  the  extent  of  his  claim 

is  reported  to  have  ruled  that  the  (r)  Newby  v.  Read  (1762),  1  Park, 

fact  of  capture  might  be  proved  bj  Ins.  148. 

the  production  of  Lloyd's  book,  in  («)  Twemlow  v,  Oswin  (1809),  2 

which  it  was  mentioned:    Abel  v.  Gamp.  85. 

Potts  (1800),  3  Esp.  242,  ted  quare.  {t)  Gardner  v.  Oroasdale  (1760),  2 

Burr.  904 ;  King  v.  Walker  (1863), 

ip)  Oarruthers  v.  Gray  (1811),  3  2  H.  &  C.  384  ;  3  ibid.  209. 

Camp.  142.  (^j  q^^  ^  j^^  (1736)^  C^.  temp. 

(q)  Ante,  Part  III.  Chap.  II.  Hardw.  304. 
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Mercantile 
interest. 


Interest  on 
bottomrj 


Sect.  1884.  depends  on  the  judgment  of  that  Court  (a?).  Where  the 
assured  on  ship,  who  had  claimed  a  total,  but  was  only  enlilled 
to  an  average,  loss,  merely  proved  that  his  ship  had  sustained 
some  damage,  but  gave  no  evidence  as  to  its  extent,  Liord 
Tenterden  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  Nominal  damages  only  (y). 

By  the  Common  Law  no  interest  was  recoverable  on  the 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  application  to  the  underwriter  for  the  amount, 
and  notified  to  him  the  groimd  of  his  application  (js).  Now, 
however,  by  the  3  &  4  Will.  4,  o.  42,  s.  29,  juries  may,  if 
they  think  fit,  give  damages  in  the  nature  of  interest,  over 
and  above  the  money  recoverable,  in  all  actions  on  policies  of 
insurance  made  after  the  passing  of  the  Act. 

In  regard  to  interest  on  bottomry  loans,  it  has  been  laid 
down  by  Story,  J.,  that  the  sum  lent  and  the  bottomry 
interest  are  to  be  considered  as  an  aggregate  debt  from  the 
time  the  bond  becomes  due  by  the  successful  termination  of 
the  voyage,  and  that,  consequently,  from  such  time  common 
interest  is  to  be  allowed  on  the  aggregate  amount  (a) ;  and 
such,  it  seems,  would  now  be  the  law  in  this  country,  as  it 
is  not  to  be  supposed  that  the  old  maxim  accessio  accemonis 
nan  est  (b)  would  in  the  present  day  have  any  weight  with 
our  Courts. 

Burden  of-  1286.  Proof  of  misrepresentation  will  generally  comprise 

plea  ormSw-  t^®  following  facts : — 1.  That  the  representation  was  made ; 

presentation..   2.  That  it  was  material ;  3.  That  it  was  untrue.     In  order 

to  prove  the  first  point,  recourse  may  be  had  to  the  party  to 

whom  the  representation  was  made,  or  to  others  who  heard  it; 

its  materiality  is  a  question  for  the  jury,  and  will  generally  be 

(z)  Bain  v.  Case  (1829),  3  0.  &  P. 
496.  See  Kingston  v.  M'Intosh 
(1808),  1  Camp.  518;  Higgina  v, 
Sargent  (1823),  2  B.  &  Or.  348. 


(x)  TheUoBSon  v,  Shedden  (1806), 
2  B.  &  P.  N.  R.  228. 

(y)  Tanner  v,  Bennett  (1825),  By. 
&  Mood.  182.  Failure  to  prove  loases 
amounting  to  3  or  5  per  cent,  might, 
by  virtue  of  the  memorandom,  dis- 
entitle the  plaintiff  to  even  nominal 
damages.    See  2  Phillips,  2144. 


(a)  The   Ship 
Mason,  255. 


Packet    (1823), 
[b)  2  MarshaU,  Ins.  759. 
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made  out  by  the  nature  of  the  statement  itself.    The  proof  of  Sect.  1286. 
the  third  point  will  depend  upon,  and  be  readily  suggested  by, 
the  f  aots  of  the  case. 

Illegality  is  never  presumed,  but  must  always  be  proved  in  I*k>o*  ot 
the  first  instance  by  the  party  who  relies  on  it  as  a  defence,  on  defendant. 
Thus,  whenever  the  defence  turned  on' non-compliance  with 
the  Convoy  Acts,  Lord  Ellenborough  held  that  the  burden  of 
proof  lay  on  the  underwriters  to  make  out,  in  the  first  instance, 
how  the  Acts  had  been  violated  (c).  So,  where  an  insurance 
was  made  to  a  port  or  ports  within  a  certain  territory,  where 
some  of  the  ports  were  neutral  and  others  hostile,  it  was  held 
that  the  presumption  was  that  the  ship  was  destined  to  one  of 
the  neutral  ports  (d). 

It  is  upon  the  assured  to  show,  in  a  case  of  alleged  con-  Oonstrnotive 
structive  total  loss,  that  the  circumstances  Oittending  the  ' 

insured  property  were  such  as  justified  the  notice  of  aban- 
donment. It  is  upon  the  imderwriter  to  show  that  this  state 
of  circumstances  has  not  continued  down  to  the  time  of  action 
brought,  so  as  to  reduce  the  plaintiff's  daun  to  an  average  loss. 
In  a  case  of  wrongful  taking  at  sea  and  condemnation  as  a  slaver 
by  the  Vice- Admiralty  Court  of  St.  Helena,  Lord  Campbell 
says :  "  As  from  the  wrongful  seizure  and  notice  of  abandon- 
ment, the  loss  was  at  one  time  to  be  regarded  as  total ;  the  onus 
seems  to  be  cast  upon  the  imderwriter  of  showing  that  by 
subsequent  events  it  ceased  to  be  so.  And  if  before  action 
brought  the  goods  had  been  restored  to  the  assured,  or  he  had 
the  means  of  getting  possession  of  them  under  such  circum- 
stances as  ought  to  have  induced  a  prudent  mem  to  take 
possession  of  them,  his  daim  could  now  only  have  been  for  a 
partial  loss.  But  the  mere  existence  of  the  ship  or  goods 
insured,  after  a  total  loss  and  abandonment,  so  that  possession 
of  them  may  possibly  be  resumed  by  the  owner,  will  not 
reduce  it  to  a  partial  loss.    The  true  rule  seems  to  us  to  be 


{e)  Thornton  v.  Lanoe  (1815),  4  {d)  Anon.,  1  Chit.  R.  49.     See 

Gamp.  231  ;    D*Agoilar   v.    Tobin      Hobbe  r.  Henning  (1865),  34  L.  J. 
(1816),  Holt,  185 ;  2  Manh.  B.  265.      C.  P.  117. 
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Sect.  1385.  laid  down  by  Bayley,  J.,  in  Holdsworth  v.  Wise  (e),  thafc  the 
subject  of  the  insurance  must  be  in  existence  ^  under  such 
circumstances  that  the  assured  may,  if  they  please,  have 
possession,  and  may  reasonably  be  expected  to  take  poaseesion 
ofit/"(/). 

(tf)  Holdflworth  r.  Wioe  (1828),  7  B.  ft  Gr.  798. 

(/)  Lozano  v,  Janson  (1859),  28  L.  J.  Q.  B.  337,  342 ;  2  E.  ft  E.  100. 
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APPENDIX  A. 

19  Geo.  2,  c.  37. 

An  Act  to  regulate  Insurance  on  Ships  belonging  to  the  Subjects 
of  Great  Britain^  and  on  Merchandizes  or  Effects  laden 
thereon, 

Whebbas  it  hath  been  found  by  experience,  that  the  malnTig  Preamble 
assurances,  interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  hath  been  productive  of  many  pernicious 
practices,  whereby  great  numbers  of  ships,  with  their  cargoes, 
have  either  been  fraudulently  lost  and  destroyed,  or  taken  by 
the  enemy,  in  time  of  war ;  and  such  assurances  have  encouraged 
the  exportation  of  wool,  and  the  carrying  on  many  other  pro- 
hibited and  clandestine  trades,  which  by  means  of  such  assurances 
have  been  concealed,  and  the  parties  concerned  secured  from 
loss,  as  well  to  the  diminution  of  the  publick  revenue,  as  to  the 
great  detriment  of  fair  traders ;  and  by  introducing  a  mischievous 
kind  of  gaming  or  wagering,  under  the  pretence  of  assuring  the 
risque  on  shipping,  and  fair  trade,  the  institution  and  laudable 
design  of  making  assurances,  hath  been  perverted;  and  that 
which  was  intended  for  the  encouragement  of  trade  and  naviga- 
tion, has,  in  many  instances,  become  hurtful  of,  and  destructive 
to  the  same :  for  remedy  whereof  be  it  enacted  that  no  assurance 
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Appendix  A. 

No  assurance 
to  be  made  on 
ships  or 
effects,  &c., 
interest  or  no 
interest; 


Exoepton 
priyate  ships 
of  war; 


and  on  effects 
from  Spain  or 
Portugal. 


Prohibition  of 
re-insnranoes 
except  in 
cases  of  in- 
solvencj, 
bankruptcy, 
or  death. 
Conditions  for 
lending  smns  on 
bottomry  upon 
ships  bouna  for 
the  East  Indies. 

In  all  actions 

Slaintiff  to 
eclare  within 
fifteen  days 
what  sums  he 
hath  assured. 


Payment 
into  Ck>urtby 
persons  sued 
on  policies. 


or  assurances  sliall  be  made  by  any  person  or  persons,  bodies 
corporate  or  politick,  on  any  ship  or  ships  belonging  to  his 
Majesty  or  any  of  his  subjects,  or  on  any  goods,  merchandizes 
or  effects  laden  or  to  be  laden  on  board  of  any  such  ship  or 
ships,  interest  or  no  interest,  or  without  further  proof  of  interest 
than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  assurer ;  and  that  every  such  assurance 
shall  be  nuU  and  void  to  all  intents  and  purposes. 

2.  Provided  always,  that  assurance  on  private  ships  of  war, 
fitted  out  by  any  of  his  Majesty's  subjects  solely  to  cruise  against 
His  Majesty's  enemies,  may  be  made  by  or  for  the  owners 
thereof,  interest  or  no  interest,  free  of  average,  and  without 
benefit  of  salvage  to  the  assurer ;  anything  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. 

3.  Provided  also,  that  any  merchandizes  or  effects  from  cmy 
ports  or  places  in  Europe  or  America,  in  the  possession  of  the 
crowns  of  Spain  or  Portugal,  may  be  assured  in  such  way  and 
manner,  as  if  this  Act  had  not  been  made. 

4.  [This  section  was  repealed  by  27  &  28  Vict.  c.  56,  §  1, 
which  expressly  legalises  re-insurances.  The  repealing  enact- 
ment being  itself  repealed  by  30  Vict.  c.  23,  Schedule  D.,  and 
also  by  30  &  31  Vict.  c.  59,  re-insurances  are  thereby  left  as  at 
Common  Law,  and  therefore  legal.] 

5.  [Eepealed  by  Stat.  Law  Eev.  Act,  1867.] 

6.  In  all  actions  or  suits  brought  or  commenced  after  the  said 
first  day  of  August,  by  the  assured,  upon  any  policy  of  assurance, 
the  plaintiff  in  such  action  or  suit,  or  his  attorney  or  agent, 
shall,  within  fifteen  days  after  he  or  they  shall  be  reqidred  so  to 
do  in  writing,  by  the  defendant,  or  his  attorney  or  agent,  declare 
in  writing  what  sum  or  sums  he  hath  assured,  or  caused  to  be 
assured  in  the  whole,  and  what  sums  he  hath  borrowed  at 
respondentia  or  bottomree,  for  the  voyage,  or  any  part  of  the 
voyage  in  question,  in  such  suit  or  action. 

7.  [Eepealed  by  Stat.  Law  Eev.  Act,  1883.] 


Digitized  by 


Google 


STATUTES.  1466 

Appendix  A. 

28  Geo.  3,  c.  66. 

An  Act  to  repeal  an  Act^  made  in  the  Twenty-fifth  Year  of  the 
Reign  of  his  present  Majesty  y  intituk^j  "An  Act  for  regu- 
lating Insurances  on  Ships,  and  on  Goods,  Merchandizes, 
or  Effects : "  and  for  substituting  other  Protnsions  for  the 
like  purpose^  in  lieu  thereof 

Whereas  it  hath  been  found,  by  experience,  that  great  mis-  Preamble, 
chiefs  and  inconveniences  have  arisen  to  persons  interested  in 
ships  or  vessels,  and  also  to  persons  using  trade  or  commerce, 
from  the  effect  of  an  Act  made  in  the  twenty-fifth  year  of  the 
reign  of  his  present  Majesty,  intituled,  "An  Act  for  regulating  25  Geo.  3, 
Insurances  on  Ships,  and  on  Goods,  Merchandizes,  or  Effects:"  0.  44,  recited. 
And  whereas  it  is  highly  expedient  that  other  and  more  con- 
venient provisions  should  be  made  for  the  regulating  insurances 
hereafter  to  be  made  on  ships,  and  on  goods,  merchandizes,  or 
effects,  than  those  which  are  contained  and  enacted  in  and  by 
the  said  Act ;  be  it  therefore  enacted  that  the  said  Act  is  hereby  Becited  Act 
repealed ;  and  that,  from  and  after  the  passing  of  this  Act,  it  ^J^^^^'t^ 
shall  not  be  lawful  for  any  person  or  persons  to  make  or  effect,  made  on  any 
or  cause  to  be  made  or  effected,  any  policy  or  policies  of  assur-  ^^^^^^  hi- 
ance  upon  any  ship  or  ships,  vessel  or  vessels,  or  upon  any  goods,  serting  there- 
merchandizes,  effects,  or  other  property  whatsoever,  without  first  ^^  *^®  ^^*™® 
inserting,  or  causing  to  be  inserted,  in  such  policy  or  policies  of  the  firm  of 

assurance,  the  name  or  names,  or  the  usual  stile  and  firm  of  d®*^fir  of 
1     1  «  «    1  .  1.-1  o^®  ^'  more 

dealing  of  one  or  more  of  the  persions  mterested  in  such  assur-  of  the  persons 

ance;  or  without,  instead  thereof,  first  inserting,  or  causing  to  interested,  Ac. 

be  inserted  in  such  policy  or  policies  of  assurance,  the  name  or 

names  or  the  usual  stile  and  firm  of  dealing  of  the  consignor  or 

consignors,  consignee  or  consignees  of  the  goods,  merchandizes, 

effects,  or  property  so  to  be  insured ;  or  the  name  or  names,  or 

the  usual  stile  and  fijrm  of  dealing  of  the  person  or  persons 

residing  in  Great  Britain,  who  shall  receive  the  order  for  and 

effect  such  policy  or  policies  of  assurance,  or  of  the  person  or 

persons  who  shall  give  the  order  or  direction  to  the  agent  or 

agents  immediately  employed  to  negotiate  or  effect  such  policy 

or  policies  of  assurance. 

2.  Every  policy  and  policies  of  assurance,  made  or  underwrote  PolioieB  made 

contrary  to  the  true  intent  and  meaning  of  this  Act,  shall  be  null  ??^*^?^i^ 

and  void  to  all  intents  and  purposes  whatsoever.  void. 
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Assignees 
of  marine 
policies  may 
Bue  thereon  in 
their  own 


Assignment 
by  endorse- 
ment. 

Interpretft" 
tion  of  terms. 


Short  title. 


31  &  32  Vict.  c.  86. 

An  Act  to  enable  Assignees  of  Marine  Policies  to  sue  thereon 
in  their  mm  Names.  \Zlst  July^  1868.] 

Whereas  it  is  expedient  that  the  assignees  of  marine  policies 
of  insurance  should  be  enabled  to  sue  thereon  in  their  own 
names: 

Be  it  enacted  as  follows  : 

1.  Whenever  a  policy  of  insurance  on  any  ship,  or  on  any 
goods  in  any  ship,  or  on  any  freight,  has  been  assigned,  so  as  to 
pass  the  beneficial  interest  in  such  policy  to  any  person  entitled 
to  the  property  thereby  insured,  the  assignee  of  such  policy  shall 
be  entitled  to  sue  thereon  in  his  own  name  ;  and  the  defendant 
in  any  action  shall  be  entitled  to  make  any  defence  which  he 
would  have  been  entitled  to  make  if  the  said  action  had  been 
brought  in  the  name  of  the  person  by  whom  or  for  whose  account 
the  policy  sued  upon  was  effected. 

2.  It  shall  be  lawful  to  make  any  assignment  of  a  poli<^  of 
insurance  by  endorsement  on  the  policy  in  the  words  or  to  the 
effect  set  forth  in  the  schedule  hereto. 

3.  For  the  purposes  and  in  the  construction  of  this  Act^  the 
term  "  policy  of  insurance  "  or  **  policy  "  shall  mean  any  instru- 
ment by  which  the  payment  of  money  is  assured  or  secured  on 
the  happening  of  any  of  the  contingencies  named  or  contem- 
plated in  the  instrument  of  assurance  known  as  ''  Lloyd*  9 
Policy,"  or  in  any  other  form  adopted  for  insuring  ships, 
freights,  and  goods  carried  by  sea. 

4.  This  Act  may  be  cited  for  all  purposes  as  the  ''  Policies  of 
Marine  Assurance  Act,  1868." 


SCHEDULE. 
Form  of  Assignment. 

I,  A.  B.  of,  &c.,  do  hereby  assign  unto  C.  D.,  &c.,  his  execu- 
tors, administrators,  and  assigns,  the  within  policy  of  assurance 
on  the  ship,  freight,  and  the  goods  therein  carried  [or  on  ship  or 
freight  or  goods,  at  the  case  may  he']. 

In  witness  whereof,  &c. 
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XXXIV.  Vict.  c.  XXI. 

An  Act  for  incorporating  the  7nemhers  of  the  Establishment  or 
Society  formerly  held  at  Lloyd* s  Coffee  Home  in  tJie  Royal 
Exchange  in  the  city  of  London^  for  the  effecting  of  Marine 
Insurance^  and  generally  hnoxon  as  Lloyd's ;  and  for  other 
purposes.  [25th  May^  1871.] 

19.  The  rules  set  forth  in  the  schedule  to  this  Act  shall  be  the  Fundamental 
fundamental  rules  of  the  society.  adJedule 


THE  SCHEDULE. 
The  Fxtndamental  Bules  of  the  Society. 

1.  There  shall  be  underwriting  members  and  non-underwriting 
members. 

2.  A  non-underwriting  member  shall  not  imderwrite  in  his 
own  name  at  Lloyd's,  or  empower  another  person  to  imderwrite 
for  him  at  Lloyd's. 

3.  All  underwriting  business  transacted  at  Lloyd's  shall  be 
conducted  in  the  underwriting  rooms,  and  not  elsewhere. 

4.  An  underwriting  member  shall  not,  by  himself  or  by  any 
partner  or  other  substitute,  directly  or  indirectly  imderwrite  in 
the  city  of  London  a  policy  of  insurance,  as  follows : — 

(1)  In  the  name  of  a  partnership,  or  otherwise  than  in  the 

name  of  one  individual  (being  an  underwriting  member 
of  the  society)  for  each  separate  sum  subscribed ;  or, 

(2)  For  the  account,  benefit,  or  advantage  of  any  company  or 

association,  unless  they  are  subscribers  to  the  society, 
nor  unless  every  policy  underwritten  for  their  account, 
benefit,  or  advantage  is  imderymtten  in  their  ordinary 
place  of  business. 
6.  A  member  shall  not  open  an  insurance  account  in  the  name 
of  any  person  not  being  a  member  or  subscriber. 
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64  &  55  Vict.  c.  39  (Stamp  Act,  1891). 
Charge  of  Duty  upon  Instruments. 
Charge  of  1,  From  and  after  the  commencement  of  this  Act  the  stamp 

schedule.         duties  to  be  charged  for  the  use  of  Her  Majesty  upon  the  sereral 
instruments  specified  in  the  First  Schedule  to  this  Act  shall  be 
the  several  duties  in  the  said  schedule  specified,  which  duties 
shall  be  in  substitution  for  the  duties  theretofore  charg^ble 
under  the  enactments  repealed  by  this  Act,  and  shall  be  subject 
to  the  exemptions  contained  in  this  Act  and  in  any  other  Act  for 
the  time  being  in  force. 
All  duties  to        2.  All  stamp  duties  for  the  time  being  chargeable  by  law  upon 
corSagto"      ^^7  instruments  are  to  be  paid  and  denoted  according  to  the 
regulations      regulations  in  this  Act  contained,  and  except  where  express  pro- 
vision is  made  to  the  contrary  are  to  be  denoted  by  impressed 
stamps  only. 
Howinstru-        g^ — ^^^  Every  instrument  written  upon  stamped  material  is 
be  written  and  to  be  written  in  such  manner,  and  every  instrument  partly  or 
stamped.         wholly  written  before  being  stamped  is  to  be  so  stamped,  that 
the  stamp  may  appear  on  the  face  of  the  instrument,  and  cannot 
be  used  for  or  applied  to  any  other  instrument  written  upon  the 
same  piece  of  material. 

(2.)  If  more  than  one  instrument  be  written  upon  the  same 

piece    of   material,    every  one   of   the    instruments   is  to  be 

separately  and  distinctly  stamped  with  the  duty  with  which  it  is 

chargeable. 

Instruments        4.  Except  where  express  provision  to  the  contrary  is  made  by 

with  duty  m        (a)  An  instrument  containing  or  relating  to  several  distinct 
certain  cases.  matters  is  to  be  separately  and  distinctly  charged,  as  if 

it  were  a  separate  instrument,  with  duty  in  respect  of 
each  of  the  matters ; 
(b)  An  instrument  made  for  any  consideration  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty,  and  also 
for  any  further  or  other  valuable  consideration  or  con- 
siderations, is  to  be  separately  and  distinctly  charged, 
as  if  it  were  a  separate  instrument,  with  duty  in  respect 
of  each  of  the  considerations. 

Production  of  Instruments  in  Evidence. 

Terms  upon         14. — (1.)  Upon  the  production  of  an  instrument  chargeable 
whidb  inrtru-  ^^  ^^y  ^^^  ^  evidence  in  any  court  of  civil  judicature  in  any 
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part  of  tliG  United  Kingdom,  or  before  any  arbitrator  or  referee,    Appendix  A. 
notice  shall  be  taken  by  the  judge,  arbitrator,  or  referee  of  any  duly  stamped 
omission  or  insufficiency  of  the  stamp  thereon,  and  if  the  instru-  niay  be  re- 
ment  is  one  which  may  legally  be  stamped  after  the  execution  denoe.  ^  ^^' 
thereof,  it  may,  on  payment  to  the  officer  of  the  court  whose  duty 
it  is  to  read  the  instrument,  or  to  the  arbitratjpr  or  referee,  of  the 
amount  of  the  unpaid  duty,  and  the  penalty  payable  on  stamping 
the  same,  and  of  a  further  sum  of  one  pound,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty  and 
penalty  shall  give  a  receipt  for  the  same,  and  make  an  entry  in  a 
book  kept  for  that  purpose  of  the  payment  and  of  the  amount 
thereof,  and  shall  commimicate  to  the  Commissioners  the  name 
or  title  of  the  proceeding  in  which,  and  of  the  party  from  whom, 
he  received  the  duty  and  penalty,  and  the  date  and  description  of 
the  instrument,  and  shall  pay  over  to  such  person  as  the  Oom- 
missioners  may  appoint  the  money  received  by  him  for  the  duty 
and  penalty. 

(3.)  On  production  to  the  Commissioners  of  any  instrument  in 
respect  of  which  any  duty  or  penalty  has  been  paid,  together 
with  the  receipt,  the  payment  of  the  duty  and  penalty  shall  be 
denoted  on  the  instrument. 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of 
the  United  Elingdom,  or  relating,  wheresoever  executed,  to  any 
property  situate,  or  to  any  matter  or  thing  done  or  to  be  done, 
in  any  part  of  the  United  Elingdom,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  be  available  for  any 
purpose  whatever,  unless  it  is  duly  stamped  in  accordance  with 
the  law  in  force  at  the  time  when  it  was  first  executed. 


Policies  of  Insurance. 

91.  For  the  purposes  of  this  Act  the  expression  "policy  of  Meaning  of 
insurance"   includes    every  writing  whereby  any  contract   of  P^^^^^^"^" 
insurance  is  made,  or  agreed  to  be  made,  or  is  evidenced,  and 
the  expression  ''  insurance ''  includes  assurance. 


Policies  of  Sea  Insurance. 

92. — (1.)  For  the  purposes  of  this  Act  the  expression  <'  policy  Meaning  of 
of  sea  insurance  "  means  any  insiirance  (including  re-insurance)  po^<7  of  sea 
made  upon  any  ship  or  vessel,  or  upon  the  machineiy,  tackle,  or 


Digitized  by 


Google 


i470  APPENDIX  A- 

Appendix  A.  furniture  of  any  ship  or  vessel,  or  upon  any  goods,  merchandifie, 
or  property  of  any  description  whatever  on  board  of  any  ship  <w 
vessel,  or  upon  the  freight  of,  or  any  other  interest  whi<^  may 
be  lawfully  insured  in  or  relating  to,  any  ship  or  vessel,  and 
includes  any  insurance  of  goods,  merchandise,  or  property  for 
any  transit  which  includes  not  only  a  sea  risk,  but  also  any 
other  risk  incidental  to  the  transit  insured  from  the  coninience- 
ment  of  the  transit  to  the  ultimate  destination  covered  by  the 
insurance. 

(2.)  Where  any  person,  in  consideration  of  any  sum  of  money 
paid  or  to  be  paid  for  additional  freight  or  otherwise,  a^;Tees  to 
take  upon  himself  any  risk  attending  goods,  merchandise,  or 
property  of  any  description  whatever  while  on  board  of  any  ship 
or  vessel,  or  engages  to  indemnify  the  owner  of  any  such  goods, 
merchandise,  or  property  from  any  risk,  loss,  or  damage,  such 
agreement  or  engagement  shall  be  deemed-  to  be  a  contract  for 
sea  insurajice. 
Contract  to  be      93, — (1.)  A   contract    for    sea    insurance    (other    than    such 
25  &  28  v*  f    insurance  as  is  referred   to  in  the  fifty-fifth   section  of    the 
o.  63.  '    Merchant  Shipping  Act  Amendment  Act,   1862)  shall  not    be 

valid  unless  the  same  is  expressed  in  a  policy  of  sea  insurance. 

(2.)  No  policy  of  sea  insurance  made  for  time  shall  be  made 
for  any  time  exceeding  twelve  months. 

(3.)  A  policy  of  sea  insurance  shall  not  be  valid  unless  it 
specifies  the  particular  risk   or  adventure,  the  names  of  the 
subscribers  or  underwriters,  and  the  sum  or  sums  insured,  and 
is  made  for  a  period  not  exceeding  twelve  months. 
Policy  for  94.  Where  any  sea  insurance  is  made  for  a  voyage  and  also 

^e  ohfu^    for  time,  or  to  extend  to  or  cover  any  time  beyond  thirty  days 
able  with  two  after  the  ship  shall  have  arrived  at  her  destination  and  been 
"  there  moored  at  anchor,  the  policy  is  to  be  charged  with  duty  as 

a  policy  for  a  voyage,  and  also  with  duty  as  a  policy  for  time. 
No  polioT  95. — (1.)  A  policy  of  sea  insurance  may  not  be  stamped  at 

d^y  B^rod.  *"^y  ^^^  ^®'  ^*  ^®  signed  or  underwritten  by  any  person, 
except  in  the  two  cases  following ;  that  is  to  say, 

(a)  Any  policy  of  mutual  insurance  having  a  stamp  impressed 

thereon  may,  if  required,  be  stamped  with  an  additional 
stamp  provided  that  at  the  time  when  the  additional 
stamp  is  required  the  policy  has  not  been  signed  or 
underwritten  to  an  amount  exceeding  the  sxmi  or  sums 
which  the  duty  impressed  thereon  extends  to  cover : 

(b)  Any  policy  made  or  executed  out  of,  but  being  in  any 

manner  enforceable  within,  the  United  Kingdom,  may 
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be  stamped  at  any  time  within  ten  days  after  it  has   Appendix  A. 
been  first  received  in  the  United  Blingdom  on  payment 
of  the  duty  only. 

(2.)  Provided  that  a  policy  of  sea  insurance  shall  for  the  pur- 
pose of  production  in  evidence  be  an  instrument  which  may 
legally  be  stamped  after  the  execution  thereof,  and  the  penalty 
payable  by  law  on  stamping  the  same  shall  be  the  sum  of  one 
hundred  pounds. 

96.  Nothing  in  this  Act  shall  prohibit  the  making  of  any  Legal  altera- 
alteration  which  may  lawfully  be  made  in  the  terms  and  condi-  ^^^J^' 
tions  of  any  policy  of  sea  insurance  after  the  policy  has  been  made  under 
underwritten ;  provided  that  the  alteration  be  made  before  notice  ^ferf^tT  ^' 
of  the  determination  of  the  risk  originally  insured,  and  that  it 
do  not  prolong  the  time  covered  by  the  insurance  thereby  made 
beyond  the  period  of  six  months  in  the  case  of  a  policy  made  for 
a  less  period  than  six  months,  or  beyond  the  period  of  twelve 
months  in  the  case  of  a  policy  made  for  a  greater  period  than 
six  months,  and  that  the  articles  insured  remain  the  property 
of  the  same  person  or  persons,  and  that  no  additional  or  further 
sum  be  insured  by  reason  or  means  of  the  alteration, 

97. — (1.)  If  any  person — 

(a)  becomes  an  assurer  upon  any  sea  insurance,  or  enters  into  Penalty  on 

any  contract  for  sea  insurance,  or  directly  or  indirectly  ^^sunng  nn- 
receives  or  contracts  or  takes  credit  in  accoimt  for  any  duly  stamped, 
premium  or  consideration  for  any  sea  insurance,  or 
knowingly  takes  upon  himself  any  risk,  or  renders  him- 
self liable  to  pay,  or  pays,  any  sum  of  money  upon  any 
loss,  peril,  or  contingency  relative  to  any  sea  insurance, 
unless  the  insurance  is  expressed  in  a  policy  of  sea 
insurance  duly  stamped,  or 

(b)  makes  or  effects,  or  knowingly  procures  to  be  made  or 

effected,  any  sea  insurance,  or  directly  or  indirectly 
gives  or  pays,  or  renders  himself  liable  to  pay,  any 
premium,  or  consideration  for  any  sea  insurance,  or 
enters  into  any  contract  for  sea  insurance,  unless  the 
insurance  is  expressed  in  a  policy  of  sea  insurance  duly 
stamped,  or 

(c)  is  concerned  in  any  fraudulent  contrivance  or  device,  or  is 

guilty  of  any  wilful  act,  neglect,  or  omission,  with 

intent  to  evade  the  duties  payable  on  policies  of  sea 

insurance,  or  whereby  the  duties  may  be  evaded, 

he  shall  for  every  such  offence  incur  a  fine  of  one  hundred  pounds. 

(2.)  Every  broker,  agent,    or  other    person    negotiating   or 

VOL.  If.  5  B 
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Appendix  A.  transactmg  any  sea  insurance  oontraiy  to  the  true  intent  and 
meaning  of  this  Act,  or  writing  any  policy  of  sea  insurance  upon 
material  not  duly  stamped,  shall  for  erery  such  offence  incur  a 
fine  of  one  hundred  pounds,  and  shall  not  have  any  l^al  daim 
to  any  charge  for  brokerage,  commission,  or  agency,  or  for  any 
money  expended  or  paid  by  him  with  reference  to  the  insurance, 
and  any  money  paid  to  him  in  respect  of  any  such  charge  shall 
be  deemed  to  be  paid  without  consideration,  and  shall  remain 
the  property  of  his  employer. 

(3.)  If  any  person  makes  or  issues,  or  causes  to  be  made  or 
issued,  any  document  purporting  to  be  a  copy  of  a  policy  of  sea 
insurance,  and  there  is  not  at  the  time  of  the  making  or  issue 
in  existence  a  policy  duly  stamped  whereof  the  said  document 
is  a  copy,  he  shall  for  such  offence  in  addition  to  any  other  fine 
or  penalty  to  which  he  may  be  liable  incur  a  fine  of  one  hundred 
pounds. 


Keaning  of 
policy  of  life 
insoranoe  and 
policy  of 
insurance 
aguinst  acci- 
dent. 


Duty  on 
certain  poli- 
cies may  be 
denoted  by 
adhesiye 
stamp. 
Penalty  for 
not  maJring 
out  policy,  or 
maMng,  &c. 


Policies  of  Insurance  except  Policies  of  Sea  Insuratice. 

98. — (1.)  For  the  purposes  of  this  Act  the  expression  "policy 
of  life  insurance  "  means  a  policy  of  insurance  upon  any  life  or 
lives  or  upon  any  event  or  contingency  relating  to  or  depending 
upon  any  life  or  lives  except  a  policy  of  insurance  against  acci- 
dent ;  and  the  expression  **  policy  of  insurance  against  accident " 
means  a  policy  of  insurance  for  any  payment  agreed  to  be  made 
upon  the  death  of  any  person  only  from  accident  or  violence  or 
otherwise  than  from  a  natural  cause,  or  as  compensation  for 
personal  injury,  and  includes  any  notice  or  advertisement  in  a 
newspaper  or  other  publication  which  purports  to  insure  the 
payment  of  money  upon  the  death  of  or  injury  to  the  holder  or 
bearer  of  the  newspaper  or  publication  containing  the  notice 
only  from  accident  or  violence  or  otherwise  than  from  a  natural 
cause. 

(2.)  A  policy  of  insurance  against  accident  is  not  to  be  charged 
with  any  further  duty  than  one  penny  by  reason  of  the  same 
extending  to  any  payment  to  be  made  during  sickness  or  inca- 
pacity from  personal  injury. 

99.  The  duty  of  one  penny  upon  a  policy  of  insurance  other 
than  a  policy  of  sea  insurance  or  life  insurance  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  policy  is  first  executed. 

100.  Every  person  who— 

(1.)  Beceives,  or  takes  credit  for,  any  premium  or  considera- 
tion for  any  insurance  other  than  a  sea  insurance,  and 
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does  not,  within  one  montli  after  receiving,  or  taking   Appendix  A. 
credit  for,  the  premium  or  consideration,  make  out  and  any  policy 
execute  a  duly  stamped  policy  of  insurance ;  or  SSum^ 

(2.)  Makes,  executes,  or  delivers  out,  or  pays  or  allows  in 
account,   or  agrees  to  pay  or  allow  in  account,   any 
money  upon  or   in  respect  of  any  policy  other  than  a 
policy  of  sea  insurance  which  is  not  duly  stamped ; 
shall  incur  a  fine  of  twenty  pounds. 


FIRST  SCHEDULE. 

Stamp  Duties  on  Insteuments. 

Policy  of  Sea  Insurance —  £    s.  d, 

(1.)  Where  the  premium  or  consideration  does  not 
exceed  the  rate  of  2s.  6d.  per  centum  of  the 

sum  insured • 0    0     1 

(2.)  In  any  other  case — 

(a)  For  or  upon  any  voyage — 

In  respect  of  every  full  sum  of  100/.,  and  also 
any  fractional  part  of  100/.  thereby  in- 
sured       0     0     3 

(b)  For  time — 

In  respect  of  every  full  sum  of   100/.,  and 
also  any  fractional  part  of   100/.  thereby 
insured — 
Where  the  insurance  shall  be  made  for 

any  time  not  exceeding  six  months  ..003 
Where  the  insurance  shaU  be  made  for 
any  time  exceeding  six  months  and  not 
exceeding  twelve  months    0    0     6 
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MAEESTE  INSUEANCE  BILL,  1899. 

[For  the  authoritieB  on  which  Mr.  M.  D.  Ghahners,  the  draftsman  oi  this 
Billy  relies  in  support  of  its  provisions,  see  Chalmers  A  O^wen's 
Digest  of  the  Law  of  Marine  Insurance.] 

A  Bill  intituled  An  Act  for  Codifying  the  Law  relating  to 
Marine  Insurance. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  bj  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : — 


Marine  insur- 
ance defined. 


Sea  and  land 
transits,  &o. 


Marine  Insurance, 

1.  A  contract  of  marine  insurance  is  a  contract  of  indemnity 
whereby  the  insurer  undertakes  to  indemnify  the  assured  in 
manner  and  to  the  extent  thereby  agreed,  against  marine  losses, 
that  is  to  say,  the  losses  incident  to  marine  adventure. 

2. — (1.)  A  contract  of  marine  insurance  may,  by  its  expreas 
terms,  or  by  usage  of  trade,  be  extended  so  as  to  protect  the 
assured  against  losses  on  inland  waters  or  on  any  land  risk  which 
may  be  interposed  in,  or  subsidiaiy  or  incidental  to,  any  sea 
voyage. 

(2.)  Where  a  ship  in  course  of  building,  or  the  launch  of  a 
ship,  or  any  adventure  analogous  to  a  marine  adventure,  is 
covered  by  a  policy  in  the  form  of  a  marine  policy,  the  provi- 
sions of  this  Act,  in  so  far  as  applicable,  shall  apply  thereto ; 
but,  except  as  by  this  section  provided,  nothing  in  this  Act  shall 
alter  or  affect  any  rule  of  law  applicable  to  any  contract  of 
insurance  other  than  a  contract  of  marine  insurance  as  by  this 
Act  defined. 
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8. — (1.)  Subject  to  the  provisions  of  this  Act,  every  lawful   Appendix  B. 
marine  adventure  may  be  the  subject  of  a  contract  of  marine  Marine  ad- 

insurance.  venture  and 

mantune 
(2.)  In  particular  there  is  a  marine  adventure  where —  perils  defined. 

(a)  Any  ship  goods  or  other  moveables  are  exposed  to  mari- 

time perils.  Such  property  is  in  this  Act  referred  to 
as  *  *  insurable  property  " : 

(b)  The  earning  or  acquisition  of   any  freight,   passage 

money,  commission,  profit,  or  other  pecuniary  benefit, 
or  the  security  for  any  advances,  loan,  or  disburse- 
ments is  endangered  by  the  exposure  of  insurable 
property  to  maritime  perils : 

(c)  Any  Kability  to  a  third  party  may  be  incurred  by  the 

owner  of,  or  other  person  interested  in  or  responsible 

for,  insurable  property,  by  reason  of  its  exposure  to 

maritime  perils. 

'< Maritime  perils"  mean  the  penis  consequent  on,  or  incidental 

to,  the  navigation  of  the  sea,  that  is  to  say,  perils  of  the  seas, 

fire,  war  perils,  pirates,  rovers,  thieves,  captures,  seisures,  and 

restraints,  and  detainments  of  princes  and  peoples,  jettisons, 

barratry,  and  any  other  perils,  whether  of  the  like  kind  or  not, 

which  may  be  designated-  by  the  policy. 


Insurable  Interest 

4. — (1.)  Every  contract  of  marine  insurance  by  way  of  gaming  Wagering  or 
or  wagering  is  void.  ^^SrT^" 

(2.)  A  contract  of  marine  insurance  is  deemed  to  be  a  gaming  yoid. 
or  wagering  contract —  [®  ^^  ^^' 

(a)  Where  the  assured  has  not  an  insurable  interest  as  19  Oeo.  2, 

defined  by  this  Act :  o-  37.] 

(b)  Where  the  policy  is  made  **  interest  or  no  interest,"  or 

"without  further  proof  of  interest  than  the  policy 

itself,"  or  *' without  benefit  of  salvage  to  the  insurer," 

or  subject  to  any  other  like  term. 

Provided  that  where  a  second  or  other  subsequent  policy  is 

effected  on  the  same  subject-matter  and  interest,  it  may  be 

effected  without  benefit  of  salvage  to  the  insurer. 

5. — (1.)  Subject  to  the  provisions  of  this  Act,  every  person  has  Insorable 
an  insurable  interest  who,  at  the  time  of  loss,  is  interested  in  a  ^J^f*^  ^ 
marine  adventure. 

(2.)  In  particular  a  person  is  interested  in  a  marine  adventure 
where  he  stands  in  any  relation  (legal  or  equitable)  to  the 
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When  inte- 
rest mnst 
attadi. 


Defeasible  or 
contingent 
interest. 
Partial  inte- 
rest. 

Re-insnranoe. 


Bottomry. 

Seaman's 
wages. 

Advance 
freight. 


Charges  of 
insurance. 

Quantum  of 
interest. 


adventure,  in  conseqnence  of  whicli  lie  benefits  by  the  safety  or 
due  arriyal  of  insurable  property,  or  is  prejudiced  by  its  loss  or 
by  damage  thereto  or  by  the  detention  thereof,  or  incurs  any 
liability  in  respect  thereof. 

(3.)  A  prospect  or  possibility  of  loss  or  gain,  wlii<sli,  at  the 
time  of  loss,  is  not  founded  on  any  right  or  liability  (leg^  or 
equitable)  in,  or  in  respect  of  the  subject-matter  insured,  is  not 
insurable. 

6. — (1.)  The  assured  must  be  interested  in  the  subject-matter 
insured  at  the  time  of  the  loss. 

Provided  that  where  the  subject-matter  is  insured,  **  lost  or  not 
lost,"  it  is  immaterial  that  the  assured  may  not  have  acquired 
bis  interest  until  after  the  loss,  if  at  the  time  of  effecting  the  con- 
tract of  insurance  he  was  not  aware  of  the  loss. 

(2.)  Where  the  assured  has  no  interest  at  the  time  of  the  loss, 
he  cannot  acquire  interest  by  any  act  or  election  after  he  is  aware 
of  the  loss. 

(3.)  Where  the  buyer  of  goods  has  insured  them,  he  has  an 
insiuable  interest,  notwithstanding  that  he  might,  at  his  election, 
have  rejected  the  goods,  or  have  treated  them  as  at  the  seller's 
risk,  by  reason  of  the  latter's  delay  in  making  delivery  or  other- 
wise. 

7.  A  defeasible  interest  is  insurable,  as  also  is  a  contingent  or 
inchoate  interest. 

8.  A  partial  interest  of  any  nature  is  insurable. 

9. — (1.)  The  insurer  under  a  contract  of  marine  insurance  has 
an  insurable  interest  in  his  risk,  and  may  re-insure  in  respect 
of  it. 

(2.)  Unless  the  policy  otherwise  provides,  the  original  assured 
has  no  right  or  interest  in  respect  of  such  re-insurance. 

10.  The  lender  of  money  on  bottomry  or  respondentia  has  an 
insurable  interest  in  respect  of  the  loan, 

11.  A  seaman,  as  well  as  the  master,  has  an  insurable  interest 
in  respect  of  his  wages. 

12.  In  the  case  of  advance  freight,  the  person  advancing  the 
freight  has  an  insurable  interest,  in  so  far  as  such  freight  is  not 
repayable  in  case  of  loss. 

13.  The  assured  has  an  insurable  interest  in  the  charges  of  any 
insurance  which  he  may  effect. 

14. — (1.)  A  carrier  or  other  bailee  who  is  responsible  for 
insurable  property  has  an  insurable  interest  to  the  extent  of  his 
responsibility. 

(2.)  Where  the  subject-matter  insured  is  mortgaged,  the  mort- 
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gagor  has  an  insurable  interest  in  the  fall  valne  thereof,  and  the   Appendix  B. 
mortgagee  has  an  insurable  interest  in  respect  of  any  sum  due 
or  to  become  due  under  the  mortgage. 

(3.)  Where  a  mortgagee  insures  for  the  benefit  of  the  mort- 
gagor as  well  as  for  himself,  he  has  an  insurable  interest  in 
respect  of  the  full  value,  though  he  effect  the  insurance  in  his 
own  name  only. 

(4.)  Where  a  consignee,  having  an  interest  in  the  consign- 
ment, insures  for  the  benefit  of  other  persons  interested  as  well 
as  for  himself,  he  has  an  insurable  interest  in  respect  of  the  full 
value  of  his  and  their  interests  in  the  consignment,  though  he 
effect  the  insurance  in  his  own  name  only. 

(5.)  The  owner  of  insurable  property  has  an  insurable  interest 
in  respect  of  the  full  value  thereof,  notwithstanding  that  some 
third  person  may  have  agreed,  or  be  liable,  to  indemnify  him  in 
case  of  loss. 

Provided  that  nothing  in  this  section  shall  affect  the  provisions 
of  this  Act  relating  to  double  insurance,  or  the  right  of  subro- 
gation. 

15.  Where  the  assured  assigns  or  otherwise  parts  with  his  Assignment 
interest  in  the  subject-matter  insured,  he  does  not  thereby  transfer      "^te''^* 
to  the  assignee  his  rights  under  the  contract  of  insurance,  imless 

there  be  an  express  or  implied  agreement  with  the  assignee  to 
that  effect. 

But  the  provisions  of  this  section  do  not  apply  to  a  transmis- 
sion of  interest  by  operation  of  law. 

Insurable  Value. 

16.  Subject  to  any  express  provision  or  valuation  in  the  policy,  Measure  of 
the  insurable  value  of  the  subject-matters  insured  must  be  ascer-  JIJJ^ 
tained  as  follows : — 

(1.)  In  insurance  on  ship,  the  insurable  value  is  the  value,  at 
the  commencement  of  the  risk,  of  the  ship,  including 
her  outfit,  provisions  and  stores  for  the  officers  and 
crew,  money  advanced  for  seamen's  wages,  and  other 
disbursements  (if  any)  incurred  to  make  the  ship  fit  for 
the  voyage  or  period  of  time  covered  by  the  policy,  plus 
the  charges  of  insurance  upon  the  whole  ; 

The  term  '*  ship,"  in  the  case  of  a  steamship,  includes 
the  machineiy,  boilers,  coals,  and  engine  stores,  and  in 
the  case  of  a  sU^  engaged  in  a  regular  trade,  the  per** 
manent  fittings  requisite  for  the  trade : 
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Appenaix  B.  (2.)  In  insurance  on  freight,  whether  paid  in  advance  or  othCT- 
wise,  the  insurable  value  is  the  gross  amount  of  the 
freight  at  the  risk  of  the  assured,  plus  the  chaT;ges  of 
insurance : 

(3,)  In  insurance  on  goods  or  merchandise,  the  insurable  value 
is  the  prime  cost  of  the  property  insured,  plus  the 
expenses  of  shipping  and  the  charges  of  insurance  upon 
the  whole : 

(4.)  In  insurance  on  any  other  subject-matter  or  interest,  Ae 
insurable  value  is  the  amount  at  the  risk  of  the  assured 
when  the  policy  attaches,  plus  the  charges  of  insurance. 

Disclosure  and  Representations, 
Insurance  is         17.  A  contract  of  marine  insurance  is  a  contract  based  upon 
-fcmm^Mi.  ^^  ^t^„3t  g^  f^tt.  and,  if  the  utmost  good  faith  be  n<ri^ 
observed  by  either  party,  the  contract  may  be  avoided  by  the 
other  party. 
Disclosure  by       18. — (1.)  Subject  to  the  provisions  of  this  section,  the  assured 
must  disclose  to  the  iasurer,  before  the  contract  is  concluded, 
every  material  circumstance  which  is  known  to  the  assured,  and 
the  assured  is  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by  him.    If  the 
assured  fails  to  make  such  disclosure  the  insurer  may  avoid  the 
contract. 

(2.)  Every  circumstance  is  material  which  would  influence  the 
judgment  of  a  prudent  insurer  in  fixing  the  premium,  or  deter* 
mining  whether  he  will  take  the  risk. 

(3.)  In  the  absence  of  inquiry  the  following  circumstances  need 
not  be  disclosed,  namely : — 

(a)  Any  circumstance  which  diminishes  the  risk : 

(b)  Any  circumstance  which  is  known  or  presumed  to  be 

known  to  the  insurer.  The  insurer  is  presumed  to 
know  matters  of  common  notoriety  or  knowledge,  and 
matters  which  an  insurer  in  the  ordinary  course  of  his 
business,  as  such,  ought  to  know : 

(c)  Any  circumstance  as  to  which  information  is  waived  by  the 

insurer : 

(d)  Any  circumstance  which  it  is  superfluous  to  disclose  by 

reason  of  any  express  or  implied  warranty. 

(4.)  Whether  any  particular  circmnstance,  which  is  not  dis* 
closed,  be  material  or  not  is,  in  each  case,  a  question  of  fact. 

The  term  "circumstance"  includes  ^ny  communication  nia4Q 
to,  or  information  received  by,  the  assiired. 
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19.  Subject  to  the  provisions  of  the  preceding  section  as  to   Appendix  B. 
circumstances  which  need  not  be  disclosed,  where  insurance  is  Disolosmo 
effected  for  the  assured  by  an  aeent,  the  agent  must  disclose  to  ^7  agent 
the  msurer—  influranoo. 

(a)  Every  material  cii*cumstance  which  is  known  to  himselE, 

and  an  agent  to  insure  is  deemed  to  know  every  circum- 
stance which  in  the  ordinary  course  of  business  ought 
to  be  known  by,  or  to  have  been  communicated  to  him: 

(b)  Every  material  circumstance  which  the  assured  is  bound  to 

disclose,  unless  it  come  to  his  knowledge  too  late  to 
communicate  it  to  the  agent. 

20. — (1.)  Every  material  representation  made  by  the  assured  Representa- 
or  his  agent  to  the  insurer  during  the  negotiations  for  the  con-  neTOlaaSoBTof 
tract,  and  before  the  contract  is  concluded,  must  be  true.     If  it  oontraot. 
be  untrue  the  insurer  may  avoid  the  contract. 

(2.)  A  representation  is  material  which  would  influence  the 
judgment  of  a  prudent  insurer  in  fixing  the  premium,  or  deter- 
mining whether  he  will  take  the  nsk. 

(3.)  A  representation  may  be  either  a  representation  as  to  a 
matter  of  fact,  or  as  to  a  matter  of  expectation  or  belief. 

A  representation  as  to  a  matter  of  fact  is  true,  if  it  be  sub- 
stantially correct,  whether  it  be  literally  correct  or  not. 

A  representation  as  to  a  matter  of  expectation  or  belief  is  true 
if  it  be  made  in  good  faith. 

(4.)  A  representation  may  be  withdrawn  or  corrected  before 
the  contract  is  concluded. 

(5.)  Whether  a  particular  representation  be  material  or  not  is, 
in  each  case,  a  question  of  fact. 

21.  The  assured,  or  his  agent,  is  not  bound,  even  in  reply  to  Assnied  need 
inquiry,  to  give  his  opinion  to  the  insurer  on  any  matter  relating  hUonSoir 
to  the  adventure. 

22.  A  contract  of  marine  insurance  is  deemed  to  be  concluded  When  oon- 
when  the  proposal  of  the  assured  is  accepted  by  the  insurer,  ^^^  ^  ^^^ 
whether  the  policy  be  then  issued  or  not ;  and  for  the  purpose  of  oonduded. 
showing  when  the  proposal  was  accepted,  reference  may  be  made 

to  the  slip  or  covering  note  or  other  customary  memorandum  of 
the  contract,  although  it  be  unstamped. 


The  Policy, 

23.  Subject  to  the  provisions  of  any  statute,  a  contract  of  Oontractmnst 

marine  insurance  is  inadmissible  in  evidence  unless  it  is  embodied  ^^S^**^^ 

in  a  marine  policy  in  accordance  with  this  Act.    The  policy  may  [64  &  65  Vlot. 

^      ""  Q.Z9,B.  93.] 


Digitized  by 


Google 


1480 


APPENDIX  B. 


Appendix  B. 

What  policy 
must  specify. 
[28  Geo.  3, 
c.  66,  and 
64  &  65  Vict. 
0.  39,  8.  93.] 


Signature  of 
insurer. 


Yojage  and 
time  policies. 


[64  &  66  Vict. 
o.  39,  8.  93.] 

Designation 
of  subject- 
matter. 


be  executed  and  issued  either  at  the  time  when  the  contract  is 
concluded,  or  afterwards. 

24.  A  marine  policy  must  specify — 
(1.)  The  name  of  the  assured,  or  of  some  person  who  effects 

the  insurance  on  his  behalf : 
(2.)  The  imdertaking  to  insure : 
(3.)  The    subject-matter   insured    and    the   risk    insured 

against: 
(4.)  The  voyage,  or  period  of  time,  or  both,  as  the  case  may 

be,  covered  by  the  insurance : 
(5.)  The  sum  or  sums  insured : 
(6.)  The  name  or  names  of  the  insurers. 
26. — (1)  A  marine  policy  must  be  signed  by  or  on  behalf  of 
the  insurer,  provided  that  in  the  case  of  a  corporation  the  cor- 
porate seal  may  be  sufficient,  but  nothing  in  this  section  shall  be 
construed  as  requiring  the  subscription  of  a  corporation  to  be 
under  seal. 

(2.)  Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or 
more  insurers,  each  subscription,  unless  the  contrary  be  ex- 
pressed, constitutes  a  distinct  contract  with  the  assured. 

26. — (1)  Where  the  contract  is  to  insure  the  subject-matter  at 
and  from,  or  from  one  specified  place  to  another,  the  policy  is 
called  a  **  voyage  policy,"  and  where  the  contract  is  to  insure  the 
subject-matter  for  a  definite  period  of  time  the  policy  is  called  a 
**  time  policy."  A  contract  for  both  voyage  and  time  may  be 
included  in  the  same  policy. 

(2.)  A  time  policy  which  is  made  for  any  time  exceeding 
twelve  months  is  invalid. 

27. — (1)  The  subject-matter  insured  must  be  designated  in  a 
marine  policy  with  reasonable  certainly. 

(2.)  The  nature  of  the  interest  of  the  assured  in  the  subject- 
matter  insured  need  not  be  specified  in  the  policy  unless  it  be  of 
such  a  character  as  to  materially  affect  the  risk. 

Provided  that  where  an  insurance  is  effected  by  a  lender  on 
bottomry  or  respondentia,  the  nature  of  his  interest  must  be 
specified;  and  a  policy  effected  by  way  of  re-insurance  must 
specify  that  it  is  a  re-insurance. 

(3.)  Where  the  policy  designates  the  subject-matter  insured 
in  general  terms,  it  shall  be  construed  to  apply  to  the  interest 
intended  by  the  assured  to  be  covered. 

(4.)  In  the  application  of  this  section  regard  shall  be  had  to 
any  usage  regulating  the  designation  of  the  subject-matter 
insured. 
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28. — (1.)  A  policy  may  be  eitlier  valued  or  unvalued.  Appendix  B. 

(2.)  A  valued  policy  is  a  policy  which  specifies  the  agreed  Valued 
value  of  the  subject-matter  insured.  policy. 

(3.)  Subject  to  the  provisions  of  this  Act,  and  in  the  absence 
of  fraud,  the  value  fixed  by  the  policy  is  conclusive,  for  the 
purposes  of  the  policy,  as  between  the  insurer  and  assured, 
whether  the  loss  be  total  or  partial. 

(4.)  Unless  the  policy  otherwise  provides,  the  value  fixed  by 
the  policy  is  not  conclusive  for  the  purpose  of  determining 
whether  there  has  been  a  constructive  total  loss. 

29. — ^An  unvalued  policy  is  a  policy  which  does  not  specify  the  Unvalued 
value  of  the  subject-matter  insured,  but  subject  to  the  limit  of  P^^^y- 
the  sum  insured,  leaves  the  insurable  value  to  be  subsequently 
ascertained,  in  the  manner  hereinbefore  specified. 

30. — (1.)  A  floating  policy  is  a  policy  which  describes  the  Floating 
insurance  in  general  terms,  and  leaves  either  the  name  of  the  ^^^^'^ 
ship  or  ships  or  other  particulars  to  be  defined  by  subsequent  ships, 
declaration. 

(2.)  The  subsequent  declaration  or  declarations  may  be  made 
by  indorsement  on  the  policy,  or  in  other  customary  manner. 

(3.)  Unless  the  policy  otherwise  provides,  the  declarations 
must  be  made  in  the  order  of  dispatch  or  shipment.  They  must, 
in  the  case  of  goods,  comprise  aU  consignments  within  the  terms 
of  the  policy,  and  the  value  of  the  goods  or  other  property  must 
be  honestly  stated,  but  an  omission  or  erroneous  declaration 
may  be  rectified  even  after  loss  or  arrival,  provided  the  omission 
or  declaration  was  made  in  good  faith. 

(4.)  Where  a  declaration  of  value  is  not  made  until  after 
notice  of  loss  or  arrival,  the  policy  must  be  treated  as  an  im- 
valued  policy  as  regards  the  subject-matter  of  that  declaration. 

31. — (1.)  A  policy  maybe  in  the  form  in  the  First  Schedule  to  Construction 

this  Act;  ^^- 

(2.)  Unless  the  context  of  the  policy  otherwise  requires,  the 
terms  and  expressions  mentioned  in  the  First  Schedule  to  this 
Act  shall  be  construed  as  having  the  scope  and  meaning  in  that 
schedule  assigned  to  them. 

32. — (1.)  Where  an  insurance  is  effected  at  a  premium  to  be  Premium  to 
arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is  arraagea- 
payable. 

(2.)  Where  an  insurance  is  effected  on  the  terms  that  an 
additional  premium  is  to  be  arranged  in  a  given  event,  and  that 
event  happens  but  no  arrangement  is  made,  then  a  reasonable 
additional  premium  is  payable. 
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Double  Insurance. 

33. — (1.)  WliGre  two  or  more  policies  are  effected  by  or  on 
behalf  of  the  assured  on  the  same  adventure  and  interest  or  any 
part  thereof,  and  the  sums  insured  exceed  the  indemnity  allowed 
by  this  Act,  the  assured  is  said  to  be  over-insured  "by  double 
insurance. 

(2.)  Where  the  assured  is  over-insured  by  double  insurance — 

(a)  The  assured,  unless  the  policy  otherwise  providea,  may 

claim  payment  from  the  insurers  in  such  order  as  lie 
may  think  fit,  provided  that  he  is  not  entitled  to 
receive  any  sum  in  excess  of  the  indenmity  allowed 
by  this  Act ; 

(b)  Where  the  policy  imder  which  the  assured  claims  is  a 

valued  policy,  the  assured  must  give  credit  in  reduc- 
tion of  the  valuation  for  any  simi  received  by  liim 
under  any  other  policy  without  regard  to  i^e  actual 
value  of  the  subject-matter  insured ; 

(c)  Where  the  policy  under  which  the  assured  claims  is  an 

unvalued  policy  he  must  give  credit,  as  against  the 
full  insurable  value,  for  any  sum  received  by  him 
under  any  other  policy ; 

(d)  Where  the  assured  receives  any  sum  in  excess  of  ttie 

indemnity  allowed  by  this  Act,  he  is  deemed  to  hold 
such  sum  in  trust  for  the  insurers,  according  to  their 
right  of  contribution  among  themselves. 


Natnreof 
warranty. 


WarrantieSf  8fc. 

34. — (1.)  A  warranty,  in  the  following  sections  relating  to 
warranties,  means  a  promissory  warranty,  that  is  to  say,  a 
warranty  by  which  the  assured  undertakes  that  some  particular 
thing  shall  or  shall  not  be  done,  or  that  some  condition  shall  be 
fulfilled,  or  whereby  he  affirms  or  negatives  the  existence  of  a 
particular  state  of  facts. 

(2.)  A  warranty  may  be  express  or  implied. 

(3.)  A  warranty,  as  above  defined,  is  a  condition  precedent  to 
the  liability  of  the  insurer  which  must  be  fully  and  exactly 
complied  with,  whether  it  be  material  to  the  risk  or  not.  If  it 
be  not  so  complied  with,  then,  subject  to  the  provisions  of  this 
Act,  the  insurer  may  avoid  the  contract  as  from  the  date  of  the 
breach  of  warranty,  but  without  prejudice  to  any  liability 
incurred  by  him  before  such  date. 
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36.— (1.)  Non-compliance  with  a  warranty  is  excused  when,  by   Appendix  B. 
reason  of  a  change  of  circumstances,  the  warranty  ceases  to  be  When  breach 
applicable  to  the  circumstances  of  the  contract,  or  when  com-  ^JJ^^*^ 
pliauce  with  the  warranty  is  rendered  unlawful  by  subsequent 
legislation. 

(2.)  Where  a  warranty  is  broken,  the  assured  cannot  avail 
himself  of  the  defence  that  the  breach  has  been  remedied,  and 
the  warranty  complied  with,  before  loss. 

36. — (1.)  An  express  warranty  may  be  in  any  form  of  words  Expreas 
from  which  the  intention  to  warrant  is  to  be  inferred.  warrantieB. 

(2.)  An  express  warranty  must  be  included  in,  or  written  upon, 
the  policy,  or  must  be  contained  in  some  document  incorporated 
by  reference  into  the  policy. 

(3.)  An  express  warranty  does  not  exclude  an  implied 
warranty,  unless  it  be  inconsistent  therewith. 

37. — (1.)  Where  a  ship  is  expressly  warranted  "neutral,"  she  Warranty  of 
must  be  neutral  at  the  commencement  of  the  risk,  and  it  is  an  neutrality, 
implied  term  of  the  warranty  that,  so  far  as  the  assured  can 
control    the    matter,    she   shall   continue    neutral   during  the 
risk. 

(2.)  Where  a  ship  is  expressly  warranted  "  neutral"  there  is 
an  implied  condition  that,  so  far  as  the  assured  can  control  the 
matter,  she  shall  be  properly  documented,  that  is  to  say,  that 
she  shall  carry  the  necessary  papers  to  establish  her  neutrality, 
and  that  she  shall  not  falsify  or  suppress  her  papers,  or  use 
simulated  papers.  If  any  loss  occurs  through  breach  of  this 
condition,  the  insurer  may  avoid  the  contract. 

(3.)  Where  goods  or  other  moveables  are  expressly  warranted 
"neutral"  there  is  an  implied  condition  that  they  shall  be 
neutral-owned  throughout  the  risk,  and  properly  documented, 
and  shall  be  shipped  by  a  neutral  ship  to  a  neutral  destination, 
and  that,  so  far  as  the  assured  can  control  the  matter,  the  ship 
shall  continue  neutral  throughout  the  risk. 

38.  There  is  no  implied  warranty  as  to  the  nationality  of  a  ^^  implied 

ship,  or  that  her  nationality  shall  not  be  changed  during  the  warranty  of 
.  v.  nationality. 

39.  Where  the  subject-matter  insured  is  warranted  "  well "  or  Warranty 
"  in  good  safety  "  on  a  particular  day,  it  is  sufficient  if  it  be  safe  o^  goo<l 
at  any  time  during  that  day.  ®^' 

40. — (1.)  In  a  voyage  policy  there  is  an  implied  warranty  that  "vi^arranty  of 
at  the  commencement  of  the  voyage  the  ship  shall  be  seaworthy  seaworthiness 
for  the  purpose  of  the  particular  adventure  insured.  ^       ^* 

Where  the  policy  attaches  while  the  ship  is  in  port,  she  must 
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No  implied 
warrantj  that 
groodsare  sea- 
worthy. 
Warranty  of 
legality. 


also,  at  the  oommenoemeiit  of  the  Tiek,  be  reaaonablj  fit  to 
encounter  the  ordinary  perils  of  the  port. 

Provided  that  where  the  policy  contemplates  a  voyage  m 
different  stages,  during  which  the  subject-matter  insured  will  be 
exposed  to  different  degrees  or  kinds  of  peril,  or  the  ship  wiH 
require  different  kinds  of  equipment,  the  ship  must  be  seawoorthj 
at  the  commencement  of  each  stage,  and  it  is  sufficient  ii  at  tiie 
commencement  of  each  stage  she  is  seaworthy  for  the  purpose 
of  that  stage. 

(2.)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonab^ 
fit  in  aU  respects  to  encounter  the  ordinary  perils  of  the  seas  of 
the  adventure  insured. 

(3.)  In  a  time  policy  there  is  no  implied  warranty  that  Ae 
ship  shall  be  seaworthy  at  any  stage  of  the  adventure,  but  whero, 
with  the  privity  of  the  assured,  the  ship  is  sent  to  sea  in  an 
imseaworthy  state,  the  insurer  is  not  liable  for  any  loss  a^ii- 
butable  to  unseaworthiness. 

41.  In  a  policy  on  goods  or  other  moveables  there  is  no  implied 
warranty  that  the  goods  or  moveables  are  seaworthy. 

42.  Q^ere  is  an  implied  warranty  that  the  adventure  insured 
is  a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the 
matter,  the  adventure  shall  be  carried  out  in  a  lawful  manner. 


Implied  con- 
dition as  to 
commenoe- 
ment  of  riek. 


Abandon- 
ment of  ad- 
venture by 
delay,  &o. 


Change  of 
voyage. 


The  Voyage, 

43. — (1.)  Where  the  subject-matter  is  insured  by  a  voyage 
policy  "at  and  from'*  or  "from"  a  particular  place,  it  is  not 
necessary  that  the  ship  should  be  at  that  place  when  the  con- 
tract is  concluded,  but  there  is  an  implied  condition  that  the 
adventure  shall  be  commenced  within  a  reasonable  time,  and 
that  if  the  adventure  be  not  so  commenced  the  insurer  may 
avoid  the  contract. 

(2.)  The  implied  condition  may  be  negatived  by  showing  that 
the  delay  was  caused  by  circumstances  known  to  the  insurer 
before  the  contract  was  concluded,  or  by  showing  that  he 
acquiesced  in  the  delay. 

44. — (1.)  Where  the  assured  abandons  the  adventure  insured, 
the  contract  of  marine  insurance  is  determined. 

(2.)  In  particular,  where,  before  the  commencement  of  the 
risk,  the  destination  of  the  ship  is  changed  to  a  place  not  covered 
by  the  policy,  the  adventure  is  deemed  to  be  abandoned. 

46. — (1.)  Where,  after  the  commencement  of  the  risk,  the 
destination  of  the  ship  i«  changed  from  the  destination  contem- 
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plated  by  the  policy  there  is  said  to  be  a  change  of  voyage.    The   Appendix  B. 
destination  of  the  ship  is  deemed  to  be  changed  as  soon  as  the 
election  to  change  it  is  made. 

(2.)  Unless  the  policy  otherwise  provides,  where  there  is  a 
change  of  voyage,  the  insurer  may  avoid  the  contract  as  from 
the  time  of  change,  that  is  to  say,  as  from  the  time  when  the 
election  to  change  it  is  made ;  and  it  is  immaterial  that  the  ship 
may  not  in  fact  have  left  the  course  of  voyage  contemplated  by 
the  policy  when  the  loss  occurs. 

46.  Where  the  place  of  departure  is  specified  by  the  policy.  Departure  on 
and  the  ship  does  not  sail  from  that  place,  the  risk  does  not  ^*^^fi^- 
attach. 

47. — (1.)  Where  a  ship,  without  lawful  excuse  or  justification,  Deviation, 
deviates  from  the  voyage  contemplated  by  the  policy,  the  insurer 
may  avoid  the  contract  as  from  the  time  of  deviation,  and  it  is 
immaterial  that  the  ship  may  have  regained  her  route  before 
any  loss  occurs. 

(2.)  There  is  a  deviation  from  the  voyage  contemplated  by  the 
policy : — 

(a)  Where  the  course  of  the  voyage  is  specifically  designated 

by  the  policy,  and  that  course  is  departed  from  ; 

(b)  Where  the  counse  of  the  voyage  is  not  specifically  desig- 

nated by  the  policy,  but  the  usual  and  customary  course 
is  departed  from ; 

(c)  Where  the  course  of  the  voyage  is  not  prescribed  by  the 

policy  or  by  custom,  but  the  course  which  would  be 
taken  by  a  prudent  master,  navigating  the  ship  in  a 
seamanlike  manner,  is  departed  from  with  the  privity 
of  the  assured. 
(3.)  The  intention  to  deviate  is  immaterial ;  there  must  be  a 
deviation  in  fact  to  enable  the  insurer  to  avoid  the  contract. 

48. — (1.)  WJiere  several  ports  of  discharge  are  specified  by  Several  ports 
the  policy,  the  ship  may  proceed  to  all  or  any  of  them,-  and  the  of  diaoharge. 
omission  to  proceed  to  one  or  more  of  the  ports  so  specified  is 
not  a  deviation. 

(2.)  Where  several  ports  of  discharge  are  specified  by  the 
policy  the  ship  must,  in  the  absence  of  any  usage  or  sufficient 
cause  to  the  contrary,  proceed  to  them,  or  to  such  of  them  as 
she  elects  to  go,  in  the  order  designated  by  the  policy.  If  she 
does  not  there  is  a  deviation. 

(3.)  Where  the  policy  is  to  "  ports  of  discharge,"  within  a 
given  area,  which  are  not  named,  the  ship  must,  in  the  absence 
of  any  usage  or  sufficient  cause  to  the  contr&ry,  proceed  to  them, 
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Appendix  B.  or  Buoh  of  them  as  she  elects  to  go  to,  in  their  geographial 
order.    If  she  does  not  there  is  a  deviation. 

49.  In  the  case  of  a  voyage  policy,  the  adventure  insured 
must  be  prosecuted  throughout  its  course,  witli  reasonable 
despatch,  and  if  without  lawful  excuse  or  justificatioii  it  is  not 
so  prosecuted,  the  insurer  may  avoid  the  contract  as  from  the 
time  when  the  delay  became  unreasonable. 

60. — (1.)  Deviation  or  delay  in  prosecuting  the  ,voyage  con- 
templated by  the  policy  is  excused  or  justified : — 

(a)  Where  authorised  by  license  or  other  special  tezm  in  the 
policy ; 

(b)  Where  caused  by  circimistances  beyond  the  control  of  the 
master  and  his  employer ; 

(c)  Where  reasonably  necessary  in  order  to  comply  with  an 
express  or  implied  warranty  ; 

(d)  Where  reasonably  necessary  for  the  safety  of  the  ship  or 
subject-matter  insured,  whether  the  dang-er  appre- 
hended be  a  peril  insured  against  or  not ; 

(e)  For  the  purpose  of  saving  human  life,  or  aiding*  a  ship  in 
distress  where  human  life  may  be  in  danger ; 

(f)  Where  caused  by  the  barratrous  conduct  of  the  master  or 
crew,  if  barratry  be  one  of  the  perils  insured  agfainst. 

(2.)  When  the  cause  excusing  or  justifying  the  deviation  or 
delay  ceases  to  operate,  the  ship  must  resume  her  course,  and 
prosecute  her  voyage  with  reasonable  despatch. 


When  and 
how  policy  is 
assignable. 
[31  &  32  Vict. 
C.68,  ss.  1,2.] 


Assignment  of  Policy . 

61. — (1.)  A  marine  policy  is  assignable  unless  it  contains 
terms  expressly  prohibiting  assig^nment.  It  may  be  assigned 
either  before  or  after  loss. 

(2.)  Where  a  marine  policy  has  been  assigned  so  as  to  pass 
the  beneficial  interest  in  such  policy,  the  assignee  of  the  policy 
is  entitled  to  sue  thereon  in  his  own  name ;  and  the  defendant  is 
entitled  to  make  any  defence  arising  out  of  the  contract  which  he 
would  have  been  entitled  to  make  if  the  action  had  been  brought 
in  the  name  of  the  person  by  or  on  behalf  of  whom  the  policy 
was  effected. 

(3.)  A  msirine  policy  may  be  assigned  by  indorsement  thereon 
or  in  other  customary  manner,  and  a  policy  indorsed  in  blank 
may  be  assigned  by  delivery. 

(4.)  Nothing  in  this  section  shall  affect  the  assignability  of  a 
marine  policy  as  a  chose-in-action  according  to  general  law. 
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52.  Where  the  assured  has  parted  with  or  lost  his  interest  in   Appendix  B. 
the  subject  matter  insured,  and  has  not  before  or  at  the  time  of  Assured  who 
so  doing,  expressly  or  impliedly  agreed  to  assign  the  policy,  any  l^^^o  ^^' 
subsequent  assignment  of  the  policy  is  inoperative,  and  the  policy  assign, 
is  deemed  to  have  lapsed. 

Provided  that  this  section  does  not  apply  to  the  assignment  of 
a  policy  after  loss. 

The  Premium. 

63.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his  When 
agent  to  pay  the  premium,  and  the  duty  of  the  insurer  to  issue  5^^™ 
the  policy  to  the  assured  or  his  agent,  are  concurrent  conditions, 
and  the  insurer  is  not  bound  to  issue  the  policy  until  payment  or 
tender  of  the  premium. 

64. — (1.)  Unless  otherwise  agreed,  where  a  marine  policy  is  Policy 
effected  on  behalf   of  the  assured  by  a  broker,  the  broker  is  ^,^^ 
directly  responsible  to  the  insurer  for  the   premium,  and  the  broker, 
instirer  is  directly  responsible  to  the  assured  for  the   amount 
which  may  be  payable   in  respect   of  losses,  or  in  respect  of 
returnable  premium. 

(2.)  Unless  otherwise  agreed,  the  broker  has,  as  against  the 
assured,  a  lien  upon  the  policy  for  the  amount  of  the  premium 
and  his  charges  in  respect  of  effecting  the  policy ;  and  where  he 
has  dealt  with  the  person  who  employs  him  as  a  principal  he  has 
also  a  lien  on  the  policy  in  respect  of  any  balance  on  any  insu- 
rance account  which  may  be  due  to  him  from  such  person,  unless 
when  the  debt  was  incurred  he  had  reason  to  believe  that  such 
person  was  only  an  agent. 

66.  Where  a  marine  policy  effected  on  behalf  of  the  assured  Effept  of 
by  a  broker  acknowledges   the  receipt  of  the  premium,  such  ^^0?!  °^ 
acknowledgment  is,   in  the   absence   of  fraud,    conclusive   as 
between  the  insurer  and  the  assured,  but  not  as  between  the 
insurer  and  broker. 

Loss  and  Abandonment. 

66. — (1.)  Subject  to  the  provisions  of  this  Act,  and  unless  the  Indnded  and 
policy  otherwise  provides,  the  insurer  is  liable  for  any  loss  proxi-  f^^ 
mately  caused  by  a  peril  insured  against,  but,  subject  as  afore- 
said, he  is  not  liable  for  any  loss  which  is  not  proximately  caused 
by  a  peril  insured  against. 

(2.)  The  insurer  is  not  liable  for  any  loss  attributable  to  the 
misconduct  of  the  assured,  but,  unless  the  policy  otherwise  pro- 
vides, he  is  liable  for  any  loss  proximately  caused  by  a   peril 

VOL.  II.  5  c 
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insured  againsti  even  though  the  loss  would  not  have  happened 
but  for  the  misconduct  or  negligence  of  the  master  or  crew. 

(3.)  Unless  a  different  intention  appears  from  the  terms  of  i^ 
policy,  the  insurer  is  not  liable  for  any  loss  proximately  caufiod 
by  delay  although  the  delay  be  caused  by  a  peril  insiired  against 

(4.)  Unless  the  policy  otherwise  provides,  the  insurer  is  not 
liable  for  any  loss  caused  by  ordinary  wear  and  tear,  ordinazy 
leakage  and  breakage,  inherent  vice  or  nature  of  the  subject 
matter  insured,  or  any  other  ordinary  and  normal  operation  of 
natural  causes,  or  for  any  loss  caused  by  rats  or  vermin^  or  for 
any  injury  to  machinery  not  caused  by  a  peril  insured  against 

57. — (1.)  A  loss  may  be  either  total  or  partial.  Any  Iobb 
other  than  a  total  loss,  as  hereinafter  defined,  is  a  partial  loss. 

(2.)  A  total  loss  may  be  either  an  actual  total  loss,  or  a  con- 
structive  total  loss. 

(3.)  Unless  a  different  intention  appears  from  the  terms  d 
the  policy,  an  insurance  against  total  loss  includes  a  eonstructzFe^ 
as  well  as  an  actual,  total  loss. 

(4.)  Where  the  assured  brings  an  action  for  a  total  loss  and 
the  evidence  proves  only  a  partial  loss,  he  may,  unless  the  policy 
otherwise  provides,  recover  for  a  partial  loss. 

68. — (1.)  Where  the  subject  matter  insured  is  destroyed,  ot 
irreparably  damaged,  or  where  the  assured  is  irretrievablj  de- 
prived thereof,  there  is  an  actual  total  loss. 

(2.)  Insurable  property  is  deemed  to  be  irreparably  damaged 
where  it  is  so  damaged  as  to  cease  to  exist  in  specie,  or  as  that 
it  cannot  be  rendered  capable  of  arriving  at  its  destination  in 
specie.  Insurable  property  ceases  to  exist  in  specie  when  it  no 
longer  answers  to  the  denomination  under  which  it  was  insured. 

(3.)  In  the  case  of  an  actual  total  loss  no  notice  of  abandon- 
ment need  be  given. 

59.  Where  the  ship  concerned  in  the  adventure  is  missing, 
and  after  the  lapse  of  a  reasonable  time  no  news  of  her  have 
been  received,  an  actual  total  loss  may  be  presumed. 

60.  Where,  by  a  peril  insured  against,  the  voyage  is  inter- 
rupted at  an  intermediate  port  or  place,  under  such  circumstances 
as,  apart  from  any  special  stipulation  in  the  contract  of  afitreight- 
ment,  to  justify  the  master  in  landing  and  re-shipping  the  goods 
or  other  moveables,  or  in  transhipping  them,  and  sending  them 
on  to  their  destination,  the  liability  of  the  insurer  continues,  not- 
withstanding the  landing  or  transhipment. 

61. — (1.)  In  the  case  of  damage  to  a  ship,  there  is  a  construc- 
tive total  loss  where  she  is  so  damaged,  by  a  peril  insured 
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against,  that  the  cost  of  repairing  the  damage  would  exceed  the  Appendix  B. 
value  of  the  ship  when  repaired. 

In  estimating  the  cost  of  repairs,  the  expense  of  future  salvage 
operations,  and  any  future  general  average  contribution  to  which 
the  ship  would  be  liable  must  be  taken  into  account. 

(2.)  Where  the  assured  is  deprived  of  the  possession  of  his 
ship  by  a  peril  insured  against,  and  it  is  doubtful  whether  he 
can  recover  her,  or  the  cost  of  recovering  her  would  exceed  her 
value  when  recovered,  there  is  a  constructive  total  loss. 

(3.)  In  any  case,  other  than  that  of  a  ship,  there  is  a  construc- 
tive total  loss  where  the  subject  matter  insured  is  so  damaged  or 
afPected  by  a  peril  insured  against,  that,  having  regard  to  cost, 
it  is  not  reasonable  to  require  the  adventure  to  be  prosecuted  to 
its  termination. 

For  the  purpose  of  determining  what  is  reasonable  regard 
shall  be  had  to  the  course  which  would  be  pursued  by  a  prudent 
uninsured  owner  under  the  circumstances  of  the  case. 

62.  Where  there  is  a  constructive  total  loss  the  assured  may  EfPoct  of  oon- 
either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject  J^*^^^  *^*^ 
matter  insured  to  the  insurer  and  treat  the  loss  as  if  it  were  an 
actual  total  loss.    The  assured  must  make  his  election  within  a 
reasonable  time. 

68. — (1.)  Subject  to  the  provisions  of  this  section,  where  the  Noticoof 
assured  elects  to  abandon  the  subject  matter  insured  to  the  *       onment 
insurer  he  must  give  notice  of  abandonment.    If  he  fails  to  do 
so  the  loss  can  only  be  treated  as  a  partial  loss. 

(2.)  Notice  of  abandonment  may  be  given  in  writing,  or  by 
word  of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth, 
and  may  be  given  in  any  terms  which  indicate  the  intention  of 
the  assured  to  abandon  the  subject  matter  insured  unconditionally 
to  the  insurer. 

(3.)  Notice  of  abandonment  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  a  construc- 
tive total  loss,  but  where  the  information  is  of  a  doubtful 
character  the  assured  is  entitled  to  a  reasonable  time  to  make 
inquiry. 

(4.)  Where  notice  of  abandonment  has  been  given  by  the 
assured  it  cannot  be  withdrawn  without  the  consent  of  the 
insurer. 

(5.)  Where  notice  of  abandonment  is  properly  given,   the 
rights  of  the  assured  are  not  prejudiced  by  the  fact  that  the 
insurer  refuses  to  accept  the  abandonment. 
(6.)  The  acceptance  of  an  abandonment  may  be  either  express 
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Appendix  B.    or  implied  from  the  oonduct  of  the  insurer.    The  mere  sileiice  at 
the  insurer  after  notice  is  not  an  acceptance. 

(7.)  Where  notice  of  abandonment  is  accepted  the  abandon- 
ment is  irrevocable.  The  acceptance  of  the  notice  condnsiTelj 
admits  the  loss  and  the  sufficiency  of  the  notice. 

(8.)  Notice  of  abandonment  is  xmnecessary  where  at  the  time 
when  the  assured  receives  information  of  the  loss,  there  would  be 
no  possibility  of  benefit  to  the  insurer  if  notice  were  given  to 
him. 

(9.)  Notice  of  abandonment  may  be  waived  by  the  insurer. 

(10.)  Where  an  insurer  has  re-insured  his  risk,  no  notice  of 
abandonment  need  be  given  by  him. 

(11.)  Where  the  assured  has  given  a  notice  of  abandonment 
which  has  not  been  accepted,  the  validity  of  the  abandonmoit 
must  be  determined  with  reference  to  the  state  of  affairs  at  the 
time  of  action  brought.  * 
Effect  of  64.— {1.)  Where  there  is  a    valid    abandonment,  whatever 

abftndonment.  remains  of  the  subject  matter  insured  thereupon  vests  in  the 
insurer,  and  the  insurer  is  subrogated  to  all  rights  and  remedies 
of  the  assured  in  and  in  respect  of  the  subject  matter  insured  as 
from  the  time  of  the  casualty  causing  the  loss. 

(2.)  Upon  abandonment,  any  act  or  thing  done  subsequent  to 
the  casualty  causing  the  loss  by  the  assured  or  his  agents  in 
respect  of  the  subject  matter  insured,  is  at  the  risk  of  the  insurer 
and  for  his  benefit,  provided  such  act  or  thing  be  done  in  good 
faith  and  reasonably. 

(3.)  Upon  the  abandonment  of  a  ship  the  insurer  thereof  is 
entitled  to  any  freight  in  course  of  being  earned,  and  which  is 
earned  by  her  subsequent  to  the  casualty  causing  the  loss,  but 
with  this   exception  he   acquires  no  rights  in  respect  of  any  [ 

contract  of  affreightment  which  the  assured  may  have.  I 

Where  the  ship  is  carrying  the  owners'  goods  the  insurer  is 
entitled  to  a  reasonable  remuneration  for  the  carriage  of  them  ^. 

subsequent  to  the  casualty  causing  the  loss.  I 

f 
Partial  Losses  {including  Salvage  and  General  Average). 

Partioular  65. — (1.)  A  partial  loss  of  the  subject  matter  insured  may  be 

average  loss,    either  a  particular  average  loss  or  a  general  average  loss. 

(2.)  A  particular  average  loss  is  a  loss,  caused  by  a  peril 
insured  against,  which  is  not  a  general  average  loss,  and  which 
falls  exclusively  on  the  owner  or  other  person  interested  in 
insurable  property,  giving  him  no  right  of  contribution  against 
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otlier  persons  who  may  be  interested  in  the  comi 
adventure. 

66.  Subject  to  any  express  provision  in  the  pol 
charges  may  be  recovered  in  like  manner  as  a  partici 
loss. 

''  Salvage  charges  "  mean  the  charges  recoverable 
imder  maritime  law.  They  do  not  include  the  expe 
Tices  in  the  nature  of  salvage  rendered  by  the  asg 
agents,  or  any  person  employed  for  hire  by  them,  for 
of  averting  a  peril  insured  against.  Such  expei 
properly  incurred,  may  be  recovered  as  particular  chfi 
general  average  loss,  according  to  the  circumstances 
they  were  incurred. 

67.— {!.)  A  general  average  loss  is  a  loss  caused  b 
consequential  on  a  general  average  act. .  It  include 
average  expenditure  as  well  as  a  general  average  sac 

(2.)  There  is  a  general  average  act  where  any  e: 
sacrifice  or  expenditure  is  voluntarily  and  reasonal 
incurred  in  time  of  peril  for  the  purpose  of  pre 
common  marine  adventure. 

(3.)  Where  there  is  a  general  average  loss,  the  pai 
it  falls  is  entitled,  subject  to  the  conditions  imposed 
law,  to  a  rateable  contribution  from  the  other  partic 
in  the  conmion  marine  adventure.  Such  contributio: 
general  average  contribution.  Apart  from  special  < 
parties  interested  in  the  common  marine  adventi 
owners  of  ship  freight  and  cargo. 

(4.)  Subject  to  any  express  provision  in  the  policj 
assured  has  suffered  a  general  average  loss  he  may  i 
the  insurer  in  respect  of  the  proportion  of  the  loss 
upon  him ;  and  when  the  loss  is  caused  by  jettison, 
is  a  peril  insured  against,  he  may  recover  from  th« 
respect  of  the  whole  loss  without  having  enforce< 
credit  for  his  right  of  contribution  from  the  other  p 
to  contribute.  But  nothing  in  this  sub-section  sha 
insurer's  right  of  subrogation  on  payment. 

(5.)  Subject  to  any  express  provision  in  the  policj 
assured  has  paid,  or  is  liable  to  pay,  a  general  avera 
tion  he  may  recover  therefor  from  the  insurer. 

Provided  that,  in  the  absence  of  express  stipulatior 
b  not  liable  for  any  general  average  loss  or  contrit 
the  loss  was  not  incurred  for  the  purpose  of  avoidiu, 
nexion  with  the  avoidance  of,  a  peril  instired  against 
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(6.)  It  is  the  daty  of  the  shipowner  and  his  agents  to  ttb 
such  steps  as  may  be  reasonable  to  provide  tliat  all  gmeal 
average  contributions  (whether  due  to  himself  or  others)  sie 
adjusted  and  collected,  and  he  has  a  lien  on  the  cargo  nntH  tU 
be  done. 

(7.)  Where  ship,  freight,  and  cargo  are  owned  bj  ihs  ssma 
assured,  he  may  recover  pro  tanto  from  the  insurers  for  any  ks 
which  would  constitute  a  general  average  loss  if  there  wezs 
difPerent  owners. 

Measure  of  Indemnity. 

68.  Where  there  is  a  loss  recoverable  under  the  policy,  tlis 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for 
such  proportion  of  the  loss  as  the  amount  of  his  subscriptioD 
bears  to  the  value  fixed  by  the  policy,  in  the  case  of  a  valued 
policy,  or  to  the  insurable  value,  in  the  case  of  ^m  unvalued 
policy. 

The  liability  of  the  insurer  for  expenses  properly  incaned 
pursuant  to  the  suing  and  labouring  clause  must  be  determined 
on  the  same  principle. 

69.  Where  there  is  a  total  loss  of  the  subject  matter  insured:— 
(1.)  If  the  policy  be  a  valued  policy,  the  measure  of  indemnity 

is  the  sum  fixed  by  the  policy. 
(2.)  If  the  policy  be  an  unvalued  policy,  the  measure  of  indem- 
nity (subject  to  the  limit  of  the  sum  insured  and  any 
express  provision  in  the  policy),  is  the  insurable  value 
of  the  subject  matter  insured. 

70.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the 
measure  of  indemnity,  subject  to  any  express  provision  in  the 
policy,  is  as  follows  : — 

(1.)  Where  the  ship  has  been  repaired,  the  assured  is  entitled 
to  the  reasonable  cost  of  the  repairs,  less  the  customaiy 
deductions  mentioned  in  the  Second  Schedule  to  this 
Act  but  not  exceeding  the  sum  insured  in  respect  of  any 
one  casualty. 

(2.)  Where  the  ship  has  been  only  partially  repaired,  the 
assured  is  entitled  to  the  reasonable  cost  of  such  repain, 
computed  as  above,  and  also  to  be  indemnified  for  the 
reasonable  depreciation  arising  from  the  unrepaired 
damage,  provided  that  the  aggregate  amount  shall  not 
exceed  the  cost  of  repairing  the  whole  damage,  com- 
puted as  above. 

(3.)  Where  the  ship  has  not  been  repaired  the  assured  is 
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entitled  to  be  indemnified  for  the  reasonal 
tion  arising  from  the  imrepaired  dama 
exceeding  the  reasonable  cost  of  repairing  s 
computed  as  above. 
(4.)  Where  the  ship  has  not  been  repaired,  and  i 
damaged  state  during  the  risk,  the  assure 
to  the  reasonable  cost  of  repairing  such  d 
puted  as  above,  but  not  exceeding  the  actual 
in  the  value  of  the  ship  as  ascertained  by  t' 

71.  Where  there  is  a  partial  loss  of  freight,  th- 
indemnity  (subject  to  the  limit  of  the  sum  insun 
express  provision  in  the  policy)  is  such  proportion 
fixed  by  the  policy,  in  the  case  of  a  valued  polic 
insurable  value,  in  the  case  of  an  unvalued  policy,  a« 
tion  of  freight  lost  by  the  assured  bears  to  the  wh( 
the  risk  of  the  assured  under  the  policy. 

72.  Where  there  is  a  partial  loss  of  goods,  mei 
other  moveables,  the  measure  of  indemnity,  subject 
of  the  sum  insured  and  any  express  provision  in  the 
follows : — 

(1.)  Where  part  of  the  goods,  merchandise,  or  oth 
insured  by  a  valued  policy  is  totally  lost, 
of  indemnity  is  such  proportion  of  the  sum 
policy  as  the  value  of  the  part  lost  bears 
able  value  of  the  whole,  ascertained  as  in  tl 
unvalued  policy. 

(2.)  Where  part  of  the  goods,  merchandise  or  oth« 
insured  by  an  unvalued  policy  is  totally  lost, 
of  indemnity  is  the  insurable  value  of  tl 
ascertained  as  in  case  of  total  loss. 

(3.)  Where  the  whole  or  any  part  of  the  goods,  or 
insured  has  been  delivered  damaged  at  iU 
the  measure  of  indemnity  is  the  ratio  of  Iose 
by  comparing  the  gross  sound  and  damt 
reduced  to  the  same  cash  basis,  at  the  time 
arrival,  applied  to  the  sum  fixed  by  the  j 
case  of  a  valued  policy,  or  to  the  insurable 
case  of  an  unvalued  policy. 

(4.)  "  Qross  value"  means  the  price  which  a  whc 
would  giy^  with  freight,  landing  charges  a 
beforehand ;  provided  that  in  the  case  of  g 
ohandise  customarily  sold  in  bond,  the  boi 
deemed  to  be  the  gross  value.     '^Grosi 
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mean  the  actual  price  obtained  at  a  sale  where  all 
charges  on  sale  are  paid  by  the  sellers. 
(5.)  Where  any  sale  or  other  charges  on  damag^  goods  Km 
merchandise  are  paid  or  payable  by  the  buyers,  ecocit 
charges  must  be  added  to  the  gross  prooeedB  before 
establishing  the  ratio  of  damage,  as  above  prorided, 
and  in  the  eyent  of  a  claim  being  established,  such 
charges  are  subsequently  recoyerable  from  the  insurer 
as  "  Extra  charges." 

73.  Where  different  species  of  property  are  insured  under  a 
single  valuation,  the  valuation  must  be  apportioned  over  the 
different  species  in  proportion  to  their  relative  insurable  valu^ 
as  in  the  case  of  an  unvalued  policy.  The  insured  value  of  any 
part  of  a  species  is  such  proportion  of  the  total  insured  value  of 
the  same  as  the  insurable  value  of  the  part  bears  to  the  insurable 
value  of  the  whole  ascertained  in  both  cases  as  above. 

74.  Subject  to  the  limit  of  the  sum  insured  and  any  express 
provision  in  the  policy,  where  the  assured  has  paid,  or  is  liable 
for,  any  general  average  contribution,  the  measure  of  indemnity 
is  the  full  amount  of  such  contribution  if  the  subject  matter 
liable  to  contribution  is  insured  for  its  fuU  contributory  value ; 
but  if  such  subject  matter  be  not  insured  for  its  full  contributory 
value,  or  if  only  part  of  it  be  insured,  the  indemnity  payable  by 
the  insurer  must  be  reduced  in  proportion  to  the  under  insurance. 

76.  Where  the  assured  has  effected  an  insurance  in  express 
terms  against  any  liability  to  a  third  party,  the  measure  of 
indemnity,  subject  to  the  limit  of  the  sum  insured  and  any 
express  provision  in  the  policy,  is  the  amount  paid  or  payable 
by  him  to  such  third  party  in  respect  of  such  liability. 

76. — (1.)  Where  there  has  been  a  loss  in  respect  of  any  sub- 
ject matter  not  expressly  provided  for  in  the  foregoing  provisions 
of  this  Act,  the  measure  of  indemnity  shall  be  ascertained,  as 
nearly  as  may  be,  in  accordance  with  those  provisions,  in  so  far 
as  applicable  to  the  particular  case,  but  if  there  be  no  provision 
applicable  to  the  case,  then  in  accordance  with  usage. 

(2.)  Nothing  in  the  provisions  of  this  Act  relating  to  the 
measure  of  indemnity  shall  affect  the  rules  relating  to  double 
insurance,  or  prohibit  the  insurer  from  disproving  interest  wholly 
or  in  part,  or  from  showing  that  at  the  time  of  the  loss  the 
whole  or  any  part  of  the  subject  matter  insured  was  not  at  risk 
imder  the  policy. 

77. — (1.)  Where  the  subject  matter  insured  is  warranted  free 
from  particular  average,  the  assured  cannot  recover  for  a  loss 
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of  part,  whether  the  policy  be  valued  or  imyali 
contract  contained  in  the  policy  be  apportional 
contract  be  apportionable,  the  assured  may  reco 
loss  of  any  apportionable  part. 

The  contract  is  apportionable  where  by  the  policy 
pajTcels  are  separately  valued,  or  where  by  usage 
treated  as  apportionable. 

(2.)  Where  the  subject  matter  insured  is  warrc 
particular  average,  either  generally  or  under  a  cert 
the  insurer  is  nevertheless  liable  for  salvage  ch 
particular  charges  and  other  expenses  properly  inc 
to  the  provisions  of  the  suing  and  labouring  cla 
avert  a  loss  insured  against. 

(3.)  Unless  the  policy  otherwise  provides,  whe 
matter  insured  is  warranted  free  from  particular 
a  specified  percentage — 

(a)  A  general  average  loss  or  liability  cannot 

particular  average  loss  to  make  up  th( 
centage ; 

(b)  In  the  case  of  a  voyage  policy,  successive 

added  together  to  make  up  the  specified 

(o)  In  the  case  of  a  time  policy,  successive  lossi 
voyage  may  be  added  together,  but  loss 
different  voyages  cannot  be  added  togetl 
the  specified  percentage. 

For  the  purpose  of  ascertaining  whether  the 
centage  has  been  reached,  regard  shall  be  had  on 
loss  sufPered  by  the  subject  matter  insured. 

Particular  charges  and  the  expenses  of  and  inci 
taining  and  proving  the  loss  must  be  excluded, 
ing  charges  and  other  expenses,  incurred  at  th< 
nation,  which  diminish  the  loss  to  an  eidient  exc 
charges  and  expenses  may  be  added  to  the  ] 
ascertained. 

78. — (1.)  Unless  the  policy  otherwise  provides, 
the  provisions  of  this  Act,  the  insurer  is  liable 
losses,  even  though  the  total  amount  of  such  lo» 
the  sum  insured. 

(2.)  Where,  under  the  same  policy,  a  partial 
not  been  repaired  or  otherwise  made  good,  is  folic 
loss,  the  assured  can  only  recover  in  respect  of  th< 

Provided  that  nothing  in  this  section  shall  a£E 
of  the  insurer  under  the  suing  and  labouring  clau 
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Appendix  B.  79. — (1.)  Where  the  policy  contains  a  suing  and  labouzing 
dansei  the  engagement  thereby  entered  into  is  deemed  to  be 
supplementary  to  the  contract  of  insurance,  and  the  assixred  may 
recover  from  the  insurer  any  expenses  properly  incurred  pursuant 
to  the  clause,  notwithstanding  that  the  insurer  may  ha^e  paid 
for  a  total  loss,  or  that  the  subject  matter  may  have  been  war- 
ranted free  from  particular  ayerage,  either  generally  or  under  a 
certain  percentage. 

(2.)  General  average  losses  and  contributions  and  Bal^nge 
charges,  as  defined  by  this  Act,  are  not  reooverable  under  the 
suing  and  labouring  clause. 

(3.)  Expenses  incurred  for  the  purpose  of  averting  or  diminish- 
ing any  loss  not  covered  by  the  policy  are  not  recoverable  under 
the  suing  and  labouring  clause. 

(4.)  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases, 
to  take  such  measures  as  may  be  reasonable  for  the  puipose  oi 
averting  or  minimising  a  loss. 


Bight  of 
subrogation. 


Bight  of  oon« 
tribntion* 


Rights  of  Insurer  on  Payment. 

80.— (1.)  Where  the  insurer  pays  for  a  total  loss,  whatever 
may  remain  of  the  subject  matter  insured  thereupon  vests  in 
him  and  he  is  thereby  subrogated  to  all  the  rights  and  remedies 
of  the  assured  in  and  in  respect  of  the  subject  matter  insured  as 
from  the  time  of  the  casualty  causing  the  loss. 

(2.)  Where  the  insurer  pays  for  a  partial  loss,  the  subject 
matter  insured,  or  such  part  of  it  as  may  remain,  does  not  vest 
in  him,  but  he  is  thereupon  subrogated  to  all  rights  and  remedies 
of  the  assured  in  and  in  respect  of  the  subject  matter  insured  as 
from  the  time  of  the  casualty  causing  the  loss,  in  so  far  as  ih/b 
assured  has  been  indemnified,  according  to  this  Act,  by  sudi 
payment  for  the  loss. 

81. — (1.)  Where  the  assured  is  over-insured  by  double  in- 
surance, each  insurer  is' bound,  as  between  himself  and  the  other 
insurers,  to  contribute  rateably  to  the  loss  in  proportion  to  the 
amoimt  for  which  he  is  liable  under  his  contract. 

(2.)  If  any  insurer  pays  more  than  his  proportion  of  the  loss, 
he  is  entitled  to  maintain  an  action  for  contribution  against  the 
other  insurers,  and  is  entitled  to  the  like  remedies  as  a  surely 
who  has  paid  more  than  his  proportion  of  the  debt. 
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Appendix  B. 
Return  of  Premium.  

82.  Where  the  premium,  or  a  proportionate  part  thereof  is,  Enfopoement 
by  this  Act,  declared  to  be  returnable : — 

(a)  If  already  paid,  it  may  be  recovered  by  the  ttssured  from 

the  insurer,  and, 

(b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent. 

83.  Where  the  policy  contains  a  stipulation  for  the  return  of  Return  by 
the  premium,  or  a  proportionate  part  thereof,  on  the  happening  ^fif"^"^^  • 
of  a  certain  eyent,  and  that  event  happens,  the  premium,  or,  as 

the  case  may  be,  the  proportionate  part  thereof,  is  thereupon 
returnable  to  the  assured. 

84.— {1.)  Where  the  consideration  for  the  payment  of  the  Return  for 
premium  totally  fails,  and  there  has  been  no  fraud  or  illegality  oonsideni- 
on  the  part  of  the  assured  or  his  agents,  the  premium  is  there-  tion. 
upon  returnable  to  the  assured. 

(2.)  Where  the  consideration  for  the  payment  of  the  premium 
is  apportionable  and  there  is  a  total  failure  of  any  apportionable 
part  of  the  consideration,  a  proportionate  part  of  the  premium  is, 
under  the  like  conditions,  thereupon  returnable  to  the  assured. 

(3.)  In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer 

as  from  the  commencement  of  the  risk,  the  premium 
is  returnable,  provided  that  there  has  been  no  fraud 
or  illegality  on  the  part  of  the  assured ;  but  if  the 
risk  is  not  apportionable,  and  has  once  attached,  the 
premium  is  not  returnable. 

(b)  Where  the  subject  matter  insured,  or  part  thereof,  has 

never  been  imperilled,  the  premium,  or,  as  the  case 
may  be,  a  proportionate  part  thereof,  is  returnable. 

Provided  that  where  the  subject  matter  has  been 
insured  ^*  lost  or  not  lost"  and  has  arrived  in  safely 
at  the  time  when  the  contract  is  concluded,  the 
premium  is  not  returnable  unless,  at  such  time,  the 
insurer  knew  of  the  safe  arrival. 

(c)  Where  the  assured  has  no  insurable  interest  throughout 

the  currency  of  the  risk  the  premium  is  returnable, 
provided  that  this  rule  does  not  apply  to  a  policy 
effected  by  way  of  gaming  or  wagering. 

(d)  Where  the  assured  has  a  defeasible  interest  which  is 

terminated  during  the  currency  of  the  risk  the 
premium  is  not  returnable. 

(e)  Where  the  assured  has  over-insured  under  an  unvalued 
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policy,   a  pToportionate   part    of    the    premium  b 
returnable, 
(f )  Where  the  assured   has  OTer-insured    by   doable  in- 
surance, a  proportionate  part  of  the  seFeral  prezniuzif 
is  not  returnable. 


Mutual  Insurance, 

^°^<**"*^        86.— (1.)  Where  two  or  more  persons  mutually  agree  to  ; 
mutaal  insixr-  G&ch  other  against  marine  losses  there  is  said  to  be  a  mutual 
<u^oe-  insurance,  and  such  persons  are  called  the  members  of  a  mutoal 

insurance  association. 

(2.)  The  provisions  of  this  Act  relating  to  the  premiiun  do  moi 
apply  to  mutual  insurance,  but  a  guarantee,  or  snch  other 
arrangement  as  may  be  agreed  upon,  may  be  substituted  for  the 
premium. 

(3.)  The  provisions  of  this  Act,  in  so  far  as  they  may  be  modi- 
fied by  the  agreement  of  the  parties,  may  in  the  case  of  mutaal 
insurance  be  modified  by  the  terms  of  the  policies  issued  by  the 
association,  or  by  the  rules  and  regulations  of  the  association. 

(4.)  Subject  to  the  exceptions  mentioned  in  this  section^  Iha 
provisions  of  this  Act  apply  to  a  mutual  insurance. 


Batification 
byaasnred. 


Voidable  con- 
tracts. 


Implied  obli- 
grations  yaried 
by  agfreement 
or  usage. 


tSupplemental. 

86.  Where  a  contract  of  marine  insurance  is  in  good  faith 
eflPected  by  one  person  on  behalf  of  another,  the  person  on  whose 
behalf  it  is  effected  may  ratify  the  contract  even  after  he  is  aware 
of  a  loss. 

87.  Where  a  contract  of  marine  insurance  may  be  avoided  by 
one  of  the  parties  thereto,  the  party  entitled  to  avoid  it  is  dis- 
charged from  all  liability  under  his  contract  unless  and  until  he 
elects  to  confirm  the  contract. 

Where  the  party  entitled  to  avoid  the  contract  is  aware  of  the 
facts  which  entitle  him  to  avoid  it,  and  does  not  within  a  reason- 
able time  signify  his  election  to  avoid  it  to  the  other  party,  this 
is  evidence  of  an  election  to  confirm  the  contract. 

88.  Where  any  right,  duty,  or  liability  would  arise  under  a 
contract  of  marine  insurance  by  implication  of  law,  it  may  be 
negatived  or  varied  by  express  agreement,  or  by  usage,  if  the 
usage  be  such  as  to  bind  both  parties  to  the  contract. 

The  provisions  of  this  section  extend  to  any  right,  duty,  or 
liability  which  under  this  Act  may  be  modified  by  agreement. 
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89.  Where  by  this  Act  any  reference  is  made  to  reasonable   Appendix  B. 
time,  reasonable  premium,  or  reasonable  diligence,  the  question  j^easonable 
Tv^liat  is  reasonable  is  a  question  of  fact.  time,  &o.  a 

90.  Where  there  is  a  duly  stamped  policy  reference  may  be  f^^ 
made,  as  heretofore,  to  the  slip  or  covering  note,  in  any  action  for  SHp  as  eyi- 
rectifying  or  avoiding  the  policy.  denoe. 

91.  In  this  Act,  unless  the  context  or  subject  matter  otherwise  Interpreta- 
requires—  tion  of  terms. 

**  Action  "  includes  counter-claim  and  set  off : 

"  Assured  "  includes  the  agent  of  the  assured : 

"  Freight "  includes  the  profit  derivable  by  a  shipowner  from 

the  employment  of  his  ship  to  carry  his  own  goods  or 

moveables,  as  well  as  freight  payable  by  a  third  party, 

but  does  not  include  passage  money  : 
"  Insurer  "  includes  the  agent  of  the  insurer : 
** Moveables"  mean  any  moveable  tangible  property,  other 

than  the  ship,  and  include  money,  valuable  securities,  and 

other  documents : 
**  Policy  "  means  a  marine  policy. 

92. — (1.)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  Savings, 
shall  affect : — 

(a)  The  provisions  of  the  Stamp  Act,  1891,  or  any  enactment 

for  the  time  being  in  force  relating  to  the  revenue. 

(b)  The  provisions  of  the  Companies  Act,  1862,  or  any  enact- 

ment  amending  or  substituted  for  the  same. 

(c)  The  provisions  of   any  statute  not  expressly  repealed  by 

this  Act. 
(2.)  The  rules  of  the  common  law,  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  provisions 
of  this  Act,  and  in  particular  the  rules  relating  to  the  effect  of 
fraud,  illegality,  misrepresentation,  and  mistake,  shall  continue 
to  apply  to  contracts  of  marine  insurance. 

93.  The  enactments  mentioned  in  the  Third  Schedule  to  this  Repeals. 
Act  are  hereby  repealed  to  the  extent  specified  in  that  schedule. 

94.  This  Act  shall  come  into  operation  six  months  after  the  Gammence- 
passing  thereof.  °^^*- 

95.  This  Act  may  be  dted  as  the  Marine  Insurance  Act,  1899.  Short  title. 
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Lost  or  not 


Fron. 


At  and  from. 
[Ship.] 


[Freight.] 


From  the 

loading 

thereof. 


Safelj  landed. 


APPENDIX  B. 

SCHEDULES. 

PIEST  SCHEDULE. 
Form  op  Policy. 
[Lloyd's  Policy,  for  which  see  anUf  VoL  I.  b.  10,  is  set  out  Iwwi] 

Rules /or  Construction  of  Policy. 

The  following  are  the  rules  referred  to  by  tliis  Act  for  ^ 
construction  of  a  policy  in  the  above  or  other  like  form,  wben 
the  context  does  not  otherwise  require  : — 

1.  Where  the  subject  matter  is  insured  "  lost  op  not  lost,"  ind 
the  loss  has  occurred  before  the  contract  is  conoluded,  the  mk 
attaches  unless,  at  such  time,  the  assured  was  a^rare  ot  t2ie  lofls. 
and  the  insurer  was  not. 

2.  Where  the  subject  matter  is  insured  **  from  "  a  particular 
place,  the  risk  does  not  attach  until  the  ship  starts  on  the  Toyage 
insured. 

3.  Where  a  ship  is  insured  '^  at  and  from  "  a  particular  place, 
and  she  is  at  that  place  in  good  safety  when  the  oontraet  is  ooa- 
eluded,  the  risk  attaches  immediately. 

If  she  be  not  at  that  place  when  the  contract  is  oondaded  the 
risk  attaches  as  soon  as  she  arriyes  there  in  good  safefy,  and, 
unless  the  policy  otherwise  provides,  it  is  immaterial  that  ekQ  is 
covered  by  another  policy  for  a  specified  time  after  ctrriyaL 

Where  chartered  freight  is  insured  "  at  and  from  "  a  partf- 
cular  place,  and  the  ship  is  at  that  place  in  good  safety  when 
the  contract  is  concluded,  the  risk  attaches  immediately.  If  she 
be  not  there  when  the  contract  is  concluded,  the  risk  attaches  as 
soon  as  she  arrives  there  in  good  safety. 

Where  freight,  other  thfiui  chartered  freight,  is  insured  "at 
and  from  "  a  particular  place,  the  risk  attaches  pro  rata  as  the 
goods  or  merchandise  are  shipped ;  provided  that  if  there  be 
cargo  in  readiness  which  belongs  to  the  shipowner,  or  wbicfa 
some  other  person  has  contracted  with  him  to  ship,  the  rifik 
attaches  as  soon  as  the  ship  is  ready  to  receive  such  cargo. 

4.  Where  goods  or  other  moveables  are  insured  "from  the 
loading  thereof,"  the  nsk  does  not  attach  until  such  goods  or 
moveables  are  actually  on  board,  and  the  insurer  is  not  liable 
for  them  while  in  transit  from  the  shore  to  the  ship. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until 
they  are  **  safely  landed,"  they  must  be  landed  in  the  customary 
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manner  and  within  a  reasonable  time  after  arrival  at 
discharge,  and  if  they  are  not  so  landed  the  risk  oeac 

6.  In  the  absence  of  any  further  licence  or  usage 
to  touch  and  stay  **  at  any  port  or  place  whatsoeve 
authorise  the  ship  to  depart  from  the  course  of  her 
the  port  of  departure  to  the  port  of  destination. 

7.  The  term  "perils  of  the  seas"  refers  only  t 
accidents  or  casualties  of  the  seas.  It  does  not 
ordinary  action  of  the  winds  and  waves. 

8.  The  term  "  fire  "  does  not  cover  a  loss  caujsed  b 
sion  of  steam,  nor  a  fire  caused  by  the  inherent 
subject  matter  insured,  but  it  does  cover  a  firevolum 
in  order  to  avoid  capture  by  an  enemy. 

9.  The  term  **  pirates  "  includes  passengers  who 
rioters  who  attack  the  ship  from  the  shore. 

10.  The  term  **  thieves  "  does  not  cover  dandestii 
theft  committed  by  any  one  of  the  ship's  company,  vi 
or  passengers. 

11.  The  term  "arrests,  &c.,  of  kings,  princes,  a 
refers  to  political  or  executive  acts,  and  does  not  in 
caused  by  riot  or  ordinary  judicial  process. 

12.  The  term  "  barratry  "  includes  every  wrongful 
committed  by  the  master  or  crew  with  intent  to 
owner,  or,  as  the  case  may  be,  the  charterer. 

13.  The  term  "  aU  other  perils  "  includes  only  peri 
kind  to  the  perils  specifically  mentioned  in  the  policy 

14.  The  term  "average  imless  general"  means  a 
of  the  subject  matter  insured  other  than  a  general  a 
and  does  not  include  "  particular  charges." 

15.  Where  the  ship  has  stranded  the  insurer  is  li 
excepted  losses,  although  the  loss  is  not  attributi 
stranding,  provided  that  when  the  stranding  take 
risk  has  attached  and,  if  the  policy  be  on  goods,  that  t 
goods  are  on  board. 

16.  The  term  "ship  "  includes  the  hull,  materials 
stores  and  provisions  for  the  ofiicers  and  crew,  and,  in 
vessels  engaged  in  a  regular  trade,  the  permanent  fit 
site  for  the  trade,  and  also,  in  the  case  of  a  stei 
machinery,  boilers,  and  coals. 

17.  The  term  "  freight "  includes  the  profit  deri 
shipowner  from  the  employment  of  his  ship  to  ca 
goods  or  moveables,  as  well  as  freight  payable  by  a  1 
but  does  not  include  passage  money. 
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Appendix  B. 
Goods. 


Sect.  70. 


Sect.  93. 


18.  The  term  '*  goods  "  means  goods  in  tlie  nature  of  mer- 
chandise, and  does  not  include  personal  effects  or  proTisions  lai 
stores  for  use  on  board. 

In  the  absence  of  any  usage  to  the  contrary,  deck  cargo  cA 
living  animals  must  be  insured  specifically,  and  not  under  tb 
general  denomination  of  goods. 


SECOND  SCHEDULE. 

In  the  adjustment  of  claims  for  particular  average  in  a  pcdkj 
on  ship,  in  the  absence  of  any  special  provision  in  the  poUcyf  ibe 
following  items  for  repairing  damage  or  making  g^od  kaeet 
shall  be  recoverable  from  the  insurer  without  deduction,  ner 
for  old  : — 

Graving  dock  expenses. 
Cost  of  removals. 

Use  of  shears,  stages,  and  graving  dock  appliances. 
Cost  of  anchors,  provisions,  and  stores. 
Cost  of  temporary  repairs. 
Cost  of  straightening  bent  ironwork. 

All  repairs  of  damage  sustained  by  a  vessel  on  her  Brsi 
voyage. 
Chain  cables  shall  be  subject  to  a  deduction  of  one-sixth. 
All  other  repairs  of  damage  sustained  after  the  first  voyage 
shall  be  subject  to  a  deduction  of  one-third. 


THIRD    SCHEDULK 

ENAOTMEirrs  Eepealed. 


Session  and  Chapter. 


19  Geo.  2,  c.  37. 


28  Geo.  3,0.  56. 


31  &  32  Viot.  0. 86 . 


Title  or  Short  Title. 


An  Act  to  reg^nlateinBuraiioe  on  ships 
belongping  to  the  sabjeots  of  Great 
Britain,  and  on  merchandizes  or 
effects  laden  thereon. 

An  Act  to  repeal  an  Act  made  in  the 
twenty-fiftn  year  of  the  reign  of 
his  present  Majesty,  intituled  **  An 
Act  for  regulating  Insnranoes  on 
Ships,  and  on  gfoods,  merchan- 
dizes, or  effects,"  and  for  substi- 
tuting other  proyisions  for  the 
like  purpose  in  ueu  thereof. 

The  Policies  of  Marine  Assurance 
Act,  1868. 


Bxtent  of  BepesL 


The  whole  Act. 


The  whole  Ast 
so&iasitie- 
lates  to  marine 
insDiano6> 


The  whole  Act 


Digitized  by 


Google 


1608 


APPENDIX  a 


SPECIMEN    SLIPS. 

(Sup  for  a  Lloyd's  policy,  with  Institute  Voyage  Olauses,  on 
steamship  ''Xerxes,"  valued  at  20,000/.  on  hull,  &o.,  and 
10,000/.  on  machinery,  for  a  voyage  from  Havre  to  Bristol 
Ohannel,  Colombo  and  Burmah,  and  back  to  the  United 
Kingdom  or  Continent  between  Bordeaux  and  Hamburg,  at  a 
premium  of  45/-  per  cent.,  or  to  Copenhagen  or  Flensburg  on 
payment  of  an  additional  premium  of  2/6.) 


No.. 


X.  T.  &  Co.  (brokers). 


GASH. 


Deviation,  F.G.A.,  E.D.C.,  No  thirds,  and  Negli- 
gence. 

F.C.  &  8. 

Add  to  free  of  average  clause  ''sunk,  on  fire,  or 
caused  by  collision  with  another  vessel.  To  pay  fire 
irrespective  percentage." 

{The  above  U printed;  the  remainder  is  in  writing.) 

'*Xbbxes." 
Havre,  B.  Chan.,  Colombo  and  Burmah,  and  U.  K. 

Cont.  ^  &  30  ds. 
H. 

Ship      -     .     .£20,000 

Machy.       -    -     10,000 


£30,000  46/- 

Inst.  Voyage  Clauses. 

2/6  add.  Chagen  or  Fburg. 

2000  C.  D.  15/6.  {Subscription  of  C.  D.  for  2,000/., 
dated  the  \bth  of  June,  The  other  subscriptions  follow^ 
or  are  written  on  the  hack  of  the  slip.) 

,  1901. 

VOL.  II.  6  B 
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i^pmdixC.  (Slip  for  a  Lloyd's  Policy,  with  Institute  Time  dauses^  oa  tk 
steamship  ^< Xerxes"  for  twelve  months,  beginning  on  tk 
20th  of  February,  1901,  at  a  premium  of  9^  guineas  percect 
The  following  warranties  are  to  be  inserted :  'WaiTant€d  ao 
British  North  America,  except  Halifax  for  coaling ;  warranted 
no  Baltic  or  White  Sea  from  the  1st  of  October  to  the  Ist  of 
April;  warranted  not  east  of  Singapore,  except  Java,  SaigOB, 
Bangkok,  and  Australasia ;  but  an  additional  premium  of  31/- 
will  cancel  these  warranties,  except  as  to  Britisb  North  Ameriea 
from  the  1st  of  September  to  the  Ist  of  April.) 


\ 


No. — 

X.  T.  &  Oo. 


GASH. 


Deviation,  F.G.A.,  R.D.C.,  No  thirds,  and  Negli- 
gence.   80  day  returns  for  cancelling  and  lying  up. 

Add  to  free  of  average  clause  ''sunk,  on  fire,  or  in 
collision,"  &c. 

{The  above  in  print;  the  remainder  in  writing.) 


]     1/10,  1/4 


"Xekxes." 

No  B.  N.  A. 
12  months  noon  20th  Feb.  1901.       Ex.  coaling  at  Halifax. 
Ship      -     .     -  £20,000  Baltic 

Machy.      -    -     10,000  White  Sea  I 

E.  Sing.,  Java,  S'gon, 
Time  Glauses,  1901 .  B'kok  &  Australasia  ex. 

9jGs. 
21/-  cancels  ex.  B.  N.  A.,  1/9,  1/4. 
2,000  0.  D.  15/1. 

&c.,  &c.     {Other  subscriptions,) 

,  1901. 
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^  Appendix  C. 

t  INSTITUTE  VOYAGE  CLAUSES.    1901.  * 

{The  collision  clauses  are  framed  for  a  company's  policy  ;  for 
a  form  of  collision  clause  to  he  med  tcith  a  Lloyd* s  policy j  see 
^         ^    ante,  Vol.  I.,  s.  10.) 

And  it  is  further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and  the  assured 
t  shall  in  consequence  thereof  become  liable  to  pay,  and  shall  pay 

\  by  way  of  damages  to  any  other  person  or  persons  any  sum  or 

sums  not  exceeding  in  respect  of  any  one  such  collision  the  value 
of  the  ship  hereby  insured,  this  company  will  pay  the  assured 
such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as 
its  subscription  hereto  bears  to  the  value  of  the  ship  hereby 
insured ;  and  in  cases  in  which  the  liability  of  the  ship  has  been 
contested,  or  proceedings  have  been  taken  to  limit  liability,  with 
the  consent  in  writing  of  this  company,  the  company  will  also 
pay  a  like  proportion  of  three-fourths  of  the  costs  which  the 
assured  shall  thereby  incur  or  be  compelled  to  pay ;  but  when 
both  vessels  are  to  blame,  then  imless  the  liability  of  the  owners 
of  one  or  both  of  such  vessels  becomes  limited  by  law,  claims 
under  this  clause  shall  be  settled  on  the  principle  of  cross- 
liabilities  as  if  the  owners  of  each  vessel  had  been  compelled  to 
pay  to  the  owners  of  the  other  of  such  vessels  such  one-half  or 
other  proportion  of  the  latter's  damages  as  may  have  been 
properly  allowed  in  ascertaining  the  balance  or  sum  payable  by 
or  to  the  assured  in  consequence  of  such  collision. 

Provided  always  that  this  clause  shall  in  no  case  extend  to  any 
sum  which  the  assured  may  become  liable  to  pay,  or  shall  pay  for 
removal  of  obstructions  under  statutory  powers,  for  injury  to 
harbours,  wharves,  piers,  stages,  and  similar  structures,  consequent 
on  such  collision,  or  in  respect  of  the  cargo  or  engagements  of  the 
insured  vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  vessel  hereby  insured  come  into  collision  with  or 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  y&rf;  to  the  same  owners,  or  under  the  same  management,  the 
assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured ;  but  in  such  cases 
the  liability  for  the  collision,  or  the  amount  payable  for  the  ser- 
vices rendered,  shall  be  referred  to  a  sole  arbitrator  to  be  agreed 
upon  between  the  underwriters  and  the  assured. 

This  insurance  also  specially  to  cover  (subject  to  the  free  of 

6d2 
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Appendix  C  average  warranty)  loss  of,  or  damage  to  hull  or  machinefy 
through  the  negligence  of  master,  mariners,  engineers  or  pilots, 
or  through  explosions,  bursting  of  boilers,  breakage  of  shafts,  or 
through  any  latent  defect  in  the  machinery  or  hull,  provided  swch 
loss  or  damage  has  not  resulted  from  want  of  due  diligence  by 
the  owners  of  the  ship,  or  any  of  them,  or  by  tlie  manager. 
Masters,  mates,  engineers,  pilots,  or  crew  not  to  be  oonsidered  as 
part  owners  within  the  meaning  of  this  clause  should  they  hold 
shares  in  the  steamer. 

General  average  and  salvage  charges  payable  according*  to 
foreign  statement,  or  per  York- Antwerp  Rules  if  in  accordance 
with  the  contract  of  affreightment. 

Average  payable  on  each  valuation  separately  or  on  the  whole 
without  deduction  of  thirds,  new  for  old,  whether  the  averagpe  be 
particular  or  general. 

Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear,  and 
electric  light  apparatus  shall  be  deemed  to  be  part  of  the  hvH, 
and  not  part  of  the  machinery.  Befrigerating  machinery  and 
insulation  not  covered  unless  expressly  included  in  this  policy. 

Warranted  free  from  particular  average  under  3  per  cent.,  but 
nevertheless  when  the  vessel  shall  have  been  stranded,  sank,  on 
fire,  or  in  collision  with  any  other  ship  or  vessel,  underwriters  to 
pay  the  damage  occasioned  thereby.  No  claim  shall  be  allowed 
'  in  respect  of  scraping  or  painting  the  vessel's  bottom,  whether 
she  be  stranded  or  not ;  but  the  expense  of  sighting  the  bottom 
after  stranding  shall  be  paid,  if  reasonably  incurred,  even  if 
no  damage  be  found. 

'  Grounding  in  the  Suez  Canal,  or  in  the  Manchester  Ship  Canal 
or  its  connections,  or  in  the  River  Mersey  above  Eock  Ferry 
Slip,  or  in  the  River  Plate  (above  Buenos  Ayres)  or  its  Iribu- 
taries,  or  in  the  Danube,  Demerara,  or  Bilbao  River,  or  on  the 
Yenikale  or  Bilbao  Bar,  shall  not  be  deemed  to  be  a  stranding. 

The  insured  value  shall  be  taken  as  the  repaired  value  in 
ascertaining  whether  the  vessel  is  a  constructive  total  loss. 

In  the  event  of  accident  whereby  loss  or  damage  may  result 
in  a  claim  under  this  policy,  notice  shall  be  given  in  writing  to 
the  underwriters  where  practicable,  and,  if  abroad,  to  the 
nearest  Lloyd's  agent  also,  prior  to  survey,  so  that  tiiey  may 
appoint  tbeir  own  surveyor  if  they  so  desire ;  and  whenever  the 
extent  of  the  damage  is  ascertainable,  the  underwriters  may 
take  or  may  require  the  assured  to  take  tenders  for  the  repair 
of  such  damage.  In  cases  where  a  tender  is  accepted  by  or 
with  the  approval  of  underwriters,  the  underwriters  will  mskt 
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an  allowance  at  the  rate  of  £30  per  cent,  per  annum  on  the  Appendix  c. 
inBured  value  for  the  time  actually  lost  in  waiting  for  tenders. 
In  the  event  of  the  assured  fEdling  to  comply  with  the  condi- 
tions of  this  clause,  £15  per  cent,  shall  be  deducted  from  the 
amount  of  the  ascertained  claim. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

Held  covered  in  case  of  deviation  or  change  of  voyage  pro- 
vided notice  be  given  and  any  additional  premium  required  be 
agreed  inmiediately  after  receipt  of  advices. 

"With  leave  to  sail  with  or  without  pilots, 'and  to  tow  and  assist 
vessels  or  craft  in  all  situations,  and  to  be  towed. 

With  leave  to  dock  and  undock  and  go  into  graving  dock. 


INSTITUTE  TIME  CLAUSES.    1901. 

1.  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and  the 
assured  shall  in  consequence  thereof  become  liable  to  pay,  and 
shall  pay  by  way  of  damages  to  any  other  person  or  persons  any 
sum  or  sums  not  exceeding  in  respect  of  any  one  such  collision 
the  value  of  the  ship  hereby  insured,  this  company  will  pay  the 
assured  such  proportion  of  three-fourths  of  such  sum  or  sums  so 
paid  as  its  subscription  hereto  bears  to  the  value  of  the  ship 
hereby  insured,  and  in  cases  in  which  the  liability  of  the  ship  has 
been  contested,  or  proceedings  have  been  taken  to  limit  liability, 
with  the  consent  in  writing  of  this  company,  the  company  will 
also  pay  a  like  proportion  of  three-fourths  of  the  costs  which  the 
assured  shall  thereby  incur,  or  be  compelled  to  pay ;  but  when 
both  vessels  are  to  blame,  then  unless  the  liability  of  the  owners 
of  one  or  both  of  such  vessels  becomes  limited  by  law,  claims 
under  this  clause  shall  be  settled  on  the  principle  of  cross- 
liabilities  as  if  the  owners  of  each  vessel  had  been  compelled  to 
pay  to  the  owners  of  the  other  of  such  vessels  such  one-half  or 
other  proportion  of  the  latter's  damages  as  may  have  been 
properly  allowed  in  ascertaining  the  balance  or  simi  payable  by 
or  to  the  assured  in  consequence  of  such  collision. 

Provided  always  thai  this  clause  shall  in  no  case  extend  to  any 
sum  which  the  assured  .may  become  liable  to  pay,  or  shall  pay /or 
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^ypmdi«  C.  removal  of  obstructions  under  statutory  powers,  for  injury  to  har- 
bours, wharveSf  piers,  stages  and  similar  structures,  consequent  tm 
such  collision,  or  in  respect  of  the  cargo  or  engagements  of  the  insmred 
vessel,  or  for  loss  of  life  or  personal  injury, 

2.  Should  the  vessel  hereby  insured  come  into  collision  with  at 
receive  salvage  services  from  another  vessel  belonging  -wholly  or 
in  part  to  the  same  owners,  or  under  the  same  mana.g^aient»  the 
assured  shall  have  the  same  rights  under  this  policy  as  thej 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured ;  but  in  such  cases 
the  liability  for  the  collision,  or  the  amount  payable  for  the 
services  rendered,  shall  be  referred  to  a  sole  arbitrator  to  he 
agreed  upon  between  the  underwriters  and  the  assured. 

3.  In  port  and  at  sea,  in  docks  and  graving  docks,  and  (m 
ways,  gridirons  and  pontoons,  at  aU  times,  in  all  places,  and  on 
all  occasions,  services  and  trades  whatsoever  and  wheresoever, 
under  steam  or  sail,  with  leave  to  sail  with  or  without  pilots,  to 
tow  and  assist  vessels  or  craft  in  all  situations,  and  to  be  towed 
and  to  go  on  trial  trips. 

4.  Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo, 
trade,  locality  or  date  of  sailing,  provided  notice  be  given,  and 
any  additional  [premium  required  be  agreed  immediately  after 
receipt  of  advices. 

5.  Should  the  vessel  be  sold  or  transferred  to  new  manage- 
ment, then,  unless  the  underwriters  agree  in  writing  to  such  sale 
or  transfer,  this  policy  shall  thereupon  become  cancelled  from 
date  of  sale  or  transfer,  unless  the  vessel  has  cargo  on  board  and 
has  already  sailed  from  her  loading  port  or  is  at  sea  in  ballajst, 
in  either  of  which  cases  such  cancellation  shall  be  suspended 
until  arrival  at  final  port  of  discharge  if  with  cargo,  or  at  port  of 
destination  if  in  ballast.  A  pro  ratd  daily  return  of  premium 
shall  be  made. 

6.  This  insurance  also  specially  to  cover  (subject  to  the  free  of 
average  warranty)  loss  of,  or  damage  to  hull  or  machinery 
through  the  n^egligence  of  master,  mariners,  engineers  or  pilots, 
or  through  explosions,  bursting  of  boilers,  breakage  of  shidfts,  or 
through  any  latent  defect  in  the  machinery  or  hull,  provided 
such  loss  or  damage  has  not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  ship,  or  any  of  them,  or  by  the  manager. 
Masters,  mates,  engineers,  pilots,  or  crew  not  to  be  considered  as 
part  owners  within  the  meaning  of  this  clause  should  they  hold 
sheures  ill  the  steamer. 

^  >.  Gener^  Average  and  salvage  chc»:g6s  payable  aocording  to 
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••  . .     \ 
foreign  statement,  or  per  York- Antwerp  Rules,  if  in  accordance  Appsndix  (L. 

with  the  contract  of  affreightment. 

8.  Average  payable  on  each  valuation  separately  or  on  the 
whole,  without  deduction  of  thirds,  new  for  old,  whether  the 
average  be  particular  or  general. 

9.  Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear, 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull,  and  not  part  of  the  machinery.  Befrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this 
policy. 

10.  Warranted  free  from  particular  average  under  3  per  cent., 
but  nevertheless  when  the  vessel  shall  have  been  stranded,  sunk, 
on  fire,  or  in  collision  with  any  other  ship  or  vessel,  under- 
writers to  pay  the  damage  occasioned  thereby.  No  claim  shall 
be  allowed  in  respect  of  scraping  or  painting  the  vessel's  bottom, 
whether  she  be  stranded  or  not ;  but  the  expense  of  sighting  the 
bottom  after  stranding  shall  be  paid,  if  reasonably  incurred,  even 
if  no  damage  be  found. 

1 1 .  Gbrounding  in  the  Suez  Oanal  or  in  the  Manchester  Ship 
Canal  or  its  connections,  or  in  the  Itiver  Mersey  above  Bock 
Ferry  Slip,  or  in  the  River  Plate  (above  Buenos  Ayres)  or  its 
tributaries,  or  in  the  Danube,  Demerara,  or  Bilbao  River,  or 
on  the  Yenikale  or  Bilbao  Bar  shall  not  be  deemed  to  be  a 
stranding. 

12.  The  warranty  and  conditions  as  to  average  under  3  per 
cent,  to  be  applicable  to  each  voyage  as  if  separately  insured, 
and  a  voyage  shall  be  deemed  to  conmience  at  one  of  the  follow- 
ing periods  to  be  selected  by  the  assured  when  making  up  the 
claim,  viz. :  at  any  time  at  which  the  vessel  (1)  begins  to  load 
cargo  or  (2)  sails  in  ballast  to  a  loading  port.  Such  voyager 
shall  be  deemed  to  continue  during  the  ensuing  period  until 
either  she  has  made  one  outward  and  one  homeward  passage 
(including  an  intermediate  ballast  passage,  if  made)  or  has 
carried  and  discharged  two  cargoes,  whichever  may  first  happen, 
and  further,  in  either  case,  until  she  begins  to  load  a  subsequent 
cargo  or  sails  in  ballast  for  a  loading  port.  When  the  vessel 
sails  in  ballast  to  effect  damage  repair  such  sailing  shall  not  be 
deemed  to  be  a  sailing  for  a  loading  port  although  she  loads  at 
the  repairing  port.  In  calculating  the  3  per  cent,  above  referred 
to,  particular  average  occurring  outside  the  period  covered  by 
this  policy  may  be  added  to  particular  average  occurring  within 
such  period  provided  it  occur  upon  the  same  voyage  (as  above 
defined),  but  only  that  portion  of  the  daim  arising  within  such 
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:  C.  period  ahall  be  recorerable  hereon.  The  commeiioement  d  & 
Toyage  ahall  not  be  ao  fixed  as  to  oyeilap  another  vojage  m 
which  a  chum  is  made  on  this  or  the  preceding  policy. 

13.  In  no  case  shall  underwriters  be  liable  for  nnrepaini 
damage  in  addition  to  a  subeequent  total  loss  sustained  dnnng 
the  term  oorered  by  this  policy. 

14.  The  insured  yalue  shall  be  taken  as  the  repaired  rahie  ii 
ascertaining  whether  the  ressel  is  a  constructire  total  loss. 

16.  In  the  STent  of  accident  whereby  loss  or  damage  may 
result  in  a  elaim  under  this  policy,  notice  shall  be  giren  ii 
writing  to  the  underwriters,  where  practicable,  and,  if  abroad, 
to  the  nearest  Lloyd's  agent  also,  prior  to  snrrey,  ao  tiiat  tliey 
may  appoint  their  own  surveyor  if  they  so  desire ;  and  wheft- 
erer  the  extent  of  the  damage  ii  ascertainable,  flie  undei  wiitets 
may  take  or  may  require  the  assured  to  take  tenders  finr  tiie 
repair  of  such  damage.  In  cases  where  a  tender  is  accepted  by 
or  with  the  approval  of  underwriters,  the  underwriters  win 
make  an  allowance  at  the  rate  of  £30  per  cent  per  annum  « 
the  insured  value  for  the  time  actually  lost  in  waiting  te 
tenders.  In  the  event  of  the  assured  fuling  to  comply  with  the 
conditions  of  ihiM  clause,  £15  per  cent  shall  be  deducted  from 
the  amount  of  the  ascertained  claim. 

16.  Warranted  free  of  capture,  seizure,  and  detention,  and 
the  consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hcmtilities,  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

17.  /        per  cent,  for  each  uncommenced  month\ 
[if  it  be  mutually  agreed  to  cancel  this  policy.  I 

m  las  follows  for  each  consecutiye  30  days        I  , 

.  <  the  vessel  may  be  laid  up  in  port,  viz. : —         >        .    , 

return     \  .  •'., .    ^-     J.  .^  j  xr-     j  /    wival. 

per  cent,  if  in  the  United  Kingdom 

not  under  average. 

per  cent  under  average,  or  if  abroad 
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Sum  insured. 


THE  A.  STEAMSHIP  MUTUAL  INSURANCE 
ASSOCIATION,  LIMITED. 

Be  it  known  that  for  IiimseK  and  co-owners  (hereinafter 

ccdled  the  said  person  or  persons  effecting  this  insurance),  as  well 
in  his  or  their  own  name  or  names,  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain  in  part  or  in  all,  subject  to  the 
provisions  hereinafter  contained,  doth  make  assurance  and  cause 
liimself  or  themselves  and  them  and  every  of  them  to  be  insured, 
lost  or  not  lost,  at  all  times  and  in  all  places  as  hereinafter 
mentioned. 

Now  this  policy  of  insurance  witnesseth  that,  in  consideration 
of  the  premises  and  of  the  observance  by  the  said  insured  of  the 
rules  and  regulations,  the  A.  Steamship  Mutual  Insurance  Asso- 
ciation, Limited,  do  hereby  agree  with  the  said  insured  that  the 
members  of  the  said  association  shall,  according  to  the  provisions 
of  the  articles  of  association  of  the  said  association,  and  the  rules 
of  the  said  association,  and  subject  to  the  proviso  hereinafter 
contained,  be  subject  and  liable  to  pay  and  make  good,  and  shall 
pay  and  make  good,  all  such  losses  and  damages  as  are  herein- 
after expressed,  which  may  happen  to  the  steamship  hereinafter 
named,  and  may  attach  to  this  policy  in  respect  of  the  sum  of 
pounds  hereby  insured,  which  insurance  is  hereby  de- 
clared to  be  upon  the  steamship  called  the  and  valued  as 
follows : — 
The  body,  tackle,  apparel,  boats  and  other )    « 

furniture  of  the  said  steamship  at  ....  ) 

The  machinery  at £ 

Whereof  is'  at  present  master,  or  whoever  shall  go  for 

master  of  the  said  steamship,  lost  or  not  lost. 

And  the  said  association  do  promise  and  agree  that  the  insur- 
ance aforesaid  shall  commence  upon  the  said  steamship  at  and 
from  noon  of  the  twentieth  day  of  February,  1901,  and  shall 
thenceforth  continue  until  noon  of  the  twentieth  day  of  February, 
1902. 

And  touching  the  adventures  and  perils  which  the  said  asso- 
ciation are  made  liable  unto  by  this  insurance  they  are  of  the 
seas,  men  of  war,  fire,  explosion,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at 
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-  Appendix  C.    sea,  arrests,  restraints,  and  detainments  of  all  kin^^  prioces,  az^ 
people,  of  what  nation,  condition  or  quality  soerer,  barratiy  of 
masters  and  mariners,  and  all  other  perils,  losses,  and  misfor- 
tunes that  shall  come  to  the  hurt,  detriment,  or  damage  of  die 
said  steamship  or  any  part  thereof,  including  liability  in  accord- 
ance with  the  said  rules  for  damage  done  by  collision  with  any 
other  ship  or  vessel,  with  liberty  to  tow  and  be  towed.     And  in 
case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  insured, 
their  factors,  serrants,  and  assigns  to  sue,  labour,  and  travel  for, 
in,  and  about  the  defence,  safeguard,  and  recovery  of  tlie  said 
steamship,  or  any  part  thereof,  without  prejudice  to  this  insur- 
ance, the  charges  whereof  the  members  having  ships  entered  in 
the  said  association  shall  bear  in  their  respective  proportions. 
And  it  is  declared  and  agreed  that  no  act  of  the  insurers  or 
insured  in  recovering,  saving,  or  preserving  the  property  insurwi, 
shall  be  considered  as  a  waiver  or  acceptance  of  abandonment. 
Provided  always  that,  in  accordance  with  the  articles  of  associa- 
tion of  the  said  association,  and  the  rules  of  the  said  associaticm, 
this  policy  and  the  other  policies  of  the  association  are  granted 
on  this  condition,  and  it  is  hereby  specially  agreed  that  the  asso- 
ciation, imder  all  their  policies  of  insurance,  shall  be  liable  in 
the  whole  only  to  the  extent  of  so  much  of  the  funds  as  the  said 
association  is  able  to  recover  from  the  members  of  the  said  asso- 
ciation and  their  respective  heirs,  executors,  and  administrators 
liable  for  the  same,  and  which,  under  and  by  virtue  of  the  articles 
of  association,  and  of  the  rules  thereof,  6u:e,  for  the  time  being, 
applicable  for  the  purj^ose  of  paying  claims  under  this  and  other 
policies  issued  in  respect  thereof. 

And  it  is  mutually  agreed  between  the  assured  and  the  asso- 
ciation that  without  prejudice  to  the  rights  and  remedies  of  the 
association  against  the  said  person  or  persona  effecting  this 
insurance  as  a  member  or  members  of  the  association  in  respect 
of  this  insurance,  the  assured  shall  pay  to  the  association,  in  lieu 
of  premiums,  all  the  sums  and  contributions  which  the  association 
are  entitled  to  call  upon  the  seiid  person  or  persons  effecting  this 
insurance,  as  a  member  or  members  of  the  association,  to  pay  to 
the  association  in  respect  of  this  insurance,  according  to  the 
articles  of  association  of  the  A.  Steamship  Mutual  Insurance 
Association,  Limited,  and  the  rules  of  the  said  association,  as 
from  time  to  time  amended,  and  that  the  provisions  contained  in 
the  said  articles  of  association,  and  the  rules  of  the  association, 
and  of  all  amendments  thereof,  shall  be  deemed  and  considered 
part  of  this  policy,  and  shall,  so  far  as  regards  this  insurance,  be 
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as  binding  upon  the  assured  as  upon  the  said  person  or  persons    Appendix  C. 
efPecting  this  insurance. 

In  witness  whereof  the  common  seal  of  the  said  association  hath 
been  hereunto  affixed^  and  is  authenticated  hy  the  signature  of  the 
managers  of  the  said  association^  this  day  of  1901. 

Managers, 


[At  hack  of  Policy,'] 
Special  Clattsbs  aio)  Waeranties. 

1.  Warranted  free  of  capture,  seizure  and  detention,  and  the 
oonsequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

2.  [Collision  clause  as  in  institute  clauses.] 

3.  Average  payable  on  each  valuation  separately  or  on  the 
whole  without  deduction  of  thirds,  new  for  old,  whether  the 
average  be  particular  or  general.  Machinery  in  all  cases  to 
comprise  only  the  propelling  power  of  the  vessel.  In  the  adjust- 
ment of  claims  for  particular  average  this  steamer  shall  be 
deemed  to  be  valued  at  not  less  than  7/.  per  gross  registered 
ton. 

The  following  deductions  shcdl  apply  to  boilers,  their  fittings, 
coverings,  and  mountings : — 

A  deduction  of  one-half  after  the  fifth  year. 
A  deduction  of  two-thirds  after  the  tenth  year. 
No  claim  shall  be  allowed  for  loss  of  or  damage  to  donkey 
boilers  after  they  are  five  years  old. 

4.  "Warranted  free  from  claims  for  loss  or  injury  of  live  stock 
from  any  cause  whatever. 

5.  To  pay  general  average  and  salvage  charges  as  per  foreign 
statement  or  York- Antwerp  Eules,  if  in  accordance  with  the 
contract  of  affreightment. 

6.  To  return  as  follows  for  each  consecutive  thirty  days  the 
vessel  may  be  laid  up  in  a  safe  port  (with  or  without  cargo) : — 

{6«.  %d,  per  cent,  on  the  sum  insured, 
%d,  per  ton  on  tonnage  entered  for  particular 
average. 
Vessels  laid  up  in  port  (with  or  without  cargo)  over  30  days 
to  receive  a  return  pro  ratd  for  the  additional  days. 

7.  Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo, 
trade,  locality,  or  date  of  sailing,  provided  notice  be  given  and 
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Appendix  C.    any  additional  premium  required  be  paid  immediatdj  after 
~  receipt  of  advices. 

8.  This  insurance  also  specially  to  coyer  (subject  to  the  free  ol 
average  warranty)  loss  of,  or  damage  to,  hall  or  Tnarbiiwiy 
through  the  negligence  of  master,  mariners,  eng^Lneers,  otr  pOots. 
or  any  other  person  or  persons,  whether  belongings  to  tlie  ship 
or  not,  or  through  explosions,  bursting  of  boilers,  breakage  ci 
shafts,  or  through  any  latent  defect  in  the  machinery  or  bull, 
provided  such  loss  or  damage  has  not  resulted  from  want  of  das 
diligence  by  the  owners  of  the  ship,  or  any  of  them,  or  \>j  the 
manager. 

9.  Donkey  boilers,  winches,  cranes,  windlasses,  steering  g«ar, 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull,, and  not  part  of  the  machinery.  Befrigerating  machinsy 
and  insulation  not  covered,  imless  expressly  included  in  ihi» 
policy. 

10.  Warranted  free  from  particular  average  under  4<.  Sd,  per 
gross  registered  ton,  but  nevertheless  when  the  vessel  shall  have 
been  stranded,  sunk,  or  on  fire,  or  in  collision  with  any  other 
ship  or  vessel,  the  association  to  pay  the  damage  occasioned 
thereby.  No  claim  shall  be  allowed  in  respect  of  scrapings  or 
painting  the  vessel's  bottom,  whether  she  be  stranded  or  not ; 
but  the  expenses  of  sighting  the  bottom  after  stranding  shall  be 
paid,  if  reasonably  incurred,  even  if  no  damage  be  found. 

11.  The  warranty  and  conditions  as  to  average  under  4*.  6^ 
per  gross  registered  ton  to  be  applicable  to  each  voyage  as  if 
separately  insured,  and  not  to  the  whole  time  insured,  and  a 
**  voyage"  shall  be  defined  to  be  that  period  within  which  two 
cargoes  are  delivered,  excepting  where  an  outward  or  homeward 
passage  is  made  in  ballast,  when  the  period  shall  dose  on  the 
delivery  of  one  cargo,  but  in  any  case  it  shall  include  the  passage 
in  ballast  from  the  port  of  discharge  to  any  port  in  the  United 
Kingdom,  or  on  the  Continent  between  Bordeaux  and  Hamburg 
inclusive. 

12.  In  no  case  shall  the  association  be  liable  for  unrepaired 
damage  in  addition  to  a  subsequeot  total  loss  sustained  during 
the  original  or  extended  term  covered  by  this  policy. 

13.  In  the  event  of  accident  whereby  loss  or  damage  may 
result  in  a  claim  imder  this  policy,  notice  shall  be  given  in 
writing  to  the  managers  where  practicable  prior  to  survey,  so 
that  they  may  appoint  a  surveyor  if  desired.  The  allowance  for 
an  owner's  superintendent  when  superintending  average  repairs, 
shall  be  10«.  6d,  per  day  when  repairs  are  effected  at  the  owner's 
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port  where  he  carries  on  business  or  at  an  adjacent  port,  and    Appendix  0. 
21  *.  per  day  at  any  other  port  in  the  United  Elingdom  or  abroad, 
tog^ether  with  reasonable  expenses. 

1 4.  Grounding  in  the  Suez  Canal,  or  Manchester  Ship  Canal 
or  its  connections,  or  in  the  River  Mersey  above  Bock  Ferry 
Slip,  or  in  the  Biver  Plate  (above  Buenos  Ayres)  and  its 
Ixibutaries,  or  in  the  Danube,  Demerara,  or  Bilbao  Rivers, 
or  on  Yenikale  or  Bilbao  Bars,  shall  not  be  deemed  to  be  a 
stranding. 

15.  No  claim  for  total  loss,  constructive  or  otherwise,  shall  be 
admitted  unless  the  estimated  cost  of  the  structural  repairs  and 
of  replacing  the  outfit  and  stores  is  equal  to  80  per  cent,  of 
the  value  dedeured  in  this  policy,  although  the  value  of  the  ship 
when  repaired  may  be  less  than  the  cost  of  the  repairs ;  and  in 
estimating  the  cost  of  the  repairs  nothing  shall  be  taken  into 
account  for  recovering,  saving  or  preserving  the  ship.  Provided 
that  if  in  any  case  the  committee  are  of  opinion  that  the  liability 
of  the  association  will  amount  to  the  sum  insured,  they  shall  be 
at  liberty  to  pay  as  for  a  total  loss,  irrespective  of  any  such 
estimated  cost  as  aforesaid. 

16.  No  British  North  America,  excepts 

Halifax  for  purposes  of  coaling. .  I  Between  1st  October 
No  Baltic  beyond  13^  east  longi-  |        and  1st  ApriL 
tude  or  White  Sea ) 

The  British  North  America  warranty  may  be  cancelled  on 
payment  of  20«.  per  cent.,  but  steamers  entering  the  River 
St.  Lawrence  before  1st  April  or  after  1st  November  to  pay 
an  additional  20«.  per  cent. 

The  Baltic  warranty  may  be  cancelled  in  respect  of  steamers 
in  the  Baltic  between  1st  October  and  Ist  November  on  payment 
of  lOs,  per  cent. ;  between  1st  November  and  1st  April  on  pay- 
ment of  20s,  per  cent.  Such  additional  Baltic  premium  ^hall 
not  exceed  20«.  per  cent,  upon  the  policy. 

The  White  Sea  warranty  may  be  cancelled  up  to  the  1 5th  October 
on  payment  of  lOs.  per  cent.,  and  after  that  date  on  payment  of 
408,  per  cent. 

No  Mesane  or  Ecutward  of  Cape  Canin, 

Steamers  iosured  F.P.A.  to  pay  two-thirds  of  the  above  rates. 
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APPENDIX  D. 


ASSOCIATION  FOR  THE  EEFOIHC  AND 
CODIFICATION  OF  THE  LAW  OF  NATIONa 


UTESPOOL  COHFEBEnCE,  1890. 


YORK- ANTWERP    RULES,    1890. 

Rule  I.  Jettison  of  Deoe  Cabqo. 

No  jettison  of    deck  cargo  shall   be  made  good   as  general 
average. 

Every  stmcttire  not  bnilt  in  with  the  frame  of  the  veasel  ahaD 
be  considered  to  be  a  part  of  the  deck  of  the  vesseL 

Rule  H.  Damage  by  Jettison  and  Sagrtfice  fob  the 
Common  Safety. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  bj 
water  which  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  for  the  common 
safety,  shall  be  made  good  as  general  average. 

Rule  HI.  ExTiNGuiSHiNa  Fibe  on  Shifboabi). 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  waier 
or  otherwise,  including  damage  by  beaching  or  scuttling  a  burn- 
ing ship,  in  extinguishing  a  fire  on  board  the  ship,  shall  be 
made  good  as  general  average;  except  that  no  compensation 
shall  be  made  for  damage  to  such  portions  of  the  ship  and  bnlk 
cargo,  or  to  such  separate  packages  of  cargo,  as  have  been  on 
fire. 


Digitized  by 


Google 


YOBK-ANTWERP  RULES,  1890.  1517 

Appendix  J>i 
EuleXY.  Cutting  away  Wreck.  

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains 
of  spars,  or  of  other  things  which  have  preyiously  been  carried 
away  by  sea-peril,  shall  not  be  made  good  as  general  average. 

BuLE  V.  VoLuirrARY  Stranding. 

When  a  ship  is  intentionally  run  on  shore,  and  the  circum- 
stances are  such  that  if  that  course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or  on  rocks,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  such 
intentional  running  on  shore  shall  be  made  good  as  general 
average.  But  in  all  other  cases  where  a  ship  is  intentionally 
run  on  shore  for  the  common  safety,  the  consequent  loss  or 
damage  shall  be  allowed  as  general  average. 

BxTLE  YI.  Carrying  Press  of  Sail.    Damage  to  or  Loss 
OF  Sails. 

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them, 
caused  by  forcing  a  ship  off  the  ground  or  by  driving  her  higher 
up  the  groimd,  for  the  common  safety,  shall  be  made  good  as 
general  average  ;  but  where  a  ship  is  afloat,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  carry- 
ing a  press  of  sail,  shall  be  made  good  as  general  average. 

BuLE  Vll.  Damage  to  Engines  in  Befloating  a  Ship. 

Damage  caused  to  machinery  and  boilers  of  a  ship  which  is 
ashore  and  in  a  position  of  peril  in  endeavouring  to  refloat  shall 
be  allowed  in  general  average,  when  shewn  to  have  arisen  from 
an  actual  intention  to  float  the  ship  for  the  common  safety  at  the 
risk  of  such  damage. 

Btjle  Vni.  Expenses  Lightening  a  Ship  when  Ashore  and 
Consequent  Damage. 

When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo,  bimker 
coals,  and  ship's  stores,  or  any  of  them,  are  discharged,  the  extra 
cost  of  lightening,  lighter  hire,  and  reshipping  (if  incurred),  and 
the  loss  or  damage  sustained  thereby,  shall  be  admitted  as 
general  average. 
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Appendix  D.  j^^j.  j^.  Caego,  Ship's  Materials,  Aim  Stores  Burnt 

FOR  Fuel. 
Cargo,  sliip's  materials,  and  stores^  or  any  of  them  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  tune  of  peril,  shall  be 
admitted  as  general  average,  when  and  only  when  an  ample 
supply  of  fuel  had  been  provided ;  but  the  estimated  quantity  of 
coals  that  would  have  been  consumed,  calculated  at  the  price 
current  at  the  ship's  last  port  of  departure  at  the  date  of  her 
leaving  shall  be  charged  to  the  shipowner  and  credited  to  the 
general  average. 

Eule  X.  Expenses  at  Port  of  Eefuge,  &c. 

(a)  When  a  ship  shall  have  entered  a  port  or  place  of  refuge, 
or  shall  have  returned  to  her  port  or  place  of  loading,  in  conse- 
quence of  accident,  sacrifice,  or  other  extraordinary  circum- 
stances, which  render  that  necessary  for  the  common  safely,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as 
general  average ;  and  when  she  shall  have  sailed  thence  with 
her  original  cargo,  or  a  part  of  it,  the  corresponding  expenses  of 
leaving  such  port  or  place,  consequent  upon  such  entry  or 
return,  shall  likewise  be  admitted  as  general  average. 

(b)  The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as 
general  average,  when  the  discharge  was  necessary  for  the 
common  safety  or  to  enable  damage  to  the  ship,  caused  by 
sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the 
repairs  were  necessary  for  the  safe  prosecution  of  the  voyage. 

(c)  Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  storing 
such  cargo  on  board  the  said  ship,  together  with  all  storage 
charges  on  such  cargo,  shall  likewise  be  so  admitted.  But 
when  the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  no  storage  expenses  incurred  after  the  date  of  the  ship's 
condemnation  or  of  the  abandonment  of  the  voyage  shall  be 
admitted  as  general  average. 

(d)  If  a  ship  under  average  be  in  a  port  or  place  at  which  it 
is  practicable  to  repair  her,  so  as  to  enable  her  to  cany  on  the 
whole  cargo,  and  if,  in  order  to  save  expenses,  either  she  is 
towed  thence  to  some  other  port  or  place  of  repair  or  to  her 
destination,  or  the  cargo  or  a  portion  of  it  is  transhipped  by 
another  ship,  or  otherwise  forwarded,  then  the  extra  cost  of 
such  towage,  transhipment,  and  forwarding,  or  any  of  them  (up 
to  the  amount  of  the  extra  expense  saved)  shall  be  payable  by 
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the  several  partieB  to  the  adventure  in  proportion  to  the  extra-   Appendix  D. 
ordinaxy  expense  saved. 

Bulb  XI.  Wages  and  Maintenance  of  Cbbw  in  Pobt  or 
Befuge,  &o. 
When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances,  or  for  the  purposes  of  the 
repairs,  mentioned  in  Bule  X.,  the  wages  payable  to  the  master, 
officers,  and  crew,  together  with  the  cost  of  maintenance  of  the 
same,  dtuing  the  extra  period  of  detention  in  such  port  or  place 
until  the  ship  shall  or  should  have  been  made  ready  to  proceed 
upon  her  voyage,  shall  be  admitted  as  general  average.  But 
when  the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  the  wages  and  maintenance  of  the  master,  officers,  and 
crew,  incurred  after  the  date  of  the  ship*s  condemnation  or  of 
the  abandonment  of  the  voyage,  shall  not  be  admitted  as 
general  average. 

BxTLE  Xn.  Damage  to  Cakgo  in  Dischabging,  &o. 
Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act 
of  discharging,  storing,  reloading,  and  stowing,  shall  be  made 
good  as  general  average  when  and  only  when  the  cost  of  those 
measures  respectively  is  admitted  as  general  average. 

Bule  XIII.  Deductions  from  Cost  of  Bepaies. 
In  adjusting  claims  for  general  average,  repairs  to  be  allowed 
in  general  average  shall  be  subject  to  the  following  deductions 
in  respect  of  **  new  for  old,"  viz. — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original 
register  to  the  date  of  accident, — 

TTp  to         r     All  repairs  to  be  allowed  in  full,  except 
1  year  old     <  painting  or  coating  of  bottom,  from  which 
(A.)  t  one-third  is  to  be  deducted. 

One-third  to  be  deducted  off  repairs  to  and 


Between 

1  and  3  yean 

(B.) 


VOL.  II. 


renewal  of  woodwork  of  hull,  masts  and  spars, 
furniture,  upholstery,  crockery,  metal  and 
glassware,  also  sails,  rigging,  ropes,  sheets  and 
hawsers  (other  than  wire  and  chain),  awnings, 
covers  and  painting. 

One-sixth  to  be  deducted  off  wire  rigging, 
wire  ropes  and  wire  hawsers,  chain  cables  and 
chains,  donkey  engines,  steam  winches  and 
connections,  steam  cranes  and  connections; 
.  other  repairs  in  full. 

6s 
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(C.) 


Between 

6  and  10  years 

(D.) 


Between 

10  ft  15  years 

(E.) 

Over 

15  years 

(F.) 


Appendix  D.         «  4--  (     Deductions  as  above  under  Clause  B,  except 

Between      I  ^^^  one-sixth  be  deducted  off  ironwork  of 
*^  ,^J^^^  I  masts  and  spars,  and  machinery  (inclusive  of 
t  boilers  and  their  mountings). 

Deductions  as  above  under  Clause  C,  except 
that  one-third  be  deducted  off  ironwork  of 
masts  and  spars,  repairs  to  and  renewal  of  all 
machineiy  (inclusive  of  boilers  and  their 
mountings),  and  all  hawsers,  ropes,  sheets, 
l^and  rigging. 

One-third  to  be  deducted  off  all  repairs  and 
renewals,  except  ironwork  of  hull  and  cement- 
ing and  chain  cables,  from  which  one-sixth  to 
be  deducted.    Anchors  to  be  allowed  in  fulL 

(One-third  to  be  deducted  off  aU  repairs  and 
renewals.  Anchors  to  be  allowed  in  f  ulL  One- 
sixth  to  be  deducted  off  chain  cables. 

The  deductions  (except  as  to  provisions  and 
stores,  machinery,  and  boilers)  to  be  regulated 
by  the  age  of  the  ship  and  not  the  age  of  the 
particular  part  of  her  to  which  they  apply.  No 
painting  bottom  to  be  allowed  if  the  bottom 
has  not  been  painted  within  six  months  pre- 
vious to  the  date  of  accident.  No  deduction  to 
be  made  in  respect  of  old  material  which  is 
repaired  without  being  replaced  by  new,  and 
provisions  and  stores  which  have  not  been  in 
use. 

In  the  case  of  wooden  or  composite  ships : — 

When  a  ship  is  under  one  year  old  from  date  of  original 
register,  at  the  time  of  accident,  no  deduction  new  for  old 
shall  be  made.  After  that  period  a  deduction  of  one-third 
shall  be  made,  with  the  following  exceptions : — 

Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be  sub- 
ject to  a  deduction  of  one-sixth  only. 

No  deduction  shall  be  made  in  respect  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal  sheath- 
ing stripped  off,  minus  the  proceeds  of  the  old  metal. 
Nails,  felt,  and  labour  metalling  are  subject  to  a  deduction 
of  one-third. 


Generally 

(0.) 
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In  the  case  of  ships  generally : —  Appendix  D. 

In  the  case  of  all  ships,  the  expense  of  straightening  bent  iron- 
work, including  labour  of  taking  out  and  replacing  it, 
shall  be  allowed  in  full. 

Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages  and  graving  dock  materials,  shall  be 
allowed  in  full. 


EuLB  XIV.  Temporaey  Ebpaies. 

No  deductions  **  new  for  old  "  shaU  be  made  from  the  cost  of 
temporary  repairs  of  damage  allowable  as  general  average. 

EuLB  XV.  Loss  OF  Fbeight. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall 
be  made  good  as  general  average,  either  when  caused  by  a 
general  average  act  or  when  the  damage  to  or  loss  of  cargo  is  so 
made  good. 


EuLE  XVI.  Amount  to  be  Made  Good  for  Cargo  Lost  or 
Damaged  by  Sacrifice. 

The  amount  to  be  made  good  as  general  average  for  damage 
or  loss  of  goods  sacrificed  shall  be  l^e  loss  which  the  owner  of 
the  goods  has  sustained  thereby,  based  on  the  market  values  at 
the  date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the 
adventure. 

EuLE  XVn.  Contributory  Values. 

The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure, 
to  which  shall  be  added  the  amoimt  made  good  as  general 
average  for  property  sacrificed ;  deduction  being  made  from  the 
shipowner's  freight  and  passage-money  at  risk,  of  such  port 
charges  and  crew's  wages  as  would  not  have  been  incurred  had 
the  ship  and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  and  have  not  been  allowed  as  general 
average;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  general  average  act,  except  such  charges  as  are  allowed 
in  general  average. 

5e2 
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i  and  personal  effects,  not  shipped  under 
bO  ol  Iftfias.  skaU  not  eontribnte  to  general  average. 

BXTLM  AY  1 1 1.  AbJUBIMKHT. 

Except  as  ptorided  in  tlie  foregoing  roles,  the  adjustment 
ikall  be  dravm  itp  in  aeoordance  with  the  law  and  practice  that 
wccM  kave  gummed  the  adjustment  had  the  contract  of 
afficigkaDeat  Bot  contained  a  danse  to  pay  general  ayerage 
accosdiag  to  these  mles. 
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The  folUncing  are  the  Buks  of  Practice  adopted  hy  the  Asso^ 
ciation  of  Average  AdjusterSj  May^  1901 : — 

Note. — Some  of  the  imdermentioned  Itnles  are,  as  indicated, 
"Customs  of  Lloyd's/'  now  by  resolution  of  the  Association 
incorporated  amongst  the  Bules  of  Practice. 

The  preamble  to  the  Customs  was — 

''  Nothing  can  be  called  a  '  Custom  of  Lloyd's '  which  is 
determined  by  a  decision  of  the  superior  Courts;  for 
whatever  is  thus  sanctioned  rests  on  a  ground  surer  than 
Custom.  A  'Custom  of  Lloyd's'  then  must  relate  to  a 
point  on  which  the  law  is  doubtful,  or  not  yet  defined,  but 
as  to  which,  for  practical  convenience,  it  is  necessary  that 
there  should  be  some  xmiform  rule.  By  the  term  is  here 
xmderstood  the  Customs  of  English  Adjusting,  whether 
as  affecting  General  or  Particular  Average." 

Adjustments  *^for  the  Consideration  of  Underwriters.'^^ 

That  any  adjustment  prepared  for  the  consideration  of  under- 
writers shall  include  a  statement  of  the  reasons  of  the  average 
adjuster  for  making  such  adjustment,  and,  when  submitted  in 
conjunction  with  a  daim  for  which  underwriters  are  liable,  shall 
be  contained  in  an  entirely  separate  document.  To  such  adjust- 
ments the  following  note  shall  be  appended,  viz.: — "This 
adjustment  has  been  prepared  by  request,  to  enable  the  assured 
to  submit  the  case  to  underwriters." 

Agency  Fees  chargeable  hy  Shipowners. 

That  neither  interest  nor  commission  (excepting  bank  commis- 
sion), nor  any  other  charge  by  way  of  agency  or  remuneration  for 
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Appendix  S.  trouble,  is  allowed  to  the  shipowner  in  general  average  or  par- 
ticular  average  on  ship,  or  as  a  special  charge  in  respect  of 
payments  made  or  services  rendered  at  the  port  at  which  the 
managing  owner  for  the  time  being  resides ;  excepting  that  a 
commission  or  agency  fee  is  allowable  in  respect  of  payments 
made  or  services  rendered  on  behalf  of  cargo,  when  sudi  pay- 
ments or  services  are  not  involved  in  the  contract  of  affreight- 
ment. , .    „,..     . 

Duty  of  Adjusters  in  respect  of  Cost  of  Repairs, 

That  in  adjusting  particular  average  on  ship  or  general  average 
3vhich  includes  repairs,  it  is  the  duty  of  the  adjuster  to  satisfy 
himself  that  such  reasonable  and  usual  precautions  have  been 
taken  to  keep  down  the  cost  of  repairs  as  a  prudent  shipowner 
would  ha;ve  taken  if  uninsured. 


Claims  for  Damage  to  Ship^s  Machinery. 

That  no  daim  for  damage  to  ship's  machinery  shall  be 
admitted  into  an  adjustment  unless  a  survey  have  been  held 
upon  such  machinery  by  competent  and  disinterested  engineers 
as  soon  as  practicable  after  the  occurrence  of  the  casualty  giving 
rise  to  the  claim ;  a  certificate  of  such  survey,  reporting  as  to 
the  nature  and  cause  of  the  damage,  to  be  furnished  to  the 
adjuster:  or  unless  clear  proof  be  given  to  the  adjuster  that 
the  holding  of  such  survey  or  the  obtaining  of  such  certificate 
is  impracticable,  which  proof  is  to  be  set  forth  on  the  &,oe  of  the 
adjustment. 

Claims  on  Ship's  Machinery. 

That  in  all  claims  on  ship's  machinery  for  repairs,  no  daim 
for  a  new  propeller  or  new  shaft  shall  be  admitted  into  an 
adjustment,  unless  the  adjuster  shall  obtain  and  insert  into  his 
statement  evidence  showing  what  has  become  of  the  old  propeller 
or  shaft. 

Water  Casks  {Custom  of  Lloyd's,  1876). 

Water  casks  or  tanks  carried  on  a  ship's  deck  are  not  paid  for 
by  underwriters  as  general  or  particular  average ;  nor  are  warps 
or  other  artides  when  improperly  carried  on  deck. 
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Basis  of  Adfustment 

That  in  any  adjastineiit  of  general  average  not  made  in 
accordance  with  British  law,  it  shall  be  prefaced  on  what 
principle  or  according  to  what  law  the  adjustment  has  been 
made,  and  the  reason  for  so  adjusting  the  claim  shall  be  set 
forth. 

In  all  cases  the  adjuster  shall  give  particulars  in  a  prominent 
position  in  the  average  statement  of  the  clause  or  clauses 
contained  in  the  charter-party  and/or  bills  of  lading  with 
reference  to  the  adjustment  of  general  average. 

Deckload  Jettison  (  Custom  of  LloycTs^  Amended  1890-91). 

The  jettison  of  a  deckload  carried  according  to  the  usage  of 
trade,  and  not  in  violation  of  the  contracts  of  afEreightment,  is 
general  average. 

There  is  an  exception  to  this  rule  in  the  case  of  cargoes  of 
cotton,  tallow,  acids,  and  some  other  goods. 

Damage  hy  Water  used  to  Extinguish  Fire. 
That  damage  done  by  water  poured  down  a  ship's  hold  to 
extinguish  a  fire  be  treated  as  general  average. 

Damage  caused  hy  Water  throum  upon  Burning  Goods. 
That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is 
on  fire,  affected  by  water  voluntarily  used  to  extinguish  such 
fire,  shall  not  be  the  subject  of  general  average  if  the  packages 
so  affecied  be  themselves  on  fire  at  the  time  the  water  was 
thrown  upon  them. 

Voluntary  Stranding  {Custom  of  Lloyds,  1876). 

The  custom  of  Lloyd's  excludes  from  general  average  all 
damage  to  ship  or  cargo  resulting  from  a  voluntary  stranding. 

This  rule  does  not  necessarily  exclude  such  damage  as  is  done 
by  beaching  or  scuttling  a  burning  vessel  to  exting^uish  the  fire. 

Expenses  Lightening  a  Ship  when  Ashore  {Custom  of  LloycPs,  as 

Amended  1890-91). 

When  a  ship  is  ashore,  and,  in  order  to  float  her,  cargo  is  put 

into  lighters  and  is  then  at  once  re-shipped,  the  whole  cost  of 

lightering,  induding  lighter  hire  and  renahq^ping,  is  general 

average. 
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Sails  set  to  force  a  Ship  off  the  Ground  {Custom  of  Lloyd's,  1876). 

Sails  damaged  by  beiog  set,  or  kept  set,  to  force  a  ship  off  the 
ground  or  to  drive  her  higher  up  the  ground  for  the  common 
safety,  are  general  ayerage. 

Stranded  Vessels :  Damage  to  Engines  in  getting  off. 

That  damage  caused  to  machinery  and  boilers  of  a  stranded 
vessel,  in  endeavouring  to  refloat,  be  allowed  in  general  average 
when  shown  to  have  arisen  from  an  actual  intention  to  float  the 
ship  at  the  risk  of  such  damage. 

Claims  arising  out  of  Deficiency  of  Fuel, 

That  in  adjusting  general  average  arising  out  of  deficiency  of 
fuel  the  facts  on  which  the  general  average  is  based  shall  be  set 
forth  in  the  adjustment,  including  the  material  dates  and  dis- 
tances, and  particulars  of  fuel  supplies  and  consumption. 

Resort  to  Port  of  Refuge  for  General  Average  Repairs  :  Treatment 
of  the  Charges  incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of 
damage  which  is  itself  the  subject  of  general  average,  and  sails 
thence  with  her  original  cargo,  or  a  part  of  it,  the  outward  as 
well  as  the  inward  port  charges  shall  be  treated  as  general 
average;  and  when  cargo  is  discharged  for  the  purpose  of 
repairing  such  damage,  the  warehouse  rent  and  reloading  of  the 
same  shall,  as  well  as  the  discharge,  be  treated  as  general 
average.     (See  Atwood  v.  Sellar.) 

Resort  to  Port  of  Refuge  on  account  of  Particular  Average 
Repairs :   Treatment  of  the  Charges  incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of 
damage  which  is  itself  the  subject  of  particular  average  (or  not 
of  general  average),  and  when  the  cargo  has  been  discharged  in 
consequence  of  such  damage,  the  inward  port  charges  and  the 
cost  of  discharging  the  cargo  shall  be  general  average,  the 
warehouse  rent  of  cargo  shall  be  a  particular  charge  on  cargo, 
and  the  cost  of  reloading  and  outward  port  charges  shall  be  a 
particular  charge  on  freight.     (See  Svendser^  v.  Waflace.) 
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Treatment  of  Costs  of  Storage  and  Reloading  at  Port  of  Refuge,     

That  when  the  cargo  is  discharged  for  the  purpose  of  repair- 
ing, re-conditioning  or  diminishing  damage  to  ship  or  cargo 
which  is  itself  the  subject  of  general  average,  the  cost  of  storage 
on  it  and  of  reloading  it  shall  be  treated  as  general  average, 
equally  with  the  cost  of  discharging  it. 

Expenses  at  a  Port  of  Refuge  {Custom  of  Lloy^s^  Amended 

1890-91). 
When  a  ship  puts  into  a  port  of  refuge  on  account  of  accident 
and  not  in  consequence  of  damage  which  is  itself  the  subject  of 
general  average,  then,  on  the  assumption  that  the  ship  was 
seaworthy  at  the  commencement  of  the  voyage,  the  custom  of 
Lloyd's  is  as  follows : — 

(a)  All  cost  of  towage,  pilotage,  harbour  dues,  and  other 
1876      extraordinary  expenses  incurred  in  order  to  bring  the 

ship  and  cargo  into  a  place  of  safety,  are  general 
average.  Under  the  term  "  extraordinary  expenses  " 
are  not  included  wages  or  victuals  of  crew,  coals,  or 
engine  stores,  or  demurrage. 

(b)  The  cost  of  discharging  the  cargo,  whether  for  the 
1876      common  safety,  or  to  repair  the  ship,  together  with 

the  cost  of  conveying  it  to  the  warehouse,  is  general 
average. 

The  cost  of  discharging  the  cargo  on  account  of 
damage  to  it  resulting  from  its  own  vice  propre^  is 
chargeable  to  the  owners  of  the  cargo, 
(o)  The  warehouse  rent,  or  other  expenses  which  take  the 
1876  place  of  warehouse  rent,  of  the  cargo  when  so  dis- 
charged, is  except  as  under,  a  special  charge  on  the 
cargo. 

(d)  The  cost  of  reloading  the  cargo,  and  the  outward  port 
1 876      charges  incurred  through  leaving  the  port  of  refuge, 

are,  when  the  discharge  of  cargo  falls  in  general 
average,  a  special  charge  on  freight. 

(e)  The  expenses  referred  to  in  clause  (d)  are  charged  to 
1876      the  party  who  runs  the  risk  of  freight;   that  is, 

wholly  to  the  charterer,  if  the  whole  freight  has  been 
prepaid;  and  if  part  only,  then  in  the  proportion 
which  the  part  prepaid  bears  to  the  whole  freight. 

(f )  When  the  cargo  instead  of  being  sent  ashore,  is  placed 

on  board  hulk  or  lighters  during  the  ship's  stay  in 
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Appendix  1.  port,    the    hulk-hire    is   divided    hetween    general 

average,  cargo,  and  freight,  in  such  proportions  as 
may  place  the  several  contributing  interests  in  nearly 
the  same  relative  positions  as  if  the  cargo  had  been 
landed  and  stored. 

Treatment  of  Costs  of  Extraordinary  Discharge, 
That  no  distinction  be  drawn  in  practice  between  discharging 
cargo  for  the  common  safety  of  ship  and  cargo,  and  discharging 
it  for  the  purpose  of  effecting  at  an  intermediate  port  or  ports  of 
refuge  repairs  necessary  for  the  prosecution  of  the  voyage. 

Towage  from  a  Port  of  Refuge, 
That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed 
thence  to  some  other  port ;  then  the  extra  cost  of  such  towage 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

Cargo  forwarded  from  a  Port  of  Refuge, 
That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo, 
but,  in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be 
transhipped  by  another  vessel,  or  otherwise  forwarded ;  then  the 
cost  of  such  transhipment  (up  to  the  amount  of  expense  saved) 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

Interpretation  of  the  Rule  respecting  Substituted  Expenses. 
That  for  the  purpose  of  avoiding  any  misinterpretation  of  the 
resolution  relating  to  the  apportionment  of  substituted  expenses, 
it  is  declared  that  the  saving  of  expense  therein  mentioned  is 
limited  to  a  saving  or  reduction  of  the  actual  outlay,  including 
the  crew's  wages  and  provisions,  if  any,  which  would  have  been 
incurred  at  the  port  of  refuge,  if  the  vessel  had  been  repaired 
there,  and  does  not  include  supposed  losses  or  expenses,  such  as 
interest,  loss  of  market,  demurrage,  or  assumed  damage  by  dis- 
charging. 

Damage  caused  to  Cargo  during  Forced  Discharge. 
That  whenever  the   cost   of   discharging   cargo  is  general 
average,  all  loss  or  damage  necessarily  arising  to  cargo  there- 
from shall  be  allowed  in  general  average. 
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Treatment  of  Damage  to  Cargo  caused  hy  Discharge^  Storing 

and  Reloading. 
The  damage  necessarily  done  to  cargo  by  discharging,  storing 
and  reloading  it,  be  treated  as  general  average  when,  and  only 
when,  the  cost  of  those  measures  respectively  is  so  treated. 


Appendix  E. 


Deductions  from  Cost  of  Repairs  to  Iron  Vessels  in  adjusting 
General  Average, 

That  in  adjusting  claims  for  general  average,  repairs  to  iron 
vessels  shall  be  subject  to  the  following  deductions  in  respect  of 
"  new  for  old,"  viz. : — 

From  Date  of  Original  Register, 


TTpto 
1  year  old 

(A.) 


Between 
1  ft  3  years 

(B.) 


Between 
3  ft  6  years 

(C.) 


Between 
6  ft  10  years 


After 
10  years 

(E.) 


All  repairs  to  be  allowed  in  full,  except 
painting  or  coating  of  bottom,  from  which  one- 
third  is  to  be  deducted. 

One-third  to  be  deducted  ofi  repairs  to  and 
renewal  of  boilers  and  their  mountings,  wood- 
work of  hull,  masts  and  spars,  furniture,  uphol- 
stery, crockery,  metal  and  glassware,  also  sails, 
rigging,  ropes,  sheets,  and  hawsers  (other  than 
wire  and  chain),  awnings,  covers,  and  painting. 

One-sixth  to  be  deducted  off  wire  rigging, 
ropes,  and  hawsers,  chain  cables  and  sheets, 
donkey  engines,  steam  winches,  steam  cranes 
and  connections ;  other  repairs  in  full. 

Deductions  as  above  xmder  Clause  B  except 
that  one-sixth  be  deducted  off  ironwork  of 
masts  and  spars,  and  machinery  other  than 
boilers. 

Deductions  as  above  imder  Clause  C  except 
that  one-third  be  deducted  off  ironwork  of 
masts  and  spars,  repairs  to  and  renewal  of  aU 
machinery  and  all  hawsers,  ropes,  sheets  and 
rigging;  one-sixth  to  be  deducted  off  chains 
and  cables. 

One-third  to  be  deducted  off  aU  repairs  and 
renewals,  except  ironwork  of  hull  and  cement- 
ing.   Anchors  to  be  allowed  in  full. 

One-sixth  to  be  deducted  off  chain  cables. 
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OoE^rally 

(F.) 


API^ENDIX  E. 

The  deductions  (except  as  to  provisions  and 
stores,  machinery  and  boilers)  to  be  reg^olated 
by  the  age  of  the  vessel,  and  not  the  age  of 
the  particular  part  of  her  to  which  they  apply. 
No  painting  bottom  to  be  allowed  if  the 
bottom  has  not  been  painted  within  six  months 
previous  to  the  date  of  accident.  No  deductiaii 
to  be  made  in  respect  of  old  material  which  is 
repaired  without  being  replaced  by  new,  and 
provisions  and  stores  which  have  not  been  in 
use. 


Freight  Sacrificed:  Amount  to  he  Made  Good  in  General  Average* 

That  the  loss  of  freight  to  be  made  good  in  general  average 
shall  be  ascertained  by  deducting  from  the  amount  of  gross 
freight  lost,  the  charges  which  the  owner  thereof  would  have 
incurred  to  earn  such  freight,  but  has,  in  consequence  of  the 
sacrifice,  not  incurred. 

Basis  of  Contribution  to  General  Average. 

When  property  saved  by  a  general  average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  general  average  which  is  less  than  the  total  con- 
tributing value,  shall,  when  it  does  not  reach  the  port  of  destina- 
tion, be  its  actual  net  proceeds;  when  it  does  it  shall  be  its  actual 
net  value  at  the  port  of  destination  on  its  delivery  there ;  and  in 
all  cases  any  values  allowed  in  general  average  shall  be  added  to 
and  form  part  of  the  contributing  value  as  above. 

The  above  rule  shall  not  apply  to  adjustments  made  before  the 
adventure  has  terminated. 

Contributory  Value  of  Ship, 

That  in  any  adjustment  of  general  average  there  shall  be  set 
forth  the  certificate,  on  which  the  contributory  value  of  the  ship 
is  based,  or  if  there  be  no  such  certificate,  the  information  adopted 
in  lieu  thereof,  and  any  amount  made  good  shall  be  specified. 

Contributory  Value  of  Freight. 

That  freight  at  the  risk  of  the  shipowner  shall  contribute  to 
general  average  upon  its  gross  amount,  deducting  the  whole  of. 
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and  no  more  than,  such  port  charges  as  the  shipowner  shall  incur   Appendix  B. 
after  the  date  of  the  general  average  act,  and  such  wages  of  the 
crew  as  the  shipowner  shall  become  liable  for  after  that  date. 

That  in  any  adjustment  of  general  average  there  shall  be  set 
forth  the  amount  of  the  gsoss  freight  and  the  freight  advanced, 
if  any;  also  the  port  charges  and  wages  deducted,  and  any 
amount  made  good. 

Vessel  in  Ballast  and  under  Charter :  Contributing  Interests. 

That  when  a  vessel  is  in  ballast  and  under  charter,  the  interests 
contributing  to  expenses  or  sacrifices  incurred  for  the  common 
safety  are,  in  practice,  the  ship  and  the  freight  she  is  earning 
under  the  charter,  computed  as  usual  in  the  adjustment  of 
general  average,  imless  the  expenses  are  salvage  expenses  speci- 
fically charged  by  a  court  of  law  or  by  arbitration  to  the  vessel 
without  any  regard  to  the  freight. 

Chartered  Freight  {ulterior) :  Contribution  to  General  Average. 

That  when  at  the  time  of  a  general  average  act  the  vessel  has 
on  board  cargo  shipped  under  charter-party  or  bills  of  lading, 
and  is  also  under  a  separate  charter  to  load  another  cargo  after 
the  cargo  then  in  course  of  carriage  has  been  discharged,  the 
ulterior  chartered  freight  shall  not  contribute  to  the  general 
average. 

Deductions  from  Freight  at  Charterer's  Risk. 

That  freight  at  the  risk  of  the  charterer  shall  be  subject  to  no 
deduction  for  wages  and  port  charges,  except  in  the  case  of 
•barters  in  which  the  wages  or  port  charges  are  payable  by  the 
charterer,  in  which  case  such  freight  shall  be  governed  by  the 
same  rule  as  freight  at  the  risk  of  the  shipowner. 

Forwarding  Charges  on  Advanced  Freight. 

That  in  case  of  wreck,  the  cargo  being  forwarded  to  its  destina- 
tion, the  charterer,  who  has  paid  a  lump  sum  on  account  of 
freight,  which  is  not  to  be  returned  in  the  event  of  the  vessel 
being  lost,  shall  not  be  liable  for  any  portion  of  the  forwarding 
jEreight  and  charges,  when  the  same  are  less  than  the  balance  of 
freight  payable  to  the  shipowner  at  the  port  of  destination  under 
the  original  charter-party. 
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ApptadizB. 

Adjfistment:  Poltcies  of  Insurance  and  Names  of  Underwriters. 
That  no  statement  shall  be  drawn  up  showing  the  amount  of 
payments  by  or  to  the  xmderwriters,  exdnding  statements  of 
particular  arerage  on  ship  now  dealt  with  by  rule  of  the  associa- 
tion, unless  the  policies,  or  copies  of  policies  of  insurance,  or 
certificates  of  insurance,  for  which  the  statement  is  required,  be 
produced  to  the  adjusters ;  and  that  such  statement  shall  give 
the  names  of  the  imderwriting  firms  and  companies  interested, 
and  the  amounts  due  on  the  respective  policies  produced. 

Sacrifice /or  the  Common  Safety:  Direct  Liability  of  Underwriters, 

That  in  case  of  general  average  sacrifice  there  is,  under  ordi- 
nary  policies  of  insurance,  a  direct  liability  of  an  underwriter 
on  ship  for  loss  of  or  damage  to  ship's  materials,  and  of  an 
underwriter  on  goods  or  freight,  for  loss  of  or  damage  to  goods 
or  loss  of  freight  so  sacrificed  as  a  general  average  loss ;  that 
such  loss  not  being,  particular  average  is  not  taken  into  account 
in  computing  the  memorandum  percentages,  and  that  the  direct 
liability  of  an  imderwriter  for  such  loss  is  consequently  unaffected 
by  the  memorandimi  or  any  other  warranty  respecting  particular 
average. 

Enforcement  of  General  Average  Lien  hy  Shipoumers, 

That  in  all  cases  where  general  average  damage  to  ship  is 
claimed  direct  from  the  underwriters  on  that  interest,  the  average 
adjusters  shall  ascertain  whether  the  shipowners  have  taken 
the  necessary  steps  to  enforce  their  lien  for  general  average  on 
the  cargo,  and  shall  insert  in  the  average  statement  a  note 
giving  the  result  of  their  inquiries. 

Underwriter's  Liability  {Custom  of  Lloyd's,  1876). 

If  the  ship  or  cargo  be  insured  for  more  than  its  contributoiy 
value,  the  underwriter  pays  what  is  assessed  on  the  contributory 
value.  But  where  insured  for  less  than  the  contributory  value, 
the  imderwriter  pays  on  the  insured  value ;  and  when  there  has 
been  a  particular  average  for  damage  which  forms  a  deduction 
from  the  contributory  value  of  the  ship  that  must  be  deducted 
from  the  insured  value  to  find  upon  what  the  underwriter  con- 
tributes. 
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This  rule  does  not  apply  to  foreign  adjustments,  when  the   Appendix  B. 
basis  of  contribution  is  something  other  than  the  net  value  of 
the  thing  insured. 

The  Duty  of  Adjusters  in  Cases  involving  Refunds  of  General 
Average  Deposits  or  Apportionment  of  Salvage^  Collision 
Recoveries,  or  other  Funds, 

That  in  cases  of  general  average  where  deposits  have  been 
collected  and  it  is  likely  that  repayments  will  have  to  be  made, 
measures  be  taken  by  the  adjuster  to  ascertain  the  names  of 
underwriters  who  have  reimbursed  their  assured  in  respect  of 
such  deposits ;  that  the  names  of  any  such  imderwriters  be  set 
forth  in  the  adjustment  as  claimants  of  refund  if  any,  to  which 
they  are  apparently  entitled;  and  that  on  completion  of  the 
adjustment,  notice  be  sent  to  all  underwriters  whose  names  are 
so  set  forth  as  to  any  refund  of  which  they  appear  as  claimants 
and  as  to  the  steps  to  be  taken  in  order  to  obtain  payment  of  the 
same. 

That  in  cases  where  the  names  of  any  underwriters  are  not  to 
be  ascertained  on  completion  of  the  adjustment,  notice  be  sent  to 
the  secretary  of  Lloyd's,  to  the  Listitute  of  London  Underwriters, 
to  the  Liverpool  Underwriters'  Association,  and  to  the  Associa- 
tion of  Underwriters  of  Glasgow,  notifying  such  interests  as 
have  not  been  appropriated  to  underwriters. 

And  that  in  cases  of  apportionment  of  salvage  or  other  funds  for 
distribution,  similar  measures  be  taken  by  the  adjuster  to  safe- 
guard the  interests  of  any  underwriters  who  may  be  entitled  to 
benefit  under  the  apportionment. 

Yoek-Antwbep  Bules. 

Allowance  to  be  made  in  General  Average  under  Yorh-Antwerp 
Rules  in  respect  of  the  Cost  of  Maintenance  of  Officers  and 
Crew, 

That  the  amount  to  be  allowed  in  general  average  under 
York- Antwerp  Bules  for  the  maintenance  of  officers  and  crew, 
shall  be  the  actual  cost  of  such  maintenance  where  proved ;  but 
where  proof  of  actual  cost  is  not  furnished  to  the  adjuster,  the 
allowance  shall  be  determined  by  the  under-mentioned  scale; 
provided  that  where  evidence  of  cost  is  produced  but  is  not 
conclusive,  the  allowance  shall  represent  as  nearly  as  possible 


Digitized  by 


Google 


1534  APPENDIX  E. 

Appendix  B.   the  actual  cost,  but  shall  not  exceed  the  under-mentioned  scale, 
viz.: — 

OfFICEBS.*  OBKW.'t' 

Per  man  per  daj.    Per  man  per  day. 

Passenger  steamers  (liners) 4/0  1/^ 

Passenger  sailing  vessels 3/0  1/3 

Cargo  steamers  and  sailing  vessels  2/6  1/3 

except  that  the  allowance  for  Lascars  shall  be  9d.  per  man  per 
day,  and  in  the  case  of  other  Asiatic  (native)  crews  shall  be 
determined  by  the  circumstances  of  each  case. 

*  To  indade  the  master,  deck  officers,  and  engineers  (in  the  case  of  a 
steamer),  also  the  doctor  and  parser  (if  carried), 
t  To  include  the  remainder  of  the  ship's  oompany. 

Pakticulak  Averaok  on  Ship. 
Statement  of  Particular  Average  on  Shtp9, 
That  claims  for  particular  average  on  ships  shall  not  be  stated 
unless  the  policies  or  copies  of  policies  of  insurance,  for  claiming 
on  which  the  statement  is  required,  be  produced  to  the  adjusters. 
That  such  statements  shall  give  the  names  of  the  underwriting 
firms  and  companies  interested,  and  the  amounts  payable  on  the 
respective  policies  produced. 

Apportionment  of  Costs  in  Collision  Cases, 
That  when  a  vessel  sustains  and  does  damage  by  collision,  and 
litigation  consequently  results  for  the  purpose  of  testing  liability, 
the  technicality  of  the  vessel  having  been  plaintiff  or  defendant 
in  the  litigation  shaU  not  necessarily  govern  the  apportionment 
of  the  costs  of  such  litigation^  which  shall  be  apportioned 
between  claim  and  counterclaim  in  proportion  to  the  amount 
which  has  been  or  would  have  been  allowed  in  respect  of  each 
in  the  event  of  the  claim  or  counterclaim  being  established ;  pro- 
vided that  when  a  claim  or  counterclaim  is  made  solely  for  the 
purpose  of  defence,  and  is  not  allowed,  the  costs  apportioned 
thereto  shall  be  treated  as  costs  of  defence. 

Expenses  of  Removing  a  Vessel  for  Repair. 

Where  a  vessel  is  in  need  of  repair  at  any  port  and  is  removed 
thence  to  some  other  port  for  the  purpose  of  repairs,  either 
because  the  repairs  cannot  be  effected,  or  cannot  be  efEected  pru- 
dently : — 

(a)  The  necessary  expenses  incurred  in  moving  the  vessel  to 
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the  port  of  repair  shall  be  allowed  as  part  of  the  cost  of  Appendix  E, 
repair,  and  where  the  yessel  after  repairing  forthwith 
returns  to  the  port  from  which  she  was  removed,  the 
necessary  expenses  incurred  in  so  returning  shall  also 
be  allowed. 

(b)  Where  by  moving  the  vessel  to  the  port  of  repair  any  new 

freight  is  earned,  or  any  expenses  are  saved  in  relation  to 
the  current  voyage  of  the  vessel,  such  net  earnings  or 
savings  shall  be  deducted  from  the  expenses  of  moving 
her,  and  where  the  vessel  loads  a  new  cargo  at  the  port 
of  repair  no  expenses  subsequent  to  the  completion  of 
repair  shall  be  allowed. 

The  expenses  of  removal  include  the  cost  of  temporary 
repair,  ballasting,  wages  and  provisions  of  crew,  and/or 
runners,  pilotage,  towage,  extra  marine  insurance,  port 
charges,  and,  in  case  of  a  steamer,  coal  and  engine- 
room  stores. 

(c)  This  rule  shall  not  admit  any  ordinary  expenses  incurred 

in  fulfilment  of  a  contract  of  afiEreightment,  though  such 
expenses  are  increased  by  the  removal  to  a  port  of 
repair. 

Coali  and  Stores  used  in  Repair  of  Damage  to  the  Hull. 

That  the  cost  of  replacing  coals  and  engine-room  stores  con- 
sumed either  in  the  repair  of  damage  to  a  steamer,  in  working 
the  engines  or  winches  to  assist  in  the  repairs  of  damage,  or  in 
moving  her  to  a  place  of  repair  within  the  limits  of  the  port 
where  she  is  lying,  shall  be  charged  to  the  underwriters  on  ship 
as  particular  average. 

^igg^ng  chafed  {Custom  of  Lloyds  s^  1876). 

Bigging  injured  by  straining  or  chafing  is  not  charged  to 
underwriters,  unless  such  injury  is  caused  by  blows  of  the  sea, 
grounding,  or  contact ;  or  by  displacement,  through  sea  peril,  of 
the  spars,  channels,  bulwarks,  or  rails. 

Sails  split  or  blown  away  {Custom  of  Lloyd? s^  1876). 

Sails  split  by  the  wind,  or  blown  away  while  set,  unless  occa- 
sioned by  the  ship's  grounding  or  coming  into  collision,  or  in 
consequence  of  damage  to  the  spars  to  which  the  sails  are  bent, 
are  not  charged  to  underwriters. 

VOL.  n.  6  p 
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Appendix  B.  ^    ^  „ 
Dry  Dock  Expenses. 

That  where  repairs  on  owner's  account  which  can  only  be 
effected  in  dry  dock  are  executed  concurrently  with  other  repairs, 
for  the  cost  of  which  the  underwriters  are  liable,  and  which  also 
can  only  be  effected  in  diy  dock,  the  cost  of  entering  and  leav- 
ing the  diy  dock,  in  addition  to  so  much  of  the  dock  dues  aa  is 
common  to  both  repairs,  shall  be  divided  equally  between  the 
shipowner  and  the  underwriters. 

This  division  shall  apply  in  those  cases  where  a  vessel  is  due 
for  ordinary  dry  docking  or  for  repairs  on  owner's  account  neces- 
sary for  procuring  or  retaining  her  class  j  but  it  shall  not  apply 
when  the  shipowner  has  only  taken  advantage  of  the  vessel 
being  in  dry  dock  to  scrape  or  paint  or  to  effect  any  other  repairs 
not  immediately  necessary  but  which  it  may  then  be  convenient 
to  effect. 

[At  the  general  meeting  in  1901  a  probationary  order  was 
passed,  by  which,  if  confirmed  in  1902,  the  first  paragraph  of 
the  above  rule  will  be  amended,  and  the  second  paragraph 
deleted.     Seej^o*^,  p.  1538.] 

Deduction  of  One-third  (Custom  of  Lloyd's,  amended  1890-91). 
(1876)  The  deduction  for  new  work  in  place  of  old  is  fixed  by 
custom  at  one-third,  with  the  following  exceptions : — 

Anchors  are  allowed  in  full.  Chain  cables  are  subject 
to  one-sixth  only. 

Metal  sheathing  is  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal 
sheathing  stripped  off,  minus  the  proceeds  of  the  old 
metal.  Nails,  felt,  and  labour  metalling,  are  subject 
to  one-third. 

The  rule  applies  to  iron  as  well  as  to  wooden  ships,  and 
to  labour  as  well  as  material.  It  does  not  apply  to 
the  expense  of  straightening  bent  ironwork,  and  to 
the  labour  of  taking  out  and  replacing  it. 

It  does  not  apply  to  graving-dock  expenses  and  re- 
movals, cartages,  use  of  shears,  stages  and  graving- 
dock  materials. 

It  does  not  apply  to  a  ship's  first  voyage. 
(1890-1)    N.B. — ^Articles  belonging  to,  or  repairs  done  to,  a 

ship,  other  than  an    iron   ship,   allowed  in  general 

average,  are  subject  to  similar  deductions  in  respect  to 

new  for  old  materials  as  are  made  in  adjusting  claims 

of  particular  average  on  ship. 
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Scraping  and  PainHng.  Appendix  B. 

That  when,  in  consequence  of  damage  by  a  peril  inBured 
against,  a  yessel's  bottom  has  to  be  scraped  and  painted,  the 
cost  of  such  scraping  and  painting  shall  be  charged  to  under- 
writers on  ship,  without  any  deduction  on  account  of  the  ressel 
having  become  due  for  ordinary  painting  at  anytime  subsequent 
to  the  accident. 

Pabtiotjulb  Aveeagb  on  Goods. 
Adjustment  on  Bonded  Prices  {Custom  of  Lhyd^ s^  1876). 
In  the  following  cases  it  is  customary  to  adjust  particular 
average    on  a  comparison  of    bonded,   instead    of    duty-paid 
prices : — 

In  daims  for  damage  to  tea,  tobacco,  coffee,  wine,  and  spirits 
imported  into  this  country. 

Adjustment  of  Average  on  Goods  sold  in  Bond, 
That  in  consequence  of  the  facilities  generally  offered  to  bond 
goods  at  their  destination,  on  which  terms  they  are  often  sold, 
the  term  "  Ghx>ss  Proceeds"  shall,  for  the  purpose  of  adjustment, 
be  taken  to  mean  the  price  at  which  the  goods  are  sold  to  the 
consumer,  after  payment  of  freight  and  landing  charges,  but 
exclusive  of  Customs  duty,  in  cases  where  it  is  the  custom  of  the 
port  to  sell  or  deal  with  the  goods  in  bond. 

Apportionment  of  Insured  Value  of  Goods, 

That  where  different  qualities  or  descriptions  of  cargo  are 
valued  in  the  policy  at  a  lump  simi,  such  simi  shall,  for  the 
purpose  of  adjusting  claims,  be  apportioned  on  the  invoice 
values,  where  the  invoice  distinguishes  the  separate  values  of  the 
said  different  qualities  or  descriptions ;  and  over  the  net  arrived 
sound  values  in  all  other  cases. 

Under-insured  Interest  made  good  in  General  Average, 
That  an  underwriter  who  has  paid  for  loss  by  jettison  of  the 
thing  insured  is  entitled,  in  the  proportion  that  the  sum  insured 
bears  to  the  policy  value,  to  whatever  is  recovered  in  general 
average  in  respect  to  such  loss,  although  the  amount  so  recovered 
may  exceed  the  amount  paid  by  him. 

Allowance  for  Water  in  Picked  Cotton  {Custom  of  Lloyd*  s^  1876). 
When  bales  of  cotton  are  picked,  and  the  pickings  are  sold 
wet,  the  allowance  for  water  in  the  pickings  (where  there  are  no 
means  of  ascertaining  it)  is  by  custom  fixed  at  one-third. 

5f2 
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Appendix  E.   AUowanee  for  Water  in  Cut  Tobacco  {Custom  of  Lloyd's,  1876). 
When  damaged  tobacco  is  cut  off,  the  aUowance  for  water  in 
the  cuttings  is  one-fourth. 

Allowance  for  Water  in  Wool  {Custom  of  Lloyd's,  1876). 

Damaged  wool  from  Australia,  New  Zealand,  and  the  Oape  is 
subject  to  a  deduction  of  3  per  cent,  for  wet,  if  the  actual 
increase  cannot  be  ascertained. 

Franchise  Charges  {Custom  of  Lloyd's,  1876). 

The  expenses  of  protest,  survey,  and  other  proofs  of  loss, 
including  the  commission  or  other  expenses  of  a  sale  by  auction, 
are  not  admitted  to  make  up  the  percentage  of  a  daim ;  and  are 
only  paid  by  the  underwriters  in  case  the  loss  amounts  to  a  daim 
without  them. 

Esitra  Charges  {Custom  of  LloytPs,  1876). 

Extra  charges  payable  by  underwriters,  when  incurred  at  the 
port  of  destination,  are  recovered  in  full ;  but  when  charges  of 
the  same  nature  are  incurred  at  an  intermediate  port  they  are 
subjected  to  the  scune  treatment,  in  respect  of  insured  and  con- 
tributory values,  as  general  average  charges. 

Adjustment  of  Return  of  Premium  {Custom  of  Lloyds,  1876). 

When  the  words  "  and  arrival "  follow  the  stipulation  for  a 
return  of  premium  on  a  policy  on  goods,  the  particular  average, 
but  not  the  spedal  charges,  is  deducted  from  the  amount  insured 
to  arrive  at  the  amount  on  which  the  return  is  taken. 


PEOBATIONABY  ORDER. 
[The  following  probationary  order,  superseding  the  rule  as  to 
dry  dock  expenses  {ante,  p.  1536),  was  carried  at  the  general 
meeting  in  1901,  and  is  subject  to  confirmation  in  1902.] 

Dry  Dook  Expenses. 
That  where  repairs  on  owner's  account  which  are  immediately 
necessary  and  which  can  only  he  effected  in  dry  dock  are  executed 
concurrently  with  other  repairs,  for  the  cost  of  which  the  under- 
writers are  liable,  and  which  also  can  only  be  effected  m  dry  dock, 
the  cost  of  entering  and  leaving  the  dry  dock,  in  addition  to  so  much 
of  the  dock  dues  as  is  common  to  both  repairs,  shall  be  divided 
equally  between  the  shipowner  and  the  underwriters. 
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ABANDONMENT, 

general  doctrine  of,  1044. 

oonsequenoes  of  not  abandoning,  1044. 

notice  of  abandonment,  -what  it  is,  1091. 

abandonment,  as  distinct  from  notice  of  abandonment,  applies  to  all 

cases  of  total  loss,  1046,  1182. 
distinction  between  abandonment  and  notice  of  abandonment,  1045, 

1182. 
underwriter,  in  all  cases  of  total  loss,  entitled  to  salvage,  1214. 
unless  he  settles  for  less  than  a  total  loss,  1210. 
difference  between  abandonment  and  subrogation,  1226. 
may  giye  underwriters  more  than  an  indemnitj,  1228. 
utility  of  the  doctrine,  1183. 

meaning  of  **  constructiye  total  loss,*'  1043,  1044,  1183. 
notice  of  abandonment  necessary  in  aU  cases  of  constructiye  total  loss, 
1046,  1184. 
unnecessary  except  for  this  purpose,  1184. 
assured  may  always  elect  to  treat  loss  as  partial,  1033, 1092, 1184, 1228. 
in  oases  of  absolute  total  loss  it  is  nugatory,  1046,  1184. 
and  in  cases  of  partial  loss  inoperatiye,  1184. 
abandonment  must  extend  to  the  whole  interest  of  the  assured  as  far  as  it 
is  coyered  by  policy,.  11 86. 
where  poucy  is  on  **  i^ip  and  cargo ''  indiscriminately,  neither  can  be 

abandoned  separately,  1186. 
aliter,  where  yaiuation  is  distinct  on  each,  1186. 
no  abandonment  of  part,  where  one  gross  sum  insured  on  a  general 

class,  1186. 
aliter f  where  a  distinct  sum  is  insured  on  each  kind,  1186. 
effect  of  separate  valuations,  and  separate  packages,  1186. 
[And  see  under  Absoltttb  Total  Loss  of  past  Gabqo.] 
abandonment  only  operates  up  to  the  extent  of  the  insurance,  1187. 
result,  where  ship  only  partially  insured,  1187. 
only  extends  to  property  at  risk  at  tinie  of  loss,  1187. 
eyery  abandonment  must  be  absolute  and  unconditional,  1188. 
who  can  abandon  ?  1188. 
mortgagor  of  ship,  consignee  of  g^oods,  1188. 
form  of  notice  of  abandonment.     [See  Notiob  of  ABAin>0N]CENT.] 
time  for  giving  notice  of  abandonment.     [See  NonoE  of  Abaitdonicbzit.] 
acceptance  of  abandonment  is  irrevocable,  1199,  1202. 

result  where  some  underwritera  accept,  and  othera  reject,  notice  of 

abandonment,  1188. 
no  formal  transfer  necessary  to  complete  abandonment,  1190. 
what  constitutes  an  acceptance,  1199. 
mere  silence  does  not  amount  to  acceptance,  1200,  1201. 
acceptance  may  be  inferred  from  acts,  1200. 
if  notice  not  accepted,  assured  may  withdraw,  1202. 
withdrawal  not  usually  inferred  from  acts  of  master,  1202. 
or  of  assured,  unless  unequivocal  acts  of  owner^p,  1203. 
abandonment  not  indefeasible  in  this  country  until  action  brought, 
1204. 
underwriters  cannot,  by  repairing  ship,  defeat  notice  of  abandonment, 
1126,  1204. 
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abandonment  transfers  the  salvage  from  tlie  moment  of  the  oasnalty,  120<S. 
abandonees  of  ship  entitled  to  pending  freight,  1175,  1206. 
if  suoh  freight  would,  bat  for  the  abandonment,  have  been  reoeiTable 

by  the  shipowner,  1178,  1207. 
and  was  being  actuaUj  earned  at  the  time  of  the  casualty,  1177,  1208. 
abandonment  only  transfers  rights  strictly  incidental  to  ownership, 

1178. 
underwriters  entitled  to  benefits  acquired  in  substitation  for  the  thin^ 

abandoned,  1178,  1209. 
underwriters  can  only  sue  in  assured's  name,  1209. 
underwriter's  right  to  salvage  may  be  lost  by  settling  for  less  than  a 

total  loss,  1210. 
liabilities  of  ownership  thrown  upon  underwriter  by  abandonment, 

1211.' 
does  abandonee  of  goods  take  subject  to  shipowner's  lien  for  freight  P 

1211. 
abandonment  releases  owners  from  liabilities,  1212. 
may  underwriters  disclaim  abandoned  property  F  1 213. 
general  rule  as  to  distribution  of  the  salvage  amongst  the  different  under- 
writers, 1215. 
in  cases  of  double  or  oyer  insurance,  1215. 
or  where  the  whole  interest  is  not  covered,  1215. 
mode  of  apportioning  the  salvage  among  policies  on  different  subjects, 

1216. 
as  between  underwriters  and  lenders  on  bottomzy,  1217. 
duty  of  master  in  case  of  abandonment,  1218. 

master  is  the  agent  of  those  ultimately  entitled,  1218. 
repurchase  of  ship  or  cargo  by  master,  in  cases  of  abandonment,  1219. 
master  is  agent  of  the  assured  till  abandonment,  after  it  of  the  under- 
writers, 1220. 
the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  master,  1220. 

ABANDONMENT  OF  VOYAGE.    [See  Chakob  of  Votagb  ;  Deviation.] 

ABSOLUTE  TOTAL  LOSS, 
what  it  is,  1043. 

distinction  between  absolute  and  oonstructive,  1044. 
criterion  and  principle  of  absolute  total  loss,  1045. 
no  notice  of  abandonment  requisite,  1045. 
but  underwriters  take  the  salvage,  1045. 

two  classes  of  cases  of  absolute  total  loss,  annihilation  and  deprivation,  1046. 
when  wreck  amounts  to  annihilation,  1047. 
annihilation  in  case  of  perishable  goods,  1047. 
deprivation  includes  foundering  at  sea,  1048. 
not  mere  submersion,  1048. 
privation  of  apes  reeuperandi,  1049. 
goods  plundered  by  wreckers,  1049. 
seizure  and  confiscation  of  goods,  1049,  1050. 
unless  finally  restored,  1050,  1051. 

if  restored  before  action  brought,  only  a  oonstructive  total  loss,  1051. 
or,  where  thing  insured  subsiste  in  specie,  and  there  is  a  ohaaoe  of  its 

recovery,  1052. 
aliteTf  where  there  is  no  suoh  chance,  1052. 

assured  ma^  waive  his  right  to  recover  for  a  total  loss,  1052,  1064. 
so  underwriter  may  waive  his  right  to  notice  of  abandonment,  1052. 

1.  Absolute  total  loss  of  ship  in  oases  of  wreck  or  irreparability  followed 
by  sale, 
where  ship  wrecked  in  pieces,  1053. 

where  reduced  to  a  mere  congeries  of  planks,  and  sold  where  she 
lies,  1054. 

[^The  referencei  are  to  the  Sections  J] 
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ABSOLUTE  TOTAL  LOSB-eontinued. 

1.  AbBolnte  total  lofls  of  ship,  &o, — continue. 

thoagh  not  a  oomplete  wreok,  1065. 

effect  of  sale  only  to  turn  a  oonstniotiTe  Into  an  absolute  total  loss, 

1065,  1056. 
how  far  must  sale  be  necessary,  as  well  as  bonH  fide,  1055 — 1058. 
duty  of  master  before  selling  to  commnnioate  with  owners,  1058.    - 
is  there  any  difference  between  sale  by  master  and  by  owners  P  1058. 
where  sale  not  justified,  it  will  not  affect  underwriters,  1059 — 1062. 
but  a  justifiable  sale  makes  notice  of  abandonment  unnecessary,  1062. 
EJiight  V,  Faith,  1062,  1063. 
ship  arriving  a  wreck  at  her  port  of  destination  is  an  absolute  total 

loss,  1064. 

2.  Absolute  total  loss  on  sea-damaged  goods  thrown  away  or  sold  in  the 

course  of  the  voyage,  ^ 

perishable  goods  necessarily  sold  or  destroyed  during  voyage,  1066. 
an  absolute  total  loss  if  goods  worthless,  though  they  might  arrive  in 

S]^e,  1067—1069. 
annihilation  by  putrefaction,  1069. 
absolute  total  loss  where  goiods  sold  in  specie  at  intermediate  port,  if 

certain  to  perish  by  piltrefaction  before  arrival  at  destination,  1070, 

1071. 
but  ihmx  total  destruction,  if  not  actual,  must  be  inevitable,  1072, 1073. 

3.  Ko  total  loss  on  sea-damaged  goods  arriving  in  spede  at  their  port  of 

destination,  1074,  1075. 
but,  to  arrive  in  specie,  they  must  be  merchantable,  1076. 
foreign  views,  1077,  1078. 
if  the  goods  do  not  arrive  in  specie,  clearly  a  total  loss,  1079 — 1081. 

4.  Absolute  total  loss  of  part  of  cargo, 

adjustment  on  total  loss  of  part,  1018. 

where  also  a  particular  average  loss  on  part,  1018. 

three  modes  of  insuring  memorandum  articles,  1082. 

no  total  loss  of  part,  where  cargo  both  shipped  and  insured  in  bulk, 

1083. 
nor  where  cargo  shipped  in  separate  packages  but  not  separately 

insured,  1084. 
but  there  may  be  a  total  loss  on  separate  packages  separately  insured, 

1085. 
fourth  case  where  general  insuranoe  on  articles  distinct  in  kind,  1018, 

1086. 
[^And  see  under  Abandoiqient,  1185,  1186.] 

5.  Absolute  total  loss  of  freight, 

general  principles  as  to,  1087. 

may  depend  on  nature  of  contract  of  affreightment,  1087. 

where  cargo  transhipi)ed,  1088. 

foundering  of  ship  with  or  without  loss  of  cargo,  1088. 

of  general  ship,  when  only  part  of  cargo  is  on  board,  but  all  contracted 
for,  1089. 

absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo,  1089. 

capture  of  ship  and  cargo,  1089. 

seizure  and  sale  of  outward  cargo  an  absolute  total  loss  on  outward 
freight,  1089. 

but  not  on  homeward  freight  if  ship  ultimately  arrives  earning  freight, 
tiiouffh  with  another  cargo,  1089. 

where  insurance  is  on  entire  freight  for  round  voyage,  loss  of  ship  on 
homeward  passage  is  a  total  loss  on  freight,  1089. 

no  notice  of  abandonment  required  under  a  policy  on  profits  or  com- 
missions, 1090. 

6.  Of  oonstmotive  total  losses.    [5m  OoireniuonyB  Tokal  LoflB.] 

[^The  referenoe$  are  to  the  Seetione.^ 
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AGENOWLEDQMENT  IN  POLICY  OF  BEGEIFT  OF  FREaHUK, 

effect  of,  24,  106,  107. 
ACTUAL  TOTAL  LOSS.    \^8ee  Aj980lx7TB  Total  Lobs.] 
ADJUSTBfENT  OF  GENERAL  AVERAGE, 
principle  of,  974. 

suggested  difference  in  adjusting  saczifioes  and  expenditures,  974. 
practice  of  adjusters  hitherto,  975. 

reasons  for  adopting  a  different  method  in  case  of  expenditures,  976. 
criticism  of  present  practice,  977. 

should  goods  sold  be  contributed  for  as  saorifioes  or  expenditures?  978. 
rule  of  adjustment  where  ship  perishes  at  the  time,  but  goods  are  wholly  or 

partially  saved,  979,  980. 
where  ship  is  saved  at  the  time,  but  subsequently  perishes,  980. 
mode  of  estimating  the  amount  of  loss  for  the  purposes  of  adjustment, 
valuation  of  goods  jettisoned,  981. 

of  damage  occasioned  by  jettison,  981. 
where  goods  jettisoned  have  been  recovered  before  adjustment,  981. 
valuation  of  jewels,  &c.,  982. 

of  freight  sacrificed,  982. 
of  part  of  ship  sacrificed,  982. 
of  goods  sold  ^i^nerally,  982. 
of  loss  by  raismg  money  on  credit,  982. 
mode  of  estimating  the  value  of  property  saved  for  the  puzposes  of  general 
average  adjustment, 
should  tiiere  be  a  different  rule  in  cases  of  expenditures  and  saorifioesy 

983. 
practice  of  adjusters,  983. 
contributory  value  of  ship, 

difficulty  in  fixing  a  practical  rule,  984. 
in  a  valued  policy,  339,  1006. 
contributory  value  of  freight, 

only  freight  pending  at  time  of  sacrifice  contributes,  985,  986. 

advance  freight,  986. 

cargo  belonging  to  shipowner,  986. 

entire  freight  for  round  voyage,  986. 

liability  of  chartered  freight  to  contribute,  987. 

ulterior  chartered  freight,  988. 
only  the  net  freight  contributes,  989. 
contributory  value  of  goods, 

their  net  value  at  time  and  place  of  adjustment,  990. 
port  of  destination  generally  the  port  of  adjustment,  990,  992. 
freight  paid  in  advance,  990. 
example  of  a  g^eral  average  adjustment,  991. 
place  of  adjustment, 

usually  port  of  discharge,  992. 

where  vessel  carrying  cargo  for  different  destinations,  992. 
[And  see  FoBSiaN  AnjuanoEivT.] 
ADJUSTMENT  OF  PARTICULAR  AVERAGE, 
1.  On  Goodt, 

basis  of  adjustment,  1010. 

amount  of  underwriter's  liability  ought  not  to  vary  with  the  markets. 

1011. 
distinction  between  actual  amoimt  of  depreciation  and  the  propor- 
tional amount  of  indemnity,  1012. 
mode  of  ascertaining  extent  of  depreciation  by  sea-damage,  1018. 
comparison  of  sound  and  damaged  values,  1013. 
application  of  the  ascertained  percentage  of  depreciation  to  the  sum 

insured,  1014. 
by  comparison  of  gross  values,  1015,  1016. 

exception,  where  custom  to  sell  in  bond,  1017. 

l,The  rsftrences  are  to  the  Sections.'] 
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ADJUSTMENT  OF  PABTIGULAB  AYERAGt^-^eontinued. 

1.  On  Goods— coniinued. 

where  goods  re-conditioned,  1023. 

adjustment  on  a  total  loss  of  part,  1018. 

same,  where  there  is  also  an  average  loss  of  part,  1018. 

sales  of  sound  and  damaged  gfoods  together,  1018. 

underwriter  not  liable  for  loss  by  breaking  the  assortment,  1018. 

extra  charges  of  damaged  sales  to  be  added  to  the  loss,  1019. 

sea-damage  on  goods  sold  in  port  of  distress,  1020. 

adjustment  at  an  intermediate  port,  1020. 

on  goods  arriying  sea-damaged,  aboye  five  per  cent.,  1021. 

where  whole  of  intended  cargo  not  on  board  at  time  of  loss,  1021.- 

in  a  continuing  policy,  367)  1021. 

in  open  policies,  364. 

in  valued  policies,  340. 

where  only  part  of  the  full  intended  cargo  is  at  risk,  345,  346. 

merchant  does  not  get  a  real  indemnity,  1022. 

2.  On  Ship, 

different  method  of  adjustment  usually  applied,  1023. 

ffeneral  rule,  1028. 

deduction  of  one-third  new  for  old,  1024. 

limitations  of  the  rule,  1024,  1026. 

ship's  first  voyage,  1026,  1027. 

where  loss  is  chiefiy  on  new  material  in  an  old  ship,  1028. 

where  ship  never  comes  into  the  hands  of  the  owner,  1028. 

no  thirds  deducted  for  anchors,  1029. 

chain-cables,  metal  sheathing,  and  painting,  1029. 

thirds  deducted  from  the  cost  of  repairs  before  deducting  the  value  of 

the  old  materials,  1030. 
from  expense  of  both  labour  and  materials,  1030. 
incidental  expenses,  1030. 
extra  cost  of  repairing  at  port  of  necessity,  1031. 
adjustment  of  temporary  repairs,  1031. 

expense  of  r^Murs  actually  made,  followed  by  a  totdl  loss,  1032,  1222. 
adjustment  of  average  loss  on  ship  sold  unrepaired,  1034,  1223. 
adjustment  where  more  than  one  interest  has  benefited  by  the  same 

expenditure,  1035 — 1040. 
average  loss  unrepaired  merg^  in  subsequent  total  loss,  1221. 

but  not  where  the  average  loss  and  the  total  loss  are  sustained 
under  different  policies,  1223. 
8.  On  Freight,  FroJUt,  ^., 

where  only  freight  on  part  of  full  intended  cargo  is  at  risk,  846,  346, 

1041. 
adjustment  in  open  policies,  1041. 
on  freight  where  goods  are  sent  on,  1041. 
on  profits  where  part  of  goods  lost,  1041. 

ADJUSTMENT  OF  TOTAL  LOSSES, 

salvage  losses  with  and  without  abandonment,  1224. 

loss  on  goods  sold  sea-damaged  at  any  port,  except  that  of  their  destina- 
tion, is  generally  adjusted  as  a  salvage  loss,  1224. 
when  can  assured  recover  cumulatively  for  average  and  total  losses  f 
[See  ADTUSfntJBNT  of  Pabhodlab  Avsr^qb.] 

ADJUSTMENT  OF  THE  POLICY, 

modem  practice  as  to.    [jSm  SBnuDCEBn  of  Glaix.] 

old  practice,  1241. 

striking  off  losses,  what,  1241. 

effects  final  settlement  as  between  broker  and  underwriter,  1241. 

not  as  between  underwriter  and  assured,  1242. 

[7^  r0/ereno09  mre  to  (he  Seetiom.'] 


Digitized  by 


Google 


1544  INDEX. 

ADJUSTMENT  OF  THE  TOU-CY-HfonHtwed. 
where  underwriter  ignorant  of  the  facts,  1243. 
effect  of  adjnfitment  followed  by  payment,  1244. 
effect  of  BubBeqaent  recovery  of  thing  insured,  1245. 
recovery  bade  of  losses  improperly  paid,  1246. 
recovery  of  salvage  withheld,  1246. 

ADVANCED  FREIGHT, 
insurance  of,  232,  248. 
how  to  be  described,  233. 
when  money  paid  by  charterer  is,  263,  264. 

what  is  covered  by  policy  on  *'  money  advanced  on  account  of  freight,"  248. 
liability  of,  to  g^eral  average  contribution,  986. 
whether  as  part  of  the  value  of  the  goods,  986,  990. 
does  not  pass  to  abandonees  of  ship,  1207. 

ADVENTURE, 

policv  invalid  unless  it  specifies,  81. 

whetner  slip  sufficiently  specifies,  38. 

insurance  on  adventure  of  laying  cable,  249,  307. 

benefit  of,  not  test  of  general  average  under  English  law,  918,  note  (/), 

962,  957. 
aliUr,  on  Continent  and  in  United  States,  918  note  (/),  952. 

AGENTS.    ISee  Bboxeb.] 

1.  Of  ag^ts  acting  for  the  assured, 

by  express  auuiority,  135. 
by  implied  authority,  136. 
impUed  authority  to  insure  of  partner,  136. 

of  part  owner,  136. 

of  consignor,  137. 

of  consignee,  138. 

of  general  agents,  138. 

arising  from  peculiar  situation  of  the  pro- 
perty, 139. 
effect  of  ratification,  140,  170—172. 
ratification  may  be  implied,  141. 
evidence  of,  141. 
conditional  ratification,  142. 
when  the  adoption  must  be  made,  142. 
ratification  oi  insurance  effected  by  a  voluntary  ag^t,  143. 
when  express  authority  revocable,  144. 
may  insure  for  princi|)al8  in  their  own  name,  170. 
insurable  interest  of,  m  property  consigned  to  them,  292 — 295. 

in  their  commissions,  240,  297. 
accepting  bills,  when  entitled  to  benefit  of  polidee  effected  lor  priniBipala, 
296. 

2.  Duties  and  liabilities  of , 

unpaid  and  unskilled  agents,  145. 
liabilitnr  of  voluntary  agents,  145. 
not  liable  for  mere  MOfi/Viwafkv,  145. 
request  from  abroad  to  insure,  146. 

when  it  is  binding,  146. 
effect  of  previous  course  of  dealing,  147. 

possession  of  funds,  147. 

acceptance  of  bills  of  lading,  148. 

remittance  of  funds,  147. 
when  they  must  give  notice  of  refusal,  148. 
or  of  difficulties,  148. 

[  The  references  are  to  the  Seetiam*^ 
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AGENTS— <fo«<iV/i<«?rf. 

2.  Duties  and  liabilitiee  of — continued. 

measure  of  skill  and  diligence  required,  150,  152. 

local  limits  to  their  duties,  150,  151. 

daty  to  communicate  all  material  facts,  152,  578 — 588. 

[And  see  Conobalment,  Bbokebs.I 
when  assured  responsible  for  truth  of  information  derived  from  affents, 
553. 
8.  Agents  to  underwrite,  166. 
proof  of  authority,  166,  1276. 
a  power  to  seyeral,  executed  by  some,  167. 
authority  to  settle  claims,  168. 

to  agree  to  arbitration,  168. 
ostensible  authority  may  be  limited,  168. 
4.  Lloyd's  agents, 

their  position  and  duties,  77. 
do  not  represent  underwriters,  77. 
authority  limited  by  printed  instmotions,  168. 
[See  Bbokebs.J 

AGGRAVATION  OP  RISK, 
by  subsequent  events,  810. 

ALIEN  ENEMY.    [See  DouiaiL.] 
cannot  be  assured,  85,  86. 
when  entitled  to  return  of  premium,  87. 
may  be  insured  if  licensed  to  trade,  88. 
right  to  sue  suspended  during  war,  89. 
d^enoe  of  alien  enemy  not  favoured,  89. 
who  is,  for  commercial  purposes,  90. 

domicil,  the  chief  test,  90. 

what  residence  establishes  domicil,  91 — 95. 

commercial  establishment  a  proof  of  domicil,  98,  97. 

involuntary  residence  in  a  hostile  country,  90,  91,  98. 

bondjide  resident  in  a  neutral  country  is  a  neutral,  95. 

effect  of  migmiitmjlaffrante  bello,  95. 

when  places  occupied  by  enemy  are  deemed  hostile,  96. 

produce  of  enemy's  soil  deemed  hostile,  97. 

neutral  engfaged  in  privileged  trade  of  enemy,  98. 

consul  in  enemy's  ooimtry  trading,  93,  98. 
national  character  of  corporation,  99. 

of  Europeans  in  the  East,  100. 

ALIENS.    [iS^  AuBBT  EnxicT ;  Doxioil;  NinoirAL  Ohaeioxbb.] 

ALTERATION  OP  POLICY, 

effect  at  Common  Law  of  material  alteration  without  oonBent,  40,  45. 

rectification  of  policy  by  Court  of  Equity,  41. 

correction  of  declaration,  41. 

correction  by  consent,  42. 

how  to  be  made,  42. 

what  are  material  alterations,  43. 

what  immaterial,  44. 

under  the  Stamp  Act,  when  a  fresh  stamp  is  not  required,  46—60. 

effect  of  not  re-stamping  on  policy,  51. 

"ANCHOR  POLICY," 
what  is,  10. 

ANCHORS, 

damage  to,  when  particular  average,  776. 

when  general  average,  931. 
no  deduction  of  tMrds  allowed,  1029. 

[^The  re/er&nesi  are  to  ths  Sections  J] 
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ANIMALS.    ISee  IjIYS  &so<JK ;  Mobi:aiit7.] 

AyyTTnTiATION,  1046, 1067—1071,  1076,  1079.    {And  tee  Ab60LUTB  Tozai. 

L08B.] 

APPAREL, 

not  generally  inBuiable  as  goods,  224,  note  («),  246. 

APPORTIONMENT, 

of  dry  dock  expenses,  1035—1040. 

of  ooet  of  salvage  operations,  966—969. 

of  losses  amongst  insurers,  331,  354. 

of  return  premiums,  332,  1261. 

of  salvage  amongst  insurers,  1215,  1216. 

between  insurers  and  bottomzj  bondholders,  1217. 

APPREHENSION  OF  DANGER, 
loss  by,  804—808,  828,  830. 

ARREST  OF  PRINCES, 

difference  between  arrest  and  capture,  882. 
detention  of  ships  in  port  after  declaration  of  war,  832. 
[And  see  EiCBAJtoo.] 

ARRIVAL, 

sti|pulation  to  return  premium  "  for  arrival,"  1265. 
or  if  ship  sails  with  convoy  <<  and  anives,"  1263. 
what  is  "  arrival"  P  1263—1266. 

ARTICLES  (SHIP'S),  OR  MUSTER-ROLL, 
as  proof  of  national  character,  661. 

ASSIGNMENT  CLAUSE,  12,  173. 

ASSIGNMENT  OF  POLICIES, 

contract  of  insurance  not  an  incident  of  the  property  insured,  174. 

must  be  assigned,  174. 

conditions  of  valid  assignment  before  loss,  176. 

assignee  can  sue  in  his  own  name  or  another's,  176. 

defences  of  underwriter  in  action  by  assignee,  176. 

mode  of  assignment,  177. 

rights  of  parties  after  transfer  of  the  thing  insured,  178,  179. 

right  of  assignee  may  be  limited  by  assignment,  180. 

consent  of  underwriter  to,  usually  unnecessary,  180. 

London  floating  conditions,  181. 

ASSOCIATIONS  OF  SHIPOWNERS  FOR  MUTUAL  INSURANCE. 

[See  MxTTUAL  Inbxtbakob  Asbooiaxioks.] 

ASSORTMENT, 

loss  by  breakage  of ,  1018. 

ASSURED.    [/5^  Alien  Ensmieb  ;  Doxzoil;  Insxtsablb  Imtbbbbi.] 
all  persons  except  alien  enemies  may  be  insured,  86. 
name  of,  or  of  agents,  to  be  in  the  pddcy,  11,  169,  170.    [See  Name  of 

Pabties.] 
who  may  recover  as,  under  the  terms  of  Lloyd's  policy,  11,  12,  172,  173. 

[See  alto  Assionicent  of  Poliot.] 

"AT  AND  FROM," 

difference  between  insuring  **  from  "  and  "  at  and  from  '*  a  place,  14,  374. 
beginning  of  risk  "  at  and  nom  "  on  goods,  448 — 466. 

on  ^p,  474—486. 
ship  must  have  been  once  "  at "  the  place  in  good  physical  safety,  480. 
beginning  of  risk  "  at  and  from,"  on  freight,  511 — 515. 

[^Th$  referencM  are  to  the  Sections,'] 
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ATTACHING  OF  POLIOT.     [See  Dttbition  or  Bos  m  VoTAoa  Pouoibb  ; 
Tdcb  Poleozbb.] 

AVERAGE, 

meaning  of  the  tenn,  884,  1008. 

AVERAGE  ADJUSTERS, 
employment  of ,  103. 
roles  of  association  of,  Appendix  E. 

AVERAGE  BOND, 

duty  of  master  to  take,  1004. 

AVOIDANCE  OF  POLICY, 

for  breach  of  express  warranty.    [See  Wabsaktibb,  Ezfbbss.] 

for  misrepresentation  or  concealment.  [^See  Conobalxbnt  ;  Rbpbbsemtation.] 

for  deviation  or  delay.    [See  Dbviation.] 

for  miseaworthiness.    [See  Ssawobthiness.] 

for  illegality.    [See  iLLsaAUTT.] 


BAILEE, 

liability  of,  gives  insurable  interest,  257. 

where  both  bailor  and  bailee  insure,  which  underwriter  eventually  bears 
the  loss?  1238. 

BANK  NOTES, 

as  subjects  of  insurance,  224. 

should  be  specifically  described,  224. 

do  they  contribute  in  general  average  P  973. 

BARRATRY, 

meaning  and  definition  of,  838,  839. 

any  g^ross  malversation  of  the  master  in  his  office,  838 — 840. 

not  mere  miBtAke  or  ignorance  of  captain,  however  groeBf  840,  846. 

no  barratry  where  owners  are  consenting  parties,  840,  849,  850. 

instances  of  barratry,  841 — 847. 

nonfeasance  may  amount  to  barratry,  845. 

barratry  by  mariners,  848. 

by  and  against  whom  barratry  is  possible,  849. 

position  of  cargo-owner,  850. 

position  of  shipowner  where  act  sanctioned  by  charterer,  851. 

master  who  is  also  owner  cannot  commit  bairatrv  against  himself. 
852. 

but  he  can  against  his  co-owners,  852. 

when  are  charterers  to  be  considered  owners  in  relation  to  barratry,  858. 

depends  on  charter-party — different  kinds  of  charter-parties,  85^----857. 
rule  of  eamaproxitna  less  stringently  applied  to  cases  of  barratry,  858. 

where  barratry  a  contributory,  but  not  the  proximate  cause  of  loss,  859. 

BARTER  TRADE, 

policy  on,  protects  goods  loaded  at  intermediate  port,  450. 
policy  on,  framed  to  cover  outward  and  homeward  cargo,  455. 
goods  re-shipped  after  landing,  still  protected,  460. 
reasonable  tune  for  unloading  cargo  m,  463. 

BELLIGERENT.    [See  Ausa  "Exnaa ;  DoiaaiL;  Nizional  Obabioebe.] 
not  aasnzable  in  hostile  oonntry,  85, 86. 

[^The  re/nreneei  are  to  th$  Seotiom.'] 
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BILL  OFiLADma, 

as  eridence  of  insurable  interest  in  goods,  1279. 
<nlj  primd  facie  evidenoe  of  shipment,  1279. 

BILLS  OF  EXCHANGE. 

should  be  speoifioallj  described  in  the  policy,  224. 
most  answer  the  description,  248,  310. 
injBtrnment  drawn  on  a  contingency  not  a  bill,  310. 

holder  of  bill  for  payment  ca  repairs,  without  lien,  oannoi  issue  ship, 
310. 

BLANK  POLICIES, 

are  invalid,  11,  169^171. 

BLOCKADE, 

violation  of  laws  of  blockade  is  a  breach  of  warranty  of  neutrality,  668. 
Toyage  in  breach  of  blockade,  and  insurances  thereon,  legal  in  Courts  of 
neutral,  760,  766. 
but  nature  of  voyage  most  be  disclosed  to  underwriter,  760,  766. 
conditions  of  valid,  766,  767. 
what  constitutes  breach  of,  766 — 770. 
breach  of,  subjects  ship  and  carg^  to  confiscation,  766. 
loss  of  voyage  by  blockade,  not  oovered,  804. 
province  of  Court  and  jury  as  to  breach  of,  1274. 

BOAT, 

expressly  named  in  common  policy  on  ship,  218,  221. 
not  covOTod  if  improperly  carried,  221. 

when  saisifice  of  lK>ats  gives  a  daim  to  general  average  oontributioin, 
924. 

BONDED  PRICES, 

adjustment  on,  in.  some  cases,  1017. 

BOTTOMRY  AND  RESPONDENTIA, 
loans  on,  and  interest  insurable,  242,  289. 
the  lender  alone  can  insure,  242. 

proof  of  his  insurable  interest,  1279. 
the  borrower  cannot  insure  the  loan,  242. 

whether  he  may  insure  his  property,  or  only  the  surplus  value,  290. 
must  be  specifically  described  Except  by  usage).  243. 

and  instrument  must  be  what  it  is  deeoribed  as,  243,  289. 
what  is  a  valid  bottomry  bond,  243,  289. 
discovery  by  assured  of  sums  borrowed  on,  335. 
underwriter  on  goods  not  liable  for  loss  by  bottomry  on  cargo  for  the 

purposes  of  the  ship,  784. 
efirect  of  sale  of  damaged  vessel  by  holders  of  bottomry  bond,  1136. 
what  necessity  will  justify  master  in  resorting  to  bottomry,  1136. 
doctrine  of  constructive  total  loss  does  not  apply  to  bottomry,  1137. 
division  of  salvage,  in  oases  of  abandonment,  betvreen  underwriteta  and 

lenders  on  bottonurv,  1217. 
interest  on  bottomry  loans,  1284. 

BREAKAGE, 

when  oovered  by  policy,  779. 

BRITISH  CAPTURE, 

insurance  against,  86,  753,  831. 

BRITISH  SUBJECT.    [See  J)<aaaiL ;  NinoirAL  CHiJUonB.] 
[2%e  references  are  to  the  Sections.'] 
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BB0E3:B  (POLIOT  broker,  INSXTRAKCE  BROKER), 
policy  biokers,  employment  of,  101. 

oonrse  of  dealing  in  liondon  between  aaanred,  broker  and  underwriter, 
initialing  of  the  slip,  102. 
settlement  of  olaims,  103. 
aooounts  as  between  broker  and  underwriter,  104. 

broker  and  assured,  105. 
commissions  del  eretUre,  105. 

broker  alone  liable  to  underwriter  for  premiums,  106,  108. 
assured  can  be  sued  by  broker,  107. 
premiums  for  illegal  insurance,  109,  121,  1255. 

when  can  broker  set  off  losses  against  underwriter's  claim  for  pre- 
miums, 111 — 115. 
when  can  broker  deduct  in  respect  of  returns  of  premium,  116,  117. 
summary  of  leg^  positions,  118. 
broker's  agency  ceases  oy  death  or  bankruptcy  of  the  underwriter,  117. 
relatiye  rights  and  liabilities  of  the  assured  and  broker,  in  respect  of  losses 
and  premiums  passed  in  account, 
effect  of  leaving  policy  in  broker's  hands,  119, 124 — 129. 
his  duty  to  effect  a  settlement,  119,  163,  164. 
may  render  himself  liable  for  losses,  119,  120,  164. 
his  authority  to  receive  losses  from  underwriter,  119. 
assured  is  only  bound  where  broker  reoeiyes  a  specific  cash  pay- 
ment for  a  specific  loss,  125 — 129. 
unless  assured  is  aware  of  usage  at  Lloyd's  as  to  losses  passed  in 
account,  125—129. 
broker  cannot  dispute  title  of  his  employer,  121,  1255. 
adjustment,  imder  the  old  practice.    \_See  ADjuffmmn  ov  thb  Poceot.] 
settlement  of  daim,  under  modem  practice.    ISee  Qmruaaxn  of  Olaix.] 
lien  of  broker  on  policy,  130. 
particular  lien,  130. 
general  lien,  131. 

where  employed  by  the  assured  directly,  131. 
where  employed  by  an  intermediate  broker,  132,  133. 
where  poucy  only  left  for  safe  custody,  133. 
only  for  balance  of  insurance  account,  184. 
how  Uen  may  be  lost,  and  revive,  134. 
effect  on  lien  of  production  under  aub.  due,  tee,,  134. 
what  is  actionable  negligence  in  an  insurance  broker, 
measure  of  skill  and  diligence  required,  150,  152. 
failure  to  communicate  time  of  ship's  sailing,  152. 
where  materiality  doubtful,  152. 
fitilure  to  procure  due  delivery  of  a  stamped  policy  with  all  ordinary 

dauses,  153. 
mistake  o^  broker,  where  practice  or  law  unsettled,  154. 

where  mstruotions  ambiguous,  155. 
effect  of  illegal  instructions,  154. 
when  a  policy  in  common  form  suffices,  156. 
expert  evidence  of  sufficient  skill,  158---160. 
agent  not  liable  when  principal  is  not  damnified,  161. 
liability  and  defence  same  as  for  underwriter,  161. 
may  be  liable  for  costs,  in  addition,  162. 
entitled  to  fruits  of  abandonment,  162. 
duties  of  insurance  agent  intrusted  with  policy,  1 63. 
neglect  to  collect  and  pay  over  losses,  164. 
or  to  give  notice  of  abandonment,  165. 
no  implied  authority  to  cancel  policy,  165. 
not  an  agent  whose  knowledge  is  imparted  to  principal,  580. 
concealment  of  broker,  by  or  through  whom  policy  effected,  avoids  policy, 
587,  588.    lAnd  see  Agents.] 

[  The  references  are  to  the  Sections.'] 
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BULLION  AND  CJOIN, 

as  merchandiae,  ooyered  hy  policy  on  goods,  224. 
mon^  carried  about  the  person  not  so  covered,  224. 
liabUity  to  general  average  contribution,  972. 

BUNEEB  COAL, 

when  covered  bj  policy  on  steamer,  220. 
unseaworthiness  tnrongh  insufficient  supply  of,  705—707. 

«*  BURNT," 

meaning  of,  891. 

BUSINESS  OF  MARINE  INSURANCE, 
how  o(niduoted,  101—134. 

BUTER.     [iS^  VSNDBE  AJID  VsavDOB.] 


CABLES, 

loss  of,  when  particular  average,  776. 
when  g^eral  average,  931. 

CANCELLATION  CLAUSE,  788. 

CAPTAIN.    [iS^  Master.] 

CAPTORS,  PRIZE  AGENTS,  &c., 

how  far  they  have  an  insurable  interest,  301 — 306. 
whether  their  interest  must  be  specified,  261. 
insoranoe  by,  may  be  adopted  by  Crown,  306. 

CAPTURE,  LOSS  BY, 

deviation  to  avoid,  is  justifiable,  432. 

what  capture  properly  is,  801,  829,  906. 

difference  between  capture  and  seizure,  906. 

suggested  distinotion  between  loss  by  capture  and  by  oondenmation,  801. 

dang^  of  loss  by,  804—808,  830. 

what  is  lawful  capture,  829. 

effect  where  there  are  other  contributory  causes  of  loss,  819,  829. 

capture  primdfaeie  a  total  loss,  830. 

property  not  changed  by  capture  until  condemnation,  830. 

underwriter  liable  for  expenses  of  recovery,  830. 

risk  of  British  capture  cannot  be  insured  against  by  British  underwriters, 

831. 
prizes  made  after  peace  concluded,  831. 

CARGK).    ISee  Ooons  ;  Intsbest,  LremuBLB ;  Dsok  Ooods.] 
how  insured,  16. 

not  covered  by  policy  on  ship,  218. 
covered  by  general  policy  on  goods,  222 — ^226. 

unless  bank  notes  or  bills,  224. 

or  deck  goods  not  carried  by  usage,  226. 

or  live  stock,  226. 
practice  to  specify,  224,  228. 
London  floating  conditions  on  sale  of,  181. 

national  character  of,  90—98, 667 — 660, 766, 771.  [Se^  NinoirAL  ChaxjlCCBB.] 
oovored  by  neutral  flag  under  Declaration  of  Pans,  unless  contraband,  672, 
774. 

otherwise  under  former  prize  law,  772. 
neutral,  on  enemy's  ship,  free,  773,  774. 

duties  of  master  as  to,  right  to  sell,  transhipment,  &c.    {^See  Mabtbb.] 
burnt  as  fuel  may  be  general  average,  -997.  C\  I  V>, 

[  The  references  are  to  the  Sections.'] 
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GABIUEItS, 

their  insurable  interest  in  property  carried,  267,  809. 

maj  l)eoome  insurers,  7. 

must  do  so  by  stamped  polioy,  7,  31. 

penalty  for  not  exeoutin^  stamped  ^lioy,  33. 

msurances  by,  to  cover  fluctuatmg  mterost,  367,  368. 

interest  of,  sufficiently  covered  by  general  policy  *'  on  goods,"  252. 

CATTLE, 

not  insurable  as  ffoods,  227. 
nor  their  provender,  227. 

CAUSA  PROXIMA  NGN  REMOTA  SPECTATUR, 
meaning  of,  783. 
the  maxim  sometimes  limits,  sometimes  enlarges,  the  underwriter's  liabi- 

Uty,  784. 
rigorous  application  of  the  rule  in  cases  where  assured  has  exeroiBed  an 

option,  7o5. 
may  prevent  recovery  for  loss  of  lump  chartered  freight,  789. 
prevents  recovery  for  damages  paid  for  colHsion,  791. 
as  to  stranding,  or  capture  or  barratry  where  concurrent  causes,  818,  819, 

821,859. 
there  may  be  more  than  one  eausa  proxima,  822. 
rule  less  stringently  applied  to  cases  of  barratry,  868. 

CHAIN  CABLES, 

one-sixth  deducted  from  cost  of  repairing,  1029. 

CHANGE  OF  MASTER, 
effect  of,  on  policy,  194. 

CHANGE  OF  RISE, 

disohai^g^  underwriter,  377,  424. 

by  deviation  or  delay.    [See  DKyunoN.] 

1^  instruction  to  master  limiting  his  discretion  on  voyage,  389. 

CHANGE  OF  SHIP, 

in  policy  on  ship,  discharg^ee  underwriters,  190. 
in  policy  on  goods,  effect  of,  191,  213,  214. 

when  allowed,  192. 
master's  power  to  tranship  cargo,  207. 
is  it  ever  his  duty  P  208—212. 

CHANGE  OF  VOYAGE.    [See  Dsviahok  and  Chavob  or  Risk.} 
distinction  between  change  of  voyage  and  deviation,  370,  371,  380. 

intention  to  deviate,  380, 381,  8^ 
whether  there  can  be  a,  while  terminus  ad  quern  unaltered,  380,  n.  (q), 
avoids  polioy  from  moment  when  determined  on,  370,  380,  386. 
may  take  place  before  ship  sails,  385,  386. 
has  no  retrospective  effect,  386. 
under  a  policv  for  sea  and  land  transit,  887. 
dearing  out  for  a  different  port  is  not  evidence  of,  888 . 
shorteidng  the  voyage  is  not,  388. 
distinction  in  Manne  Insurance  Bill  between  abaiiddnment  and  dhange  of 

voyage,  380,  n.  {r). 
meaning  of,  in  deviation  clause,  880,  n.  (r). 

CHARTERED  FREIGHT, 

insurable  as  freight,  229,  230,  233. 

insurable  interest  in,  234,  262,  272 — 276. 

duration  of  risk  in  policy  on,  613 — 521. 

liability  of,  to  general  average  contribution,  987,  988. 

enhancement  in  value  of  ship  by  ulterior  chartered  freights,  987,  988* 

[2%e  references  are  to  the  Sections,'} 
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CHABTEREB, 

iBsarable  interest  of,  in  ship,  261. 

in  freight,  when  be  sub-lets  ship,  284,  262. 
in  the  freight  of  his  own  goods,  262. 
in  dead  froght,  262. 
in  advanced  frdght,  232,  233,  263,  264. 
when  deemed  to  be  owner  in  relation  to  banatry,  851,  866 — 867. 

CHABTER-PARTT, 

different  kinds  of  charter-parties,  with  regard  to  the  dominion  thej  confer 
on  the  charterer  over  tibe  ship,  864 — 867,  987. 

CLEARANCES, 

evidence  of  voyage  on  which  a  foundered  ship  sailed,  1281. 

CLEARANCES,  FALSE.    ISes  Simulated  Papebs.] 

not  necessary  to  disclose  that  ship  carries,  if  practice  notorious,  610. 

CLOTHES 

of  master  and  mariners  not  covered  by  general  policy  on  '*  goods,"  224,  246. 

CLUB  POLICT, 

specimen  of,  on  ship,  Appendix  0. 

CLUBS,  80 — 84.    [See  Hxttual  LrauBiiroB  Aasoauxzom.] 

COAL, 

when  covered  by  policy  on  steamer,  220. 
unseaworthiness  of  steamer  for  want  of,  706 — 707. 
when  contraband,  763. 
extraordinary  consumption  of,  may  be  general  average,  936. 

CO-EXISTINa   INSURABLE    INTEBESTS,    333,    334.     I8m  Jjnsamt, 

Lrsn&ABLB.] 

COIN.    [See  BxTLLioir.] 

COLLISION, 

what  is,  796,  826. 
a  peril  of  the  sea,  826. 

COLLISION  CLAUSES, 
introduction  of,  10,  792. 
Institute  Clause,  10,  796. 
Liverpool  Clause,  792. 

extent  of  underwriter's  liability  under,  793,  796. 
"  cross-liabUities  "  clause,  794. 
sister-ship  clause,  796. 
only  afford  partial  protection,  796. 

COLLISION,  LOSS  BY, 

different  possible  cases  of :  Lord  StoweU's  enumeration,  827. 
liability  of  the  underwriter  in  these  different  oases,  827a. 
underwriter  not  liable  for  damages  payable  by  defaulting  ship,  791. 

COMMENCEMENT  OF  BISK.    ISee  Dubahoit  or  Bos  xv  Votaos  PoucBi, 
Tdcb  Pouczas.] 

COMMEBCIAL  COUBT,  1269. 

IThe  references  are  to  the  Sections.^ 
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COMMISSIONS 

are  insuiabley  240. 

must  be  specified  in  polio^,  241. 

inBurable  interest  of  oonsigrnee  of  goods  in,  297. 

of  ship's  husband  and  ship-broker  in,  240,  297. 
whether  insurable  as  ''disborsements/'  246. 
notice  of  abandonment  unnecessary,  1090. 

COMMISSIONS  DEL  CEBDERB, 
what  they  are,  105. 

broker  entitled  at  once  to  commission,  106. 
do  not  necessarily  entitle  the  broker  to  set  off  loeses,  112 — 115. 

COMMIXTURE, 

underwriter  not  liable  for,  780. 

COMPANIES,  INSURANCE.    [See  Instoanob  Coicpanibs.] 

COMPANY,  INCORPORATED.    [See  iNSxraiNOB  Coxpant  ;  Mutual  Ixsu- 
BANOB  AssooiAnoir.] 
shares  in,  not  insurable,  249,  307. 

shareholder's  interest  in  laying  telegraph  cable  insurable,  249,  307* 
property  of,  is  insurable  by  company,  307. 

but  not  by  shareholder,  249,  307. 
whether  sharenolder  can  insure  against  depredation  of  his  shares,  249,  307. 
national  character  of,  99. 

COMPASS, 

non-adjustment  of,  may  be  unseaworthiness,  720. 

CONOEALINa  SHIP'S  PAPERS, 

is  breach  of  warranty  of  neutrality,  666. 

CONCEALMENT, 

1.  G^eral  principles, 

definition  of  concealment,  575. 

what  are  material  facts,  575,  589. 

principle  on  which  concealment  makes  policy  voidable,  522,  575. 

concealment  by  underwriter  of  ship's  arrivaU,  675. 

it  makes  no  difference  that  loss  arises  from  a  cause  wholly  unconnected 

with  the  fact  concealed,  690. 
only  innocent  party  can  avoid  policy,  623. 
when  his  election  to  avoid  must  be  made,  523 — 525. 
concealment  after  contract  concluded  has  no  effect,  576. 
contract  deemed  to  be  concluded  when  slip  initialed,  622,  576. 
concealment  at  time  when  policy  altered  or  rectified,  576. 
re-insurer  must  disclose  facts  known  at  time  of  re- insurance,  576. 
cancelling  policy,  when  avoided  for  concealment,  526. 

2.  Concealment  by  or  from  an  agent, 

duty  of  principal  to  send  material  information  to  agent  insuring,  577. 

if  principal  unable  to  do  so  in  time,  policy  gx>od,  577. 

non-disolosure  of  order  of  countermand  through  fraud  or  neglect  of 

agent,  577. 
when  knowledge  of  agent  is  imputed  to  principal,  578. 
must  be  agent  with  duty  to  keep  principal  informed,  579. 
master  of  ship,  general  agent,  factor  or  clerk  is  such  an  agent,  579, 

582. 
insurance  broker  not  such  an  agent,  680. 
reason  why  knowledge  of  a^^nt  imputed  to  principal,  581. 
rule  in  Aw*ff"^  as  to  non-disclosure  by  agent,  583. 

that  master's  agency  oeases  with  loss  of  ship,  583. 

[The  references  are  to  ihe  Sections.'] 
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CONCEAIMEST^eotUinued. 

2.  Concealment  by  or  from  an  agent — continued. 

"F^glia^  deoiaions  that  non-disdlosure  by  agent  of  average  loss  does  not 

f&eot  policy,  684,  685. 
when  agent  must  telegraph  information,  686. 
concealment  by  agent  who  effects  insoranoe  ayoids  policy,  687. 
so  also  conceaiment  by  agent  through  whom  policy  effected,  688. 

3.  What  must  or  need  not  be  disclosed, 

definition  of  material  facts,  675,  689. 

intelligence  none  the  less  material  because  it  turns  out  to  be  untrue, 

690,  691. 
materiality  a  question  for  jury,  591,  626,  1274. 
when  time  of  ship's  sailing  ought  to  be  communicated,  692. 
oases  in  which  facts  relating  to  time  of  ship's  sailing  have  been  held 

material,  693. 
cases  in  which  held  not  material,  694. 

&cts  tending  to  show  that  ship  a  missing  ship  material,  696. 
when  fact  &at  the  assured  wishes  to  save  the  insurance  is  material, 

696. 
national  character  of  thing  insured  and  other  &cts  exposing  it  to 

capture  must  be  disclosed,  697,  698,  613. 
so  also  occasional  regulations  of  foreign  states,  if  known,  698. 

but  not  their  standing  reg^ulations,  698. 

or  regulations  which  are  not  enforced,  697. 
fact  that  ship  in  time  of  war  has  sailed  without  convoy,  599. 
state  of  ship  on  voyage  and  dangers  to  which  she  is  exposed,  600. 
information  which  assured  does  not  believe  none  tlie  less  material,  601. 
also  information  which  turns  out  to  be  false,  602. 
but  not  loose  rumours  or  news  of  doubtful  application,  602. 
weather  subsequent  to  the  ship's  sailing,  when  material,  603. 
nature  of  the  cargo,  604,  613. 
excessive  valuation,  604. 
true  port  of  loading,  605. 

intention  to  depart  from  usage  as  to  navigation,  606. 
any  service  of  danger,  606. 
damage  to  ship,  606,  621. 
name  oi  ship  under  floating  policy,  607. 
contract  which  agg^vatee  nsk,  608. 

or  deprives  underwriter  of  rights  of  subrogation,  1238. 
cancellation  clause  in  charter,  608. 

conoeaJment  of  matters  within  knowledge  of  imderwriter  does  not  afiEeot 
insurance,  609. 

unless  not  present  to  underwriter's  mind,  609. 

or  Mb  knowledgfe  not  so  complete  as  assured's,  609. 
matters  which  underwriter  presumed  to  know  need  not  be  disoloeed, 

609. 
underwriter  presumed  to  know  trade  usages,  610. 

usual  clauses  in  contracts,  611. 

g^eral  political  information,  698. 

general  ordinances  and  trade  laws,  698,  612. 

but  not  occasional  regulations,  698. 
how  far  underwriter  presumed  to  know  contents  of  Lloyd's  lists,  614. 
where  underwriter  rdies  on  representation  and  does  not  consult  lists, 

616. 
where  assured  has  private  information,  616. 
when  general  intelligence  must  be  disclosed,  617. 
inference  from  rate  of  premium  as  to  underwriter's  knowledge,  617. 
nd^g  need  be  disclosed  which  the  underwriter  impliedly  waives 
being  informed  of,  618. 

such  as  need  of  repturs,  618. 

that  a  ship  insured  '<  at  and  from"  is  not  yet  in  port,  618. 

unseaworthiness  or  other  oiroumstanoe  covered  by  warranty,  619. 
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CONCEALMENT— Mm^tnuA^. 

3.  What  muBt  or  need  not  be  disoloeed — coniinwd. 

unless  underwriter  calls  for  information,  620. 

condition  of  periE^ble  goods,  621. 

bjgone  casualties  to  ship,  621 . 

apprehensions,  or  other  underwriter's  estimate  of  risk,  623. 

what  lessens  risk,  624. 

matters  of  inference  from  known  facts,  625. 

waiver  may  be  inferred  from  high  rate  of  premium,  622. 

4.  Proof  of  concealment, 

the  question  of  materiality  for  jury,  591,  626. 

whetner  CTidenoe  of  skilled  witnesses  admissible  as  to  materiality,  626. 

burden  and  mode  of  proof,  627.* 

CONCUBRENT  CAUSES  OF  LOSS,  818—822. 

CONCURRENT  REPAIRS, 

apportionment  of  expenses  where  two  interests  benefited,  1035 — 1040. 

CONDEMNATION, 

to  be  Talid,  must  be  by  Prize  Court  of  the  captor,  675,  676,  830. 

sitting  iQ  his  territory  or  his  ally's,  676. 

whether  prize  may  be  in  neutral  port,  677. 

sugg^ested  distinction  between  loss  by  condemnation  and  by  capture,  801. 

property  not  chaog^  by  capture  until  condemnation,  830. 

condemnation  and  sale  of  goods  is  an  absolute  total  loss,  1050. 

CONDITIONS, 

implied  in  policy,  30.  [See  Deviation  ;  Seawobtbiness  ;  Illboalitt  ;  Im- 
plied Condition  that  Ship  shall  bb  fbofbblt  Dooumzntbd;  Conobal- 
ment;  Rkpbtowntation.] 

CONFISCATION, 

warranty  agamst,  903,  904. 

meaning  of,  904. 

followed  by  restitution,  1051. 

CONSEQUENCES, 

meaning  of,  783,  790. 

CONSEQUENTIAL  LOSSES, 

are  recoverable  under  the  policy,  875. 

expense  of  necessary  repairs,  of  reclaiming  captured  property,  &c.,  875. 

but  the  underwriter  on  one  subject  not  chiurgeable  with  losses,  &c.  on 
account  of  loss  on  another,  811. 

loss  sustained  by  having  to  pa^  the  same  freight  on  ffoods  arriving  sea- 
damaged,  not  chargeable  against  underwriter  on  goods,  811. 

nor  charge  tor  pro  raid  freight,  811. 

as  to  increased  freight  in  oases  of  transhipment,  811. 

loss  by  forced  sale  of  foods  for  repairs  of  ship,  811. 

expenses  incurred  by  detention  of  the  gfoods,  811. 

loss  by  fall  of  marlcet  during  delay  in  estimating  damage,  784,  811. 

loss  by  suspicion  of  damage,  811. 

CONSIGNEES, 

different  Idnds  of,  291. 

mere  naked  consignees  have  no  insurable  interest,  on  their  own  aooount,  291. 

nor  implied  authority  to  insure,  138. 

but  may,  under  28  G«o.  3,  c.  56,  insure  in  their  own  names  on  account  of 

consignor,  170,  291. 
and  on  refusal  of  consignees  of  goods  to  accept  them  may  insure  on 

aooount  of  consignor,  170. 

[2%e  refer enees  are  to  the  Sectione,'] 
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CONBlQKEES—cotUinusd. 

insurable  interest  of  consigneee  with  a  lien,  292. 

as  owners  of  goods,  281 — 286,  1279.    [5^  Vbndes.] 

when  entrusted  to  seU,  293. 

or  in  advanoe  to  consignor,  293,  295. 

or  when  bills  have  been  accepted,  170,  293—296. 
insurable  interest  of,  in  their  commissions,  297. 
pledgees  of  consignees,  their  insurable  interest,  292. 
ocmsignees  claiming  under  policy  effected  for  consignor,  295. 
genenl  agents  of  purchaser,  when  entitled  to  benefit  of  insurmnoe  for 

purchaser,  296. 
bill  of  lading  as  evidence  of  consignees*  interest  in  ^oods,  1279. 
power  of  consignee  of  goods  to  abandon  to  underwriters,  1188. 

CONSIGNOR, 

authority  of,  to  insure  for  consignee,  137 — 139. 
insurable  interest  of,  in  goods,  281 — 286. 

when  he  has  not  parted  with  all  his  interest,  281 — 283. 

when  he  agrees  to  take  risk  during  transit,  284,  285. 

when  he  has  stopped  gfoods  in  transitu^  286. 
may  adopt  insurance  effected  for  his  benefit,  170. 

CONSOLIDATION  RULE,  1270. 

CONSTRUCTION  OF  REPRESENTATIONS,  564—570.    ISee  Refbbbekti- 
TiQzr.] 

CONSTRUCTION  OF  SEA-POLICIES, 

same  principles  as  those  applicable  to  other  mercantile  conlxaotB,  55,  56,  637. 
though  parol  eyidenoe,  especially  of  usage,  more  often  necessary  to  explain 

amlnguities,  55. 
how  far  trade  usage  may  control  policy,  56. 

every  well-settled  usa^  of  trade  iBprimd/aci^-paxt  of  every  policy,  67. 
usage  cannot  be  excluded  by  parol  agreement,  or  representation,  57. 
usage  governs  the  commencement  and  termination  of  the  risk,  59. 
usage  of  particular  trade  prevails  over  general  maritime  usage,  60. 
goods  carried  on  deck  by  usage  are  protected,  60. 
stopping  at  interjacent  port  justified  by  usag^,  60. 
return  oi  premium  on  entire  risk  by  usage,  60. 
liberty  **  to  touch  *'  enlargped  by  usage,  61. 

liie  usage  must  be  g^eral  and  notorious  in  the  particular  branch  of  tzade,  62. 
it  must  be  well  settled,  62. 
and  g^eral,  if  not  uniform,  62. 

usage  may  be  binding,  though  trade  of  recent  origin,  63. 
usage  must  be  reasonable,  64. 
and  not  merely  local  or  particular,  64. 
unless  actually  known  to  the  party,  64. 
usages  of  Lloyd^s  only  binding  on  parties  cognizant,  65. 
usage  of  Lloyd^s  to  pay  no  loss,  if  ship  arrives,  on  live  stock  **  warranted 

free  of  mortality,''  65. 
usage  of  Lloyd's  as  to  settling  losses  on  account  by  writing  them  off  against 

premiums,  66. 
binding,  if  assured  be  in  the  habit  of  doing  business  at  Lloyd's,  66. 
even  uiough   it   sanctions   a   mode   of   adjustment   contrary  to   sound 

principle,  66. 
where  words  ambiguous  or  obscure,  parol  evidence  is  admissible  to  explain,  67. 
technical  or  local  terms,  or  words  used  in  a  secondary  sense,  67. 
instances  of  this  in  the  common  memorandum  and  elsewhere,  68. 
ambiguities  in  geographical  terms,  69,  70. 

where  words  are  p£dn  and  unambiguous,  parol  evidence  inadmiasible,  71. 
policy  may  not  be  contradicted,  72. 
written  have  greater  weight  than  printed  clauses,  73. 
effect  of  inapplicable  printed  wordis  left  in  by  mistake^  78. 

[^The  references  are  to  the  Sect%(m8.'\ 
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CONSTRUCTION  OF  SEA-POLIOIES— «>«^««i. 
written  daiisee  to  be  more  striotlj  oonstmed,  74. 
ambigaoQS  conditions  constmed  against  the  party  inserting  them,  75. 
oonslarQotion  of  polio j  is  for  Court,  interpre&tion  of  particular  expressions 
for  jury,  1274. 

CONSTRUCTION  OP  WARRANTIES.    [&*  Wabbamtibb,  Exphbos.] 

CONSTRUCTIVE  TOTAL  LOSS, 
generallv,— 

what  It  is,  1091,  1183. 
utility  of  the  doctrine,  1183. 

distinction  between,  a^  absolute  total  loss,  1043,  1041. 
notice  of  abandonment,  1091. 
why  necessary,  1092. 

assured  may  always  elect  to  treat  loss  as  partial,  1092,  1184,  1223. 
conditions  of  recovering  as  for  a  total  loss,  1092. 
upon  what  intelligence  assured  may  give  notice  of  abandonment,  1093. 
notice  may  be  g^yen  on  mere  report,  1094. 
if  made  on  false  intelligence,  1094. 
must  be  justified  by  facts  when  giyen,  1095. 
and  by  facts  at  time  of  action  brought,  1096. 
onus  of  proof  as  to  these  facts,  1285. 
foreign  W,  1097. 

the  doctrine  varies  as  applied  to  different  subjects  of  insurance,  1098. 
on  ship,— 

in  cases  of  capture,  arrest,  seizure,  desertion  at  sea,  &c., 

capture  gives  Aprimdfaeis  right  of  abandonment,  1099. 

but  restoration  before  action  determines  the  right,  1099. 

even  "vdiere  notice  warranted  when  given,  1100,  1101, 1102. 

unless  ship  when  restored  is  still  a  constructive  total  loss,  1103, 1 105. 

loss  of  vovage  has  nothing  to  do  with  loss  of  ship,  1104. 

mere  restitution  of  huU  is  insufficient  to  defeat  notice,  1105,  1106. 

total  deprivation  necessary  to  justify  notice,  1107. 

arrest,  aetention  or  embargo,  g^ves  right  to  abandon,  1108. 

unless  merely  temporary,  1108. 

assured  may  give  notice  at  once  in  this  country,  1109. 

effect  of  repurchase  of  ship  by  master,  1110. 
innavigability  g^ves  right  to  abandon,  1111. 

whether  abandonment  justifiable  is  for  jury,  1274. 

where  repair  impracticable  or  would  cost  more  than  repaired  value, 
1111,  1112. 

this  question  often  depended  on  whether  the  master  was  justified 
in  selling,  1113. 

where  sale  necessitated  by  want  of  men  or  materials  for  repairing, 
1114. 

where  sale  due  to  want  of  funds  or  credit,  1115,  1116. 

where  no  hope  of  extricating  ship,  or  where  repairs  would  cost  too 
much,  1117—1119. 

but  this  must  be  dear,  not  a  <<  mere  measuring  cost,"  1120,  1121. 

enough  if  ship  can  be  repaired  so  as  to  keen  the  sea,  1121,  1127. 

queenon  will  not  necessarily  be  determinea  by  subsequent  events, 
1122. 

it  makes  no  difference,  whether  sale  by  master  or  by  owner,  1122. 

facts  before  sale  must  amoimt  to  a  total  loss,  1123. 

damage  must  be  so  great,  that  cost  of  repairs  would  exceed  her 
repaired  value,  1123. 

the  '* prudent  uninsured  owner*'  test,  1124. 

value  of  wreck  not  to  be  taken  into  account,  1124. 

nor  pending  freight,  1125. 

nor  liability  of  other  interests  to  contribute,  1125. 

[^The  references  are  to  the  Seciione.'] 
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CX)N8TBX7CmTE  TOTwAIi  I/yBS-^eotUifiued, 
on  nhip-^^ontinued. 

umaYigabilit^  gives  right  to  ahaaidoDr—eontimted. 

underwriter  cannot  defeat  vested  right  of  assured  to  reoover  for  a 
total  loss,  1126. 

how  to  caloulate  oost  of  repcurs,  1128. 

partial  repairs  at  port  of  refuge  may  be  added  to  sabseqneDi  com- 
plete repairs,  1129. 

or  expenses  of  releasmg  ship  from  peril,  preparatory  to  repairing, 
1129. 

thirds  not  to  be  deducted  in  estimating  oost  of  repairs,  1129. 

how  to  estimate  oost 'of  repairing  a  decayed  ship,  1130—1132. 

where  expenses  incurred  for  reoovervof  cargo  as  well  as  of  ship,  1132. 

the  repaired  value  of  the  vessel  is  the  real  value,  and  not  the  policy 
value,  1133. 

but  the  valuation  in  the  policy  settles  the  amount  payable,  1133. 

Institute  Clauses  provide  otherwise,  1134. 

value  in  case  of  a  peculiar  ship,  1136. 

effect  of  sale  of  damaged  vessel  by  holders  of  bottomry  bond,  1136. 

doctrine  of  oonJatructive  total  loss  does  not  apply  to  bottomry,  1137. 

on  ^odB,— 

m  oases  of  capture,  arrest,  seizure,  &c., 

capture  is,  pritnd  facie,  a  constructive  total  loss  on  goods,  1138. 
after  final  decree  of  restitution,  no  almndonment  can  be  made,  1 138. 
nor  where,  after  notice,  and  before  action  brought,  captured  gooda 

are  restored,  1139. 
but  mere  restoration  may  not,  per  se,  be  enough,  1140. 
where  no  effective  restitution,  1141. 
in  oases  of  sea  damage, 

loss  of  voyage  may  effect  constructive  total  loss  of  goods,  1 142, 1 143. 
where  the  goods  cannot  be  forwarded  and  are  sea-damaged,  1144. 
or  where  not  sea-damaged,  or  imperishable,  1145. 
but  mere  loss  of  voyage  for  the  season  is  insufBcient,  1146. 
unless  goods  are  so  sea-damag^  as  to  be  in  danger  of  spoiling, 

1147,  1148. 
recovery  of  sea-damaged  cargo  may  defeat  abandonment,  1149. 
constructive  total  loss  where  commercially  impossible  to  forward 

goods,  1150. 
though  gfoods  undamaged,  1150. 
what  expenses  may  be  taken  into  account,  1151. 
costs  of  transhipment,  reconditioning,  increased  freight,  salvage, 

&o.,  1161.  1162. 
as  to  cost  of  transit  from  place  of  distress  to  port  of  destination, 

1153—1158. 
discussion  of  Famworth  v.  Hvde,  1153 — 1158. 
as  to  sale  of  partially  damaged  perishable  cargo,  which  might  have 

been  forwarded,  1159,  1160. 

on  flreight,— 

its  peculiar  nature,  1161. 

is  notice  of  abandonment  ever  necessary?  1161,  1162. 

total  loss  of  ship  or  cargo  is  usually  an  actual  total  loss  of  freight,  1163. 

but  where  nevertheless  a  possibility  of  earning  some  freight,  notice  of 

abandonment  should  be  given,  1163. 
effect  of  loss  of  ship  or  cargo  upon  an  insurance  on  freight,  1164,  1168. 
where  freight  actiially  eamea,  though  not   reoeivalue   by  assured, 

underwriters  not  liable,  1165,  1174,  1176. 
where  freight  earned,  mere  retardation  of  voyage  is  no  oonstmotive 

total  loss,  1166. 
and  the  freight  earned  need  not  be  the  particular  freight  oontracted 

for,  1166. 

IThe  referencH  are  to  the  Sections.'] 
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OONSTRUCnVE  TOTAL  hOQS—continued. 
on  freight^eontinued. 

effect  of  receipt  otpro  raid  freight,  879|  1166. 

immaterial  that  freight  earned  is  swallowed  np  by  bottomry  charges, 

1167,  1174. 
where  freight  cotild  be  earned  by  transhipment  of  goods,  there  should 

be  notice  of  abandonment,  though  ship  lost,  1168. 
so,  where  cargo  lost,  if  ship  might  obtain  another  in  substitution,  1168. 
right  sale  of  ship  and  cargo  abroad  is  an  absolute  total  loss  on  freight. 

1169—1171? 
but  where  sale  unjustifiable,  not  eren  a  oonstmotiYe  total  loss,  1169, 

1170,  1172. 
in  either  case,  notice  of  abandonment  is  unavailing,  1169,  1171,  1172. 
unnecessary  where  ship  properly  sold  and  freight  cannot  possibly  be 

earned,  1171. 
constructive  total  loss  of  goods  may  inyolve  constructive  total  loss  of 

freight,  1172. 
mere  inability  to  send  on  the  entire  cargo  is  no  construotive  total 

loss  on  freight,  1173. 
abandonees  of  ^ip  have  a  right  to  all  pending  freight  ultimately 

earned,  1175—1177. 
but  not  pro  ratd  freight,  or  freight  actually  earned  before  the  casualty, 

1177. 
nor  damages  in  respect  of  loss  of  freight  recovered  by  shipowners 

from  wrongdoers,  1178,  1232. 
nor  freight  ultimately  earned  by  substituted  ship,  1178. 
American  law  apportions  freight  earned  before  and  after  the  casualty, 

1179. 
law  in  France  as  to  effect  of  abandonment  of  ship  on  pending  fraght, 

1180. 
deductions  to  be  made  from  freight  when  it  vests  as  salvage,  1181. 

CONSULS, 

national  character  of,  engaging  during  time  of  war  in  trade,  93,  98. 

CONTINUANOE  OF  BISK.    [5^  Bubation  op  Risk.] 

CONTINUATION  CLAUSE, 
in  dub  policies,  82. 

whether  incorporated  in  re- insurance,  328. 
effect  of,  in  policy  for  twelve  months,  440. 

CONTINUINa  OR  RENEWING  POLICY,  63,  82,  367,  440,  1021. 

CONTRABAND  OF  WAR, 

carriage  of,  a  breach  of  warranty  of  neutrality,  670. 

term  implies  state  of  war,  765. 

carriage  of,  and  insurances  on,  legal  in  Courts  of  neutral,  760,  765. 

but  underwriter  must  be  told  nature  of  goods.  598,  613,  760,  765. 

trade  in,  and  insurances  thereon,  illegal  in  b^gerent  state,  760,  765. 

what  articles  are  contraband,  761 — 764. 

whether  goods  on  voyage  to  neutral  port  can  be  seized  as,  764. 

contraband  gpoods  and  other  property  of  same  owner  liable  to  condemnation, 

763. 
not  so  ship,  in  absence  of  misconduct,  763. 

CONTRIBUTION, 

daim  for,  where  two  interests  benefited  by  the  same  expenditure,  1037— 
1040. 
{And$HQtmiE&ALAYEEk<3m;  SxTBSoaAnoir.] 
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005V0T, 

WMUMuiy  to  Mfl  with,  654« 

1wf>oiB€i»  inopamtiTe  wImb  peaee  si^Mrraoeiy  636. 
deiiatioii  to  seek,  jiwtifiiMe,  432. 
teettdi  of  GoDTOj  Acts,  748. 

I  of  delsj  wfaflrt  waitiiig  for,  not  geuenl  acfcnge,  961. 


COFFER  SHEATHIKa, 

when  imderwxitcn  re^ooflible  lor  dammge  to,  777. 
practiee  m  to  adjnstmi^  aTCEige  loas  on,  1029.  ^ 

CX)EFOBATIOir.    {See  IinuBAjrcB  Cokpahik.] 

OOBRECnOXS.    [&«  AiAKBAinnroFFtezcT.] 

C0UBT8  OF  PRIZE.    [S«  Tokdom  Judhmmm  ot  QD»no»  or  Pfcm.] 

COYER,  OPEN.    [6to  Opev  Cotkb.] 

COVERING  NOTE,  34. 

whether  it  oia  be  itMiiped,  37. 

CRAFT, 

dsnse  to  cover  "  ridk  of  otBft,"  447,  a.  (e). 

goods  landed  in,  when  oorered  by  ormnwn  "pcUkjf  457—469. 

no  wamntjr  of  seaworthineas  as  to,  689. 

CREW, 

effects  of,  insoraUe,  244,  245. 
but  not  as  "  goidds,'*  224. 
wages  of,  nninsorable,  244,  308. 
seaworthiness  as  to,  686,  699,  701,  722,  723. 
stages  reqiiiring  different  crews,  699,  701. 
wages  and  provisions  at  port  of  refnge.    [See  OrwanoAL  AthaiQs.] 

CROSS-LIABIUTIES  CLAUSE,  794. 

CROWN, 

insurable  interest  of,  in  prises,  306. 

CRUISINa, 

carrying  1 

oroising  is  a  deviation  for  a  trader,  419. 

teeuMf  chasing  an  enem^  in  self-defence,  420, 421. 
constmction  of  daoses  giving  liberty  to  cmise  or  cany  letters  of  manqp^ 

422,  423. 
cndsing  contrary  to  intent  of  owners  is  barratry,  843. 

CUMULATIVE  CLAIMS, 

nnder  the  memorandum.    {_See  MsiroBANiyuic.] 

for  particular  ayerage  as  well  as  total  loss,  1221 — 1223. 

CURRENCY, 

how  to  ascertain  valne  of  goods  invoiced  in  foreign  onnency,  366. 

CUSTOM.    ISee  Ubaob.] 


DANGEROUS  GOODS, 

as  to  contribution  for,  in  general  average,  923. 

DATE  OP  LOSS, 

proof  ofy  in  case  of  missing  ship,  442. 

IThe  references  are  to  the  Sections.'] 
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DEAD  FREIGHT, 

when  insarable  by  charterer,  262. 

DECAY.    ISeeYiOE;  Wkab  aot)  Tejlb.] 

DECK  GOODS, 

not  core^  by  a  policy  **  on  goods,"  225,  801. 

onless  there  be  an  usage  to  carry  them  on  deck,  225. 
should  be  specified,  225. 

jettison  of,  gives  no  claim  to  general  ayerage,  unless  so  carried  by  usage  or 
by  agreement,  920—922. 
but  they  contribute  nevertheless,  973. 

DECLARATION   OF   GOODS   ON    BOARD    SHIP   OR    SHIPS.      IS^ 
Floatino  Polioieb.] 

DECLARATION  OF  PARTS, 

text  of,  672. 

how  it  affects  right  of  search  for  enemVs  ^oods,  672. 

only  binds  parties  thereto  and  states  adhermg  thereto,  774. 

does  not  legalize  insurances  on  enemy's  goods  on  board  neutral  ships,  774. 

DECOY  DUCK, 

meaning  of  term,  574. 

DEFINITION, 

ol  terms  in  insurance  law,  1,  2. 

DELAY.    ISee  Dbviation  iks  Chakgb  of  Risk.] 

before  commencement  of  risk,  which  varies  risk,  prevents  policy  attaching, 
479. 
unless  sanctioned  by  usag^,  482. 

or,  perhaps,  unless  underwriter  has  notice  thereof,  483. 
unexcused  or  unreasonable,  in  prosecution  of  voyage,  is  deviation,  412,  414, 

482. 
whether  incurred  at  the  outset,  in  the  course,  or  at  dose  of  voyage,  418, 

414. 
aliter,  if  necessary  for  the  purposes  of  the  voyage,  or  sanctioned  by  usage, 

416—417,  481. 
ship  obliged  to  quit  usual  course  of  the  voyage  must  pursue  new  voyage 

without  delay,  431. 
ship,  under  permission  to  delay  for  specified  time,  cannot  delay  longer,  414. 
delay  a  question  for  jury,  1274. 
delay  for  unlawful  purposes,  in  fraud  of  owners,  is  bairatry,  847. 

DSL  CREDERE.    [See  CoioassiON  del  Gbedbbb.] 

DELIVERY  OF  POLICY,  27. 

DEPART,  TO, 

construction  of  warranty,  643,  652,  653. 

DESCRIPTION  OF  THE  ASSURED, 

policies  in  blank  prohibited,  11,  169 — 171. 

nam6  of  assured  or  of  agent  must  be  inserted  in  policy,  11,  170. 

DESIGNATION  OF  THE  RISK, 

in  voyage  policies,  369. 
in  time  policies,  436,  437. 


in  voyage  policies,  369. 
in  time  policies,  436,  4"' 
in  mixed  policies,  443. 


[^The  references  are  to  the  Seetione.'] 
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DESPATCHES,  HOSTILE, 

etarjmgf  is  Iveaoh  of  neutrality,  669. 
not  80  ambaMador*8  despatches,  669. 

DE8TR0TING  SHIPS  PAPEES, 

whether  breach  of  warranty  of  nentralityi  666. 

DETENTION.    [See  Asbut  op  Pbdtces  ;  Embaboo.] 

British  underwriter  liable  for  detention  by  British  gOTemment,  803. 
whether  so  liable  where  the  assured  is  a  fOTeigner  and  the  detention  by  the 

foreign  goremment,  803. 
detention  at  goods  may  be  a  oonstmctive  total  loss,  806. 

DEVIATION  AND  CHANGE  OF  BISK, 

1.  Deriation  g^erally, 

deviation  rests  on  description  of  Toyage  in  the  policy,  369,  376. 

implied  condition  that  there  shall  he  no,  370,  376. 

doctrine  of,  only  a€ects  Toyage  policy,  376,  n.  (a) 

deviation  defined,  376. 

inolodes  delay,  376. 

deviation  clause,  376. 

not  necessary  that  risk  should  be  increased  by,  377. 

enough  that  it  is  varied,  377. 

loss  need  not  be  connected  with,  377. 

does  not  avoid  the  policv  ab  initio^  378. 

intention  to  deviate  will  not  discharge  the  underwriter,  378. 

nor  involuntary  deviation,  378,  425. 

notice  of  intention  to  deviate  is  of  no  effect,  379. 

prior  deviation  not  waived  impliedly  by  notice,  379. 

Amonld's  general  rule  as  to  <mange  of  risk,  424. 

province  of  Court  and  jury  in  questions  of,  1274. 

2.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage,  370,  371,  380. 

definition  and  effect  of  diange  of  voyage,  380. 

distinction  in  Kaiine  Insurance  Bill  b^ween  change  and  afaandooment 

of  voyage,  380,  n.  (r). 
definition  of  intention  to  deviate,  380. 
oases  illustrating  difference  between  change  of  voyage  and  intention  to 

deviate,  381,  382. 
a  forced  intermediate  voyage  does  not  discharge  the  underwriter,  383. 
MMw,  a  voluntary  intenneoQate  voyage  not  ulowed  by  the  usage  of 

trade,  384. 
change  of  voyage  befcve  ship  leaves  port,  385. 
diffemce  between  English  and  American  authorities  aa  to  the  time 

from  whidi  change  dP  voyage  takes  effect,  386. 
ahandonmmt  not  retrospective  in  effect,  386. 

what  amounts  to  change  of  visage  where  both  sea  and  land  transit,  387. 
merdy  clearing  out  for  a  foreign  port  not  a  change  of  voyage,  388. 
nor  shortening  the  voyage,  388. 
case  of  Middlewood  p.  Blakes,  389. 

3.  Oases  of  deviation  generally, 

in  the  absence  of  any  usage  or  express  leave,  sh^  must  sail  direct,  390. 
effect  of  usage,  391. 

where  policy  inconsistent  with  usage,  392. 
"  ports  of  discharge  **  must  be  taken  in  geograj^oal  order,  393. 
umess  usage  has  established  a  different  order,  394. 
ports  named  in  poli<7  must  be  taken  in  specified  order,  394. 
nip  need  not  visit  aU  ports  named,  394. 
when  to  revisit  is  a  deviation,  395. 

what  permissibfe  under  policy  from  named  port  and  *' other  port  or 
ports,"  396. 

•    r  of  "port,"  897. 

[2%#  rrferetiee*  are  to  the  Sections.'] 
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DEVIATION  AND  CHANGE  OF  BJSK—eontinued. 

4.  Gases  of  deyiataon  depending  on  olaiises  giying  liberty  to  touch  and 
stay,  &o., 

dassifioation  of  the  cases,  398. 

clauses  to  be  construed  according  to  purpose  of  adventure,  399, 400, 411. 

what  ports  may  be  visited,  400 — 404. 

usually  only  ports  in  direct  course,  401. 

but  purposes  of  voyage  may  require  wider  construction,  402. 

cases  in  illustration,  403,  404. 

puipose  of  visit  must  always  be  within  scope  of  voyage,  406,  406,  410. 

traoing,  if  without  delay,  no  deviation  under  these  clauses,  407,  408. 

seeuSf  u  there  be  delay,  409. 

summary  of  rules  as  to  construction  of  clauses,  411. 
6.  Change  of  risk  by  delay, 

unreasonable  or  unexcused  delay  in  prosecuting  the  voyage  discharges 
the  underwriter,  412. 

delay  in  commencing  the  voyage,  413. 

delay  in  the  course  of  the  voyage,  414. 

delay  at  termination  of  voyage,  414. 

necessary  delay  for  purposes  of  voyage  justifiable,  415-- 417. 

whether  delay  unreasonable  is  for  jury,  1274. 

6.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &c., 

carrjring  letters  of  marque  on  a  trader  not  a  change  of  risk,  418. 
cruising  by  a  merchant  ship  is  deviation,  419. 
j«0ttf,  (masmg  an  enemy  in  self-defence,  420,  421. 
construction   of   clauses  giving  leave  to  cruise  to  carry  letters  of 
marque,  &c.,  422,  423. 

7.  Cases  that  justify  a  departure  from  the  usual  course  of  the  voyage, 

ignorance  of  captain  no  excuse  for  deviation,  425. 
moral  or  phy8i<Mil  force,  or  justifying  cause,  excuses  deviation,  425. 
if  not  beyond  necessity  of  case,  425,  426. 
what  amounts  to  unavoidable  necessity,  427. 
Causes,  short  of  actual  constraint,  which  excuse  deviation,  428 — 438. 
making  a  port  to  refit,  429. 

to  recruit  disabled  crew  or  procure  fresh  hands  or  stores,  430. 
stress  of  weather,  431. 
endeavour  to  avoid  capture,  432. 
endeavour  to  join  convov,  433. 
succouring  the  distressed,  434. 

deviation  merely  to  save  property  not  justifiable,  434. 
whether  deviation  to  avoid  a  peril  not  insured  against  disdhazges 
underwriter,  435. 

DEVIATION  CLAUSE,  376,  380  n.  (r),  887. 

DDONISHINa  CLAUSE,  276. 

DISBURSEMENTS, 

as  subject  of  insurance,  246,  247. 

meaning  of  **  total  loss "  in  policy  on,  247  n.  (n). 

DISCLOSURE.    I8ee  Conobaijceht.] 

DISGUISINa  BELLIGERENT  GOODS 
was  breach  of  warrantv  of  neutrality,  666. 
effect  of  Declaration  of  Paris,  672. 

DISTRESS,  PORT  OF.    ISee  RiiraaB.] 

DOCK  DUES, 

apportionment  of,  when  oonourrent  repairs  effected  lor  different  interestSL 
1035^1040. 

[^The  reference  are  to  the  SectionsJ} 
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DOOUHENTS.     [8^  Impubd  Ck>KDiTn»r  that  Ship  bhaxa.  bb  isopbblt  Doca- 
MBzrnsD ;  and  for  Ship's  Papers^  see  under  Pbaotiob.] 
required  on  neutral  ship,  661 — 663. 

DOMICIL.    [See  Alien  Enemy.] 

f or  commeroial  purposes,  the  chief  test  of  national  character,  90. 

residence,  with  the  intention  of  abiding,  its  main  element,  90. 

presumed  from  fact  of  residence,  90. 

residence  for  a  short  period,  or  for  a  special  purpose,  90,  91. 

constrained  or  involuntary  residence,  90,  91,  93. 

residence  after  accomplishment  of  special  purpose,  91. 

animus  manendiy  proof  of,  92,  93. 

domicil  of  origin  reverts  on  leaving  foreign  country,  92. 

trading  in  a  country,  proof  of  commercial,  93. 

residence  and  trading  m  time  of  war,  93,  94,  95. 

belligerents  trading  m  neutral  country,  93,  95. 

neuirals  trading  in  beUigerent  country,  93,  94. 

British  subject  trading  in  hostile  country,  95. 

enemy  migrating^yran/^  belloy  95. 

neutral  giving  up  his  establishment  in  the  enemy's  country,  95. 

residence  in  place  occupied  by  enemy's  forces,  96. 

DOUBLE  INSURANCE, 
what  it  is,  330. 

how  it  differs  from  re-insurance,  330. 
why  resorted  to,  330. 
distinguished  from  over-insurance,  330. 
rule  of  contribution  in  cases  of  double  or  over-insurance,  331. 
rule  in  France,  331. 
the  American  clause,  331. 
rule  as  to  rateable  return  of  premium,  332. 
insurances  of  different  interosts  in  the  same  subject  by  different  personfly 

333,  1237. 
each  recovers  to  full  extent  of  his  interest,  333,  1238. 
subrogation  or  contribution  applies,  333,  334,  1237 — 1239. 
procedure  gfiving  defendant  discovery  of  double  or  over-insurance,  335. 
effect  of  over-insurance  by  two  valued  polides,  where  the  value  in  the  two 

policies  is  different,  349 — 354. 
distribution  of  salvage  amongst  underwriters,  1215. 
return  of  premiums  in  case  of,  1260. 

DEAWBACK 

not  to  be  deducted  in  estimating  insurable  value  of  goods,  866. 

DRY  DOCK  DUES.    [See  Dock  Dubs.] 

DUNNAGE  MATS, 

included  in  <<  furniture  "  in  policy  on  ship,  219. 

DURATION  OF  RISK  IN  TIME  POLICIES,  437—441.    [See  Tna  Ptoor.] 

DURATION  OF  RISK  IN  VOYAGE  POLICIES, 
I.  On  goods, 

A.  Commencement  of  risk  on  goods, 

clause  in  English  policy  describing,  18,  446,  447. 

under  this  clause  goods  not  ooverra  in  lighters  and  boats,  447, 448. 

foreign  law  as  to  this  different,  447,  n.  {b). 

may  be  regulated  by  special  clauses,  447. 

clause  covering  goods  m  lighters  and  otiier  craft,  447,  n.  (c). 

*'  warehouse  to  warehouse  ^'  clause,  447,  n.  (c). 

\^The  references  are  to  the  Sections.'] 
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DURATION  OF  RISE  IN  VOYAGE  TOlACLES^onHnu^. 
I.  On  goods— continued, 

A.  Commenceinexit  of  risk  on  goods — continued. 

oonstnictloii  of  words  *'  from  the  loading  thereof  on  board  the 

said  ship  at,*'  448. 
policy  wiw  these  words  only  attaches  on  goods  loaded  at  the  port 

named,  448,  449. 
this  strict  role  relaxed  when  possible,  460. 
as  where  policy  is  in  continuation  of  other  policies,  460. 
or  contains  the  words  *^  wheresoever  loaded,*'  460. 
or  there  is  a  constniotiye  re-loading,  461. 
or  the  policy  contains  a  liberty  to  touch  and  stay,  &o.,  462,  463. 
a  named  port  for  loading  goods  means  the  harl>our  town,  464. 
unless  mercantile  usage  gives  name  a  wider  meaning,  464. 
what  goods  covered  by  policy  *  *  at  and  from ' '  a  foreign  port,  466. 
what  gfoods  covered  by  policy  ''  at  and  from  "  an  island,  466. 
what  goods  covered  by  Darter  policy,  466. 
proof  of  loading,  1279,  1282. 

B.  G)ntinuanoe  and  end  of  risk  on  g^oods, 

under  common  policy,  466. 

meaning  of  <<  till  safely  landed,"  466,  460,  464. 

goods  protected  in  lifi^hters,  where  the  usual  mode  of  landing,  467. 

whether  protected  when  lighters  a  reasonable,  but  not  usual,  mode 

of  landing,  467,  n.  (p). 
whether  protected  in  owner's  lighters,  468. 
not  protected  when  in  lighters  for  transhipment,  469. 
**  risk   of    craft "    and    **  warehouse   to   warehouse  '*    clauses, 

447,  n.  (<0,  469. 
what  is  such  a  landing  as  ends  the  risk,  460. 
landing  for  special  purpose  sometimes  only  suspends  risk,  460. 
eoods  on  land  ma^  be  protected  by  usage  or  agreement,  460,  470. 
damage  to  goods  m  unloading  is  at  risk  of  underwriters,  461. 
no  fixed  time  for  discharging  goods,  462. 
what  is  a  reasonable  time  for  discharging,  463. 
in  barter  trade,  463. 
in  Newfoundland  trade,  463. 
generally  risk  continues  till  goods  landed  at  the  ultimate  port  of 

disbharg^,  464. 
but  may  end  where  great  bulk  of  outward  cargo  is  landed,  466. 
duration  of  risk  when  insured  ''until  arrived  at  last  place  of 

discharge  in  the  outward  voyage,"  466. 
when  insured  '<  to  a  market,"  466. 
when  insured  to  ''final  port  of  destination,"  467. 
effect  of  transhipment  on  risk,  468. 
pre-deteimination  of  risk  by  sale  of  goods,  469. 
prolongation  of  risk  by  express  contract,  447,  n.  (c),  470. 


TK>lioy  on  pumps  for  salvage  adventure,  471. 
I  ship. 


n.  Oni 

A.  Commencement  of  risk, 
in  for^ni  law,  472. 
under  English  policies,  18,  472. 
how  proved,  1281. 
"from"  a  port,  473. 
«*  at  and  from  "  a  pjort,  474. 

when  the  ship  is  lying  there,  476. 

when  the  ship  has  already  sailed,  476. 

when  the  ship  has  not  yet  arrived,  478. 
the  words  "at  and  from"  should  be  construed  with  reference  to 

droumstances,  477. 
they  do  not  imply  that  ship  already  at  the  place,  479. 
they  imply  that  the  risk  will  attach  without  delay,  479,  483. 

[  The  references  are  to  the  Sections.'] 


Digitized  by 


Google 


1566  INDEX. 

DURATION  OF  RISK  IN  VOYAGE  POLICIES-«)«<t«««rf. 
II.  On  ship — continued, 

A.  Gommenoement  of  risk — continued. 

ahip  must  have  been  at  the  port  in  gfood  physical  safetj-,  480. 

but  not  in  freedom  from  political  danger,  480. 

what  delay  at  terminua  a  quo  is  excusable,  481. 

what  delay  is  not,  482. 

effect  of  notice  to  underwriter  as  to  delay,  483. 

effect  of  usage  on  attachment  of  risk,  482. 

risk  ceases  when  voyage  abandoned,  482. 

construction  of  clause  *'  preparing  for  her  homeward  voyage,"  484. 

meaning  of  named  port,  454,  485. 

meaning  of  "port  or  ports>"  "  port  of  loading,"  485. 

oonmiencement  of  risk  '*  at  and  from  "  an  isLand,  486. 

B.  Continuance  and  end  of  the  risk  on  ship, 

dause  in  common  policy,  487. 

foreign  law,  487. 

what  is  "mooring  in  good  safety,"  488. 
physical  safety,  489. 
poutical  safety,  490. 
liberty  to  unload  and  discharge,  491. 

ship  must  have  arrived  at  true  port  of  discharge,  492. 

duration  of  risk  without  ordinary  clause,  493. 

end  of  risk  when  no  carg^  to  discharge,  494. 

express  prolongation  of  risk  beyond  24  hours,  495. 

end  of  risk  when  ship  insured  to  an  island,  496,  498. 

to  an  island  and  a  market,  496. 

unloading  small  part  of  cargo  at  intermediate  port  doee  not  end 
the  ri^,  497. 

result  of  cases  as  to  policy  to  port  of  discharge  or  district,  498. 

French  law  as  to  ena  of  risk  in  West  India  trade,  499. 

continuance  of  risk  on  ship  "  to  her  port  of  discharge,*'  500. 

to  her  "  port  or  ports  of  discharffe,'*  500. 

"  to  her  last  or  final  port  of  disdiargpe,"  501. 

to  her  "  last  port  of  discharge  "  when  it  is  illeg^al  to  enter  original 
port  of  destination,  502. 

to  "final port,"  503. 

"  to  any  port  or  ports,  however  employed,"  503. 

effect  of  abandonment  of   intention  of  proceeding  to  original 
destination,  504. 

effect  of  lying  by  for  a  time,  504. 

prolongation  of  risk  by  usage,  505. 

substitution  of  different  terminus  by  agreement,  506. 

usage  to  protect  ship's  furniture  on  shore,  507. 

end  of  risk  in  "port"  or  "harbour  "  policies,  508. 

continuance  of  nsk  in  fire  policy,  509. 
ni.  On  freight, 

distinction  between  inception  of  insurable  interest  and  of  freight, 

265,  510. 
oommencement  of  risk  on  freight  proper,  511. 
commencement  of  risk  on  freight  of  snipowner's  goods,  512. 
commencement  of  risk  on  chartered  freight,  5X3. 
general  rule  as  to  commencement  of  risk  on  freight,  514. 
freight  of  voyage  to  terminus  a  quo  not  covered^  515. 
attachment  al  nsk  made  conditional  on  a  certain  event,  516. 

where  the  condition  is  inapplicable,  516. 
voyage  p^ormed  must  be  that  described,  517. 
insurance  for  part  of  a  voyage,  518. 

when  risk  attaches  on  freight  of  goods  from  intermediate  port,  519. 
end  of  risk  on  freight,  620. 
duration  of  risk  in  time  policy,  521. 

[The  references  are  to  the  Sections,^ 


Digitized  by 


Google 


INDEX.  1567 


DUTCH  COMMISSIONERS, 
influranoe  of  prizes  bj,  304. 


EJTTSBEM  QEITEEIS, 

loBses  ooTered  by  the  general  words,  828,  860. 

ELECTION  TO  AVOID  POLICY, 

for  conoealment  or  misrepresentation,  when  to  be  made,  623 — 526. 

ELECTION  TO  CANCEL,  ABANDON,  &o., 
loss  bjr,  is  not  a  peril  insured  against,  785. 

EMBARGO, 

what  an  embargo  is,  833. 

loss  of  voyage  by,  804 — 806. 

may  be  by  home  or  by  foreign  government  on  British  or  foreign  property, 

833,  834. 
wages  and  provisions  daring  detention  by  embargo  not  particolar  charges, 
835,  876. 
nor  general  average,  961. 

EMIGRANT'S  EQUIPMENT, 

covered  by  policy  **  on  g^oods,"  224,  n.  (e), 

END  OF  RISE.    [See  Du&axion  of  Risk  inYotaob  Pouoibb  ;  Tocb  Pouans.] 

ENEMY.    [See  Auxr  Enbict.] 

ENEMY  GOODS, 

former  role  as  to  right  of  capture,  667,  772. 
effect  of  Declaration  of  Paris,  672,  774. 

ENEMTS  PROPERTY,  INSURANCES  OF.    [See  Aumi  Endct.] 
illegal  at  common  law,  8o,  86. 

unless  there  be  a  liuexise  to  trade,  88. 

ENGINES, 

abnormal  nse  of,  may  be  general  average,  932. 
[And  tee  Maohinbbt.  J 

"ENUMERATED  ARTICLES,'^  892. 

EVIDENCE, 

province  of  jniy  in  trials  on  policies.     [See  Just,  Pbovikob  of.] 
admissibility  of  parol  evidence  to  explain  policies.     [See  Pabol  Evidbnob.] 
proof  of  agency  in  effecting  the  policy,  1275. 
of  ratification,  1275. 
of  sabscription  of  Uie  policy,  1276. 

when  can  copy  of  policy  be  put  in,  1277. 
of  compliance  with  warranties,  1277. 
of  interest  in  ship,  1278. 
acts  of  ownership,  1278. 
agent  cannot  deny  his  principal.  1278. 
of  interest  in  freight,  262—279.     [And  $ee  iNTBBXffF,  IvBinuBXa.] 
of  interest  in  goods,  1279. 

effect  of  bUl  of  lading,  1279. 
of  interest  in  bottomry,  1279. 
of  amount  of  interest,  1280. 

[2%#  references  are  to  the  Sectione.^ 
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EVIDENCE— «)fi<tnii«J. 

proof  of  inception  of  risk  on  ahip,  1281. 

on  goods  and  freight,  1282. 
of  loes,  1283. 

of  nnseaworthinefls,  714,  725,  726. 
of  misrepresentation,  1286. 
of  illegalitj,  1285. 
of  conBtmotiye  total  loss,  1285. 

EXCEPTED  LOSSES.    ISee  Mbxobajtoux,  and  Wabbastt  to  bb  Fbib  of 

Captubb,  &a] 

EXECUTION  OF  POLICY.    [-Sfe*  SuBSORiFnoN  op  Polict  ;  Deutket.] 

EXPECTATION, 

when  it  gives  an  insurable  interest,  256,  267. 
mere,  munsnrable,  267,  287,  288,  297,  302—305. 

EXPERT  EVIDENCE, 

-whether  admissible  as  to  materialitj  of  concealment  or  misrepreseotationy 
667,  626. 

EXPLOSION, 

loss  by,  828,  861. 

EXPRESS  WARRANTIES.    [See  Wabbaittibb,  Ezfbbbs.] 


F.A.A.  (Free  of  All  Average).    [See  Wasbahty  to  bb  Fbbb  or  Aybbago.] 

F.C.S.  (Free  of  Capture  and  Seizure).    [See  Wabbantt  to  be  Fbeb  of  Captubx 
Am)  Seizube.] 

F.G.A.  (Foreign  General  Average).    [See  FoBEioar  AojUBZiaiNT  Claxjsb.] 

F.P.A.  (Free  of  Particular  Average).    [See  Mbmobandux,  and  WABBiimr  lo 
be  Fbeb  of  Aybbaoe.] 

FACTOR, 

insurable  interest  of,  291 — 297. 

FACTORIES  IN  THE  EAST, 

Europeans  belonging  to,  retain  their  European  national  character,  100. 

FIGHTING, 

damage  done  to  ship  by,  whether  g^eneral  average,  936. 

FIRE, 

damage  in  order  to  quench,  when  g^eneral  average,  936. 
fear  cS  fire,  828. 

FIRE  POLICT, 

on  ship,  duration  of  risk  in,  609. 

FIRST  VOYAGE, 

what  is,  1026,  1027. 

FISHING  STORES, 

of  whalers  not  covered  by  policy  on  ship,  219. 

nor  on  goods,  226. 
whether  insurable  as  outfit,  219. 
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FISHINa  VOYAGES, 

reasonable  timei  in  Newfoundland  trade,  for  disoharge  of  outward  oargo, 

463. 
produce  of,  in  whaling  shipB,  oovered  by  policy  on  goods,  226. 

FITTINGS, 

permanent,  covered  hj  policy  on  ship,  219. 

FLAG, 

evidence  of  national  character,  661. 

neutral,  did  not  protect  enemy's  goods,  667,  772. 

aliter,  since  the  Declaration  of  Paris,  except  as  to  contraband,  672,  774. 

enemy's,  does  not  compromise  neutral  goods,  667,  672,  772. 

FLOATING  POLICIES, 

what  they  are,  9,  185,  186. 

usage  as  to  dedajrations,  188. 

name  of  vessel  should  be  subsequently  declared,  187. 

mistake  in  declaration  may  be  corrected,  187. 

declaration  need  not  be  before  loss,  188. 

assured  bound  to  declare,  188. 

how  loss  applied  where  several  floating  policies,  189. 

where  ''on  goods  to  be  hereafter  dedlareii  and  valued,"  360. 

non-disclosure  of  name  of  ship  under,  when  known,  607. 

concealment  of  fraudulent  declarations  under,  689. 

does  concealment  as  to  a  particular  declaration  vitiate  whole  policy?  607. 

FLUCTUATING  INTEREST, 
policies  to  cover,  367,  368. 

FODDEB, 

for  live  stock,  not  covered  by  policy  on  goods,  227. 

FOREIGN  ADJUSTMENT, 
what  it  is,  992. 

position  where  cargo  of  different  destinations,  992. 
co-adventurers  bound  by  foreign  adjustment,  993. 

underwriter  also  bound  when  in  accordance  with  the  laws  and  usages  of 
the  foreign  port,  994. 
but  not  otherwise,  995. 
position  where  foreign  adjustment  made  on  an  estimate  of  damage  which 
proves  incorrect,  1002,  1003. 

FOREIGN  ADJUSTMENT  CLAtTSE, 

its  object,  997. 

makes  underwriter  liable,  though  general  average  not  due  to  peril  insured 

against,  908,  999. 
criticism  of  this  rule,  1000; 

may  make  underwriter  liable  for  jpartlcular  average,  1001 . 
binds  assured  as  well  as  underwriter,  1001. 

FOREIGN  JUDGMENTS  ON  QUESTIONS  OF  PRIZE, 

copies  of,  properly  authenticated,  are  evidence  of  fact  and  g^nnds  of  con- 

aemnation,  675. 
must  be  of  a  competent  Court  of  Prize,  675. 
Court  must  be  captor's,  676. 

sitting  in  his  dominions  or  his  allies',  676. 
whether  prize  may  be  in  neutral  port,  677. 

the  rule  applies  to  sentences  of  hostile  as  well  as  friendly  tribunals,  678. 
how  far  conclusive  as  to  breach  of  warranty  of  neutrali^,  678 — 685. 
sentences  only  conclusive  as  to  what  they  profess  to  decide,  679. 
grounds  of  condemnation  may  be  inferred  from  whole  of  sentence,  680,  682. 
sentence  conclusive  though  unjust,  681. 

[2%#  references  are  to  the  Sections.'] 
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FOREIGN  JUDaMENTS  ON  QUESTIONS  OF  FBJZE-continmd. 
effect  of  sentence  may  be  obyisted  b^  special  agreement,  683. 
sentence  expresslj  on  ground  of  arbitruy  regulation  not  proof  of  bveabh  of 

neutrality,  684. 
sentence  good  in  part,  685. 

FOREION  POLICIES, 
stamping  of,  32. 

FOBEIGN  SHIPS  OR  THEIR  CARGOES, 

wager  policies  on,  not  prohibited  by  19  G^.  II.  c.  37.  .313. 

legal  at  common  law,  311,  314. 
whether  prohibited  by  Gaming  Act,  316. 
but  policies  in  conmion  form  on,  are  interest  policies,  313. 

FORFEITURE  OF  POLICY, 
what  causes,  52. 

FOUNDERING  AT  SEA.    [6^  LoasBS  ootebed  bt  teb  Poliot.] 

FRAUD, 

not  the  g^und  on  which  misrepresentation  or  concealment  ayoids  the 


policy,  535. 
randoler 


frandment  misrepresentation  or  concealment  avoids  the  policy  without  any 
inquiry  as  to  materiality,  536,  558,  575. 
provided  that  underwriter  was  influenced  thereby,  536,  555. 
dishonest  representation  of  belief  is  fraudulent,  545. 
so  is  false  statement  made  without  knowledge  whether  it  is  true  or  false, 

546. 
so  is  statement  designedly  ambiguous,  565. 

where  policy  avoid^  for  fraud,  assured  not  entitled  to  return  of  premium, 
537. 

FREIGHT, 

1.  When  and  how  insurable, 

threefold  meaning  of  word  in  insurance  law,  229. 

all  three  kinds  of,  insurable,  230. 

when  insurable.     ^See  Insubablb  Ihtebest.] 

French  law  as  to  insuring,  231. 

advances  on,  insurable,  232,  263,  264. 

how  described,  233. 
may  be  insured  for  part  of  voyage  or  time,  282. 
must  be  insured  nomtnatimf  233. 
insurance  of,  by  charterer,  234,  262. 

bj  vendor  of  ship,  234,  262. 

2.  Valuation  of  freight, 

freight  g^erally  valued  at  its  ^ross  amount,  358. 

valuation  will  be  applied  to  freight  at  risk,  345 — 347. 

where  freight  insured  for  a  round  voya^  of  several  stages,  358. 

insurable  value  of  freight  in  open  poUoies  is  the  gross  freight,  with 

premiums  of  insurance  and  commissions,  365. 
for    general    average    purposes.      {^See    AsjirsiMsiffT    ov    GxhbraIi 

AVSBAOB.JI 

3.  Duration  of  nsk  on  freight.    ISee  Dubitzov  ov  Risk  ;  Tzmb  Pouoy.] 

duration  of  risk  in  time  policy,  436 — 141. 

commencement  of  risk  in  voyage  policy  on  freight  proi>er,  511. 

of  shipowner's  goods, 
612. 
chartered  freight,  513. 
freight  when  dependent  on  a 
certain  event,  516. 
end  of  risk  in  voyage  policy  on  freight,  520. 
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FREIGHT— tfow^intMi. 
4.  LoflB  of  freight, 

by  sale  of  cargo,  784,  879. 

hj  election  of  charterers  to  exeroise  a  right  of  oanoellatioxi,  or  abandon* 

ment,  785. 
by  oonduot  of  captain  or  owners,  879. 

where  charter-party  itself  provides  for  extinction  of  freight,  786. 
time-charter  claase,  787. 
cancellation  danse,  788. 
lamp  chartered  freight,  789. 
on  goods  jettisoned,  925,  970. 
loss  by  merchant  having  to  pa^  full  freight  on  damaged  goods,  877. 
loss  Inr  payment  of  pro  ratd  ireight,  877. 
partial  loss  of  freight,  how  it  may  arise,  878. 

adjustment  of,  1041. 
freight  on  substituted  carg^,  880. 
effect  on  freight  of  loss  of  ship  or  cargo,  1164. 
no  loss  of  fre^ht  if  actually  earned,  though  not  receivable  by  assured,  1166, 

1174,  1176. 
absolute  total  loss  on  freight.     ^See  Absolttte  Total  Loss.] 
oontitructive  total  loss  on  freight.      ^See  Constbuotivb  Total   Lobs  on 

Fbsioht.] 
effect  of  abandonment  of  ship  on  freight.    ISee  Gousieuoiivb  Total  Loee 
ov  Fbexort.] 

**FROM," 

inception  of  risk  under  policy  **  from,"  473. 
construction  of  warranty  **  to  sail  from,"  663. 

FUEL, 

when  bunker  coal  covered  bv  policy  on  steamer,  220. 
unseaworthiness  for  want  of  coal,  705 — 707. 

FULL  FROTECTTION  POLICY,  796. 

"  FURNITURE," 

.  in  policy  on  ship  covers  stores,  219. 
and  permanent  duxmage  and  fittings,  219. 


GAMING  POLICIES.    [See  Waobe  Policies.] 

prohibited  by  19  Geo.  II.  c.  37,  when  relating  to  British  ships  and  their 

cargoes,  312,  318. 
within  Gaming  Act,  315. 
not  illegal  at  common  law,  311,  314. 
cases  as  to,  316,  317. 

excessive  valuation  may  be  proof  of  gaming,  319. 
policies  in  common  form  require  interest,  311,  313,  314. 
agent  must  account  to  principal  for  money  received  under,  121. 

GAZETTES, 

whether  intelligence  therein  presumed  known  to  underwriters,  614—617. 

GENERAL  AVERAGE. 

1.  Principles  of  the  doctrine  of,  906—918,  952—957. 
gfeneral  average  act,  what,  906. 
must  alwavs  be  an  act  of  sacrifice,  906,  907,  919. 
common  division  into  sacrifices  and  expenditures,  906,  907,  919. 
definition  of  general  average  loss,  907. 

principles  and  definition  of  genertsd  average  contribution,  908. 
origin  of  the  right,  908. 
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GENERAL  AVI^RAJ&E^eontinued. 

1.  Prmoiples  of  the  doctrine  of  ^contintwl. 

adjustment  of  general  average  and  liability  of  underwriters,  90S. 
general  average  losses  most  be  the  result  of  the  act  of  man,  909. 
must  be  incurred  for  the  general  s&fety,  not  the  "  benefit  of   the 

adventure,"  910,  952,  957. 
the  general  safety  must  be  the  object  of  the  sacrifice,  911,  952,  957. 
whether  sacrifice  must  have  been  successful,  912. 
must  be  made  under  the  pressure  of  imminent  danger,  913. 
and  must  be,  under  the  circumstances,  a  judicious  act^  914. 
whether  it  must  be  tiie  act  of  the  master,  914, 936. 
must  be  of  an  extraordinary  nature,  915. 
what  are  extraordinary  sacrifices  and  expenses,  916. 
loss  must  not  have  been  due  to  fault  of  claimant,  918. 

2.  G^eral  average  sacrifices, 

a.  of  part  of  cargo, 

J'ettison,  what  it  is,  919. 
leek  cargo  not  contributed  for  unless  so  carried  by  usage  of  trade, 

or  other  parties  interested  have  agreed  to  contribute,  920—922. 
effect  of  stipulations  in  contract  of  carriage  on  claims  for  general 

avera^  contribution,  923. 
no  contribution  where  jettison  due  to  dangerous  character  of  the 

goods,  923. 
as  to  fl;x)ods  for  which  there  is  no  biU  of  lading,  923. 
contribution  where  part  of  goods  exposed  in  hghters,  924. 
contribution  for  goods  given  by  way  of  composition  to  pirates, 

925. 
for  damagpe  done  by  the  jetiison,  925. 
freight  on  goods  jettisoned  to  be  contributed  for,  925. 


property  in  goods  jettisoned,  925. 
b.  Sue  of  part  of  cargo, 


when  allowed,  926. 

no  claim  to  contribution  where  sale  effected  to  de&ay  expense  of 

ordinary  repairs,  926. 
doubtful,  where  reparis  are  themselves  general  average,  927. 
e.  Sacrifices  of  part  of  ship  for  the  oonmion  safety, 
masts  or  spars  cut  away,  928. 
where  mere  wreckage,  929. 
what  is  wreck?  929. 
wreckage  of  cargo,  930. 
cables  cut  or  ancmors  abandoned,  931. 
loss  by  anchoring  in  a  foul  bottom,  931. 

loss  arising  from  converting  part  of  ship's  tackle  to  an  extra- 
ordinary purpose,  932. 
damage  dione  to  one  ship  in  order  to  save  another,  932. 
there  must  be  community  of  adventure,  933. 
sails  let  go  to  right  a  ship  when  on  her  beam  ends,  934. 
damagpe  to  sails  or  spars  horn  crowding  a  press  of  sail,  934. 
damage  done  to  ship  by  fighting,  935. 
abnomud  use  of  engines  and  extraordinary  oonsiunption  of  coal, 

936. 
loss  of  boats,  936. 
damage  to  ship  to  quench  fire,  936. 
voluntary  stranding, 

where  ship  is  afterwards  got  off,  937,  938. 

where  the  ship  is  lost  but  the  cargo  saved,  939 — 942. 

law  in  the  United  States,  940. 

3.  General  average  expenditures, 

general  principles  the  same,  though  application  different,  943. 

tiie  expcoiditnre  must  be  strictiy  due  to  the  general  average  act,  944. 

[^The  reference  are  to  (he  Seeiiane,'] 
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GENERAL  AYERAGtE-^eontinued, 

3.  Gteneral  average  expenditures — continued. 

port  of  ref  ag^  expenses, 

different  classes  of,  946. 

oontroversy  as  to,  946. 

recent  change  of  practice,  947. 

expenses  of  repairs  at,  948. 

Atwood  r.  Sellar,  and  Svendsen  v,  Wallace,  949—957. 

preservation  of  ship  and  cargo  is  the  test,  not  benefit  of  the 
adventure,  952,  957. 

ooet  of  discharging  cargo,  953,  958. 

reloading  chains,  949,  951,  953,  955,  956,  959. 

warehoosing  charges,  953,  956,  960. 

wages  and  provisions  of  crew,  961. 

ontward  expenses,  949,  951,  954,  955,  962. 

suhstitated  expenses  at,  963. 
expenses  during  detention  by  embargfo,  or  of  waiting  for  convoy,  or  of 

ordinary  quarantine  not  general  average,  961. 
salvage  and  towage,  relation  to  general  average,  964. 

distinction  between  salvage  proper  and  sufvage  under  contract,  965. 

ransom  paid  to  enemies  or  pirates,  965. 

complex  salvagfe  operations,  966. 

whether  general  average  or  particular  charges,  966—969. 

4.  What  contributes  to  general  average, 

everything  at  risk  at  time,  and  saveid  by  the  sacrifice,  970. 

including  that  which  has  been  sacrificed,  970. 

no  contribution  to  sacrifices  where  nothing  is  saved,  975. 

does  the  same  nde  apply  to  expeoditures  P  976,  977. 

freight  of  goods  jettisoned  contributes,  970. 

chartered  freight,  987. 

ulterior  chartered  freight,  988. 

rule  where  successive  jettisons,  or  sacrifices,  971. 

all  merchandise,  972. 

as  to  jewels,  provisions,  and  passengers*  luggage,  972. 

bank  notes,  973. 

deck  goods,  973. 

goods  belonging  to  Government,  973. 

5.  General  average  adjustment.     ISee  Adjtjsthbkt  of  Gembual  Average.] 

6.  Liability  of  owners  of  ship,  goods,  and  freight,  for  their  respective 

amounts  of  contribution, 
they  are  the  sole  parties  primarily  liable,  1004. 
master's  lien  on  tne  goods,  1004. 
average  bond  in  case  of  a  g^eneral  ship,  1004. 
consignee  of  bill  of  lading  not,  in  all  cases,  liable  for  contribution, 

1004. 
liability  usually  several,  and  not  joint,  1004. 

7.  Liabiliiy  of  underwriters  for  g^eral  average, 

underwriters  primarily  liable  to  reimburse  sacrifices,  1004,  1005. 

but  not  expenditures,  1004,  1005. 

contributions,  1005. 

liabiliiy  proportionate  to  amount  insured,  1005. 

as  against  underwriters,  contributory  value  cannot  exceed  the  valuation 

in  the  policy,  1006. 
rule  of  French  law,  1007. 

GENERAL  ISSUE, 

power  of  the  two  old  companies  to  plead,  78. 

GENERAL  WORDS, 

losses  oovered  by  the,  828,  860. 

[7%tf  references  are  to  the  Seetums.'] 
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GEOGRAPHICAL  ORDER, 

when  ports  must  be  yiaited  m,  393,  394. 

GEOGRAPHICAL  TERMS, 

must  be  oonstnied  in  mercantile  sense,  69,  70,  454. 

construction  of  **  Mauritins,"  "  Baltic,"  **  Padfio,"  *'  St  Lawrence,''  70. 

meaning  of  <*  port,"  397,  454,  485. 

GOOD  FAITH, 

essential  in  contract  of  insurance^  622,  675. 

GOODS, 

commencement  of  risk  on,  447^55.    [<8Se»  DxTBiHOir  of  Rxbk  dt  Votaox 

POLZOIBS.] 

continuance  and  end  of  risk  on,  456 — 471.    [^See  Du&AXiosr  or  Risx  Dr 

VOTAOB  POLIOIBS.] 

GOODS,  INSURANCE  ON, 

what  is  ooTered  by  general  policy  **  on  goods,"  222. 

generally  cargo  on  board,  i.^.,  merchandise,  222,  224. 

cargo  substituted  at  an  intermediate  port,  222. 

shifting  or  successive  cargoes,  222. 

liquids  and  perishable  articles,  223. 

bullion,  coin,  and  jewels,  when  shipped  as  merchandise,  224. 

emigrant's  equipment,  224,  n.  {e), 

produce  of  whale  fishery,  226. 

not  bank  notes  or  bills  of  exchange,  224. 

nor  effects  of  master  or  of  other  persons  on  board,  224. 

nor  ship*s  provisions,  224. 

nor  jewels,  cash,  &o.  about  the  person,  224. 

nor  deck  gfoods,  unless  carried  by  usage,  225. 

nor  the  outfit  or  apparatus  of  whalers,  226. 

nor  live  stock  and  their  nrovender,  227. 

goods  often  specifically  described,  228. 

in  which  case  description  must  be  accurate,  228. 

a  general  policy  **  on  goods  "  protects  the  interest  of  a  carrier,  262. 

and  of  mortgagee  or  person  having  lien,  252. 

but  not  of  lender  on  respondentia,  243,  252. 

insurable  interest  in  goods.     \^See  Intesest,  Ivsubablb.] 

of  vendor  and  vendee,  281—286,  1279. 

of  consignees,  factors  and  agents,  291 — 296. 

of  mortgagor  and  mortgagee,  298,  299. 

of  trustee,  300. 

of  captors,  prize  agents  and  the  Crown,  301  —306. 
no  warranty  that  goods  are  seaworthy,  689. 
duration  of  risk  in  policies  on  goods.    [^See  Dubaxion  of  Risk  in  Votaob 

POLIGIBS.] 

GOODS,  UNDERWRITER  ON, 

as  a  general  rule,  not  liable  for  loss  on  freight,  214,  811. 

nor  for  loss  by  merchant  having  to  pay  full  freight  on  goods  arriving 

damaged,  877. 
nor  for  pro  ratd  freight,  877. 

whether  he  may  be  charged  with  extra  expenses  of  transhipment,  811. 
not  liable  for  loss  on  goods  sold  or  bottomried  to  defray  the  necessary 

expenses  of  repairing  ship,  784,  811,  877. 

GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS.    [See  Mabxbb.] 
loss  of  freight  on,  784. 

whether  it  gives  a  claim  to  contribution,  926,  927. 
adjustment  in  case  of,  978,  982. 
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GOVEKNMENT,  LOSS  BY  ACTS  OF, 

underwriter  primd  fade  liable  for,  803. 

unless  war  exists  between  country  of  assured  and  of  underwriter,  803. 


HARBOUR  POLICY, 
duration  of  riak  in,  508. 

HONOUR  POLICY.    [See  Waobb  PoLior.] 

HORSES, 

not  insurable  as  <*  goods,''  227. 

HOSTILITIES, 

consequences  of,  783,  790. 


HULL  AND  MACHINERY, 

insurance  of  ship  by  policy  on,  218. 

separate  valuations  of,  in  policy  on  ship,  218. 

whether  bunker  coals  and  engine  stores  covered  by  policy  on,  220. 


HYPOTHECATION  OF  SHIP  OR  CARGO.    [iS^  Bottoket  ;  Mastbb.] 


ILLEGALITY, 

broker,  having  received  pavment,  may  not  allege,  121. 

not  liable  for  premiums  on  illegal  insurance,  109. 
implied  condition  that  adventure  is  legal,  733. 
no  trade  or  voyage  affected  with  illegality  insurable,  734,  735,  739. 
in  part  of  integral  voyage  makes  whole  iUegal,  735,  739. 
in  distinct  stage  of  voyage,  whether  it  affects  policy  or  earlier  stage,  786. 
on  homeward,  does  not  affect  policy  on  outwai^,  voyage,  736. 
does  not  affect  distinct  voyage,  737 — 739. 
at  a  port  vitiates  policy  **  at  and  from,"  738. 
insurance  on  produce  of  illegal  cargo  not  void,  738. 
iUegaliiy  generally  prevents  return  of  premium,  740. 
or  action  by  underwriter  for  premium,  740. 
illegpality  never  presumed,  1285. 
illegality  under  municipal  law, 

insurances  on  smuggling  adventures  prohibited  by  our  own  revenue 
laws  are  illegpsd,  741. 

but  this  country  pays  no  attention  to  foreign  revenue  laws,  742. 

doubts  of  foreign  jurists  as  to  morality  of  mis  principle,  743. 

underwriter  must  be  informed  of  the  nature  of  the  risk  when  trade 

J  prohibited  by  foreign  revenue  laws,  744. 
ect  of  lex  loci  contractus^  744. 
insurances  on  yoj&ges  unlawful  under  the  Trade  and  Navigation  Laws 

of  the  United  Kingdom  are  void,  745. 
illegality  only  in  moae  of  performing  the  voyage  does  not  avoid  policy, 

745. 
unless  assured  a  party  thereto,  745. 
commercial  treaties  part  of  the  law  of  the  land,  746. 
enactments  for  a  oolLiteral  purpose  do  not  affect  insurance,  747. 
▼oyages  ag^ainst  the  Convoy  Acts,  748. 
or  otber  occasional  statutes,  749. 

effect  of  licence  for  exportation  of  prohibited  gooda,  750. 
a  voyage  may  be  leg^in  fact  though  hot  in  terms,  751. 
polioy  on  voyage  contravening  embargo  void,  752. 
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ILLEGALITY— continued, 

illeg^iy  of  voyageB  or  trade  ag^ainst  our  war  policy, 
insiiranees  on  enemy's  property  Toid,  85,  86,  763. 
or  on  trade  between  Britisb  subject  and  the  enemy,  754. 
unless  British  subject  domiciled  in  a  neutral  state,  755. 
objection  of  trading  with  the  enemy  must  be  taken  at  first,  755. 
insurances  on  voyages  to  hostile  ports  are  illegal,  756. 
decisions  as  to  hostUe  or  non-hostile  character  of  ports,  757,  758. 
trade  with  the  enemy,  or  to  hostile  ports,  may  be  allowed  by  licence, 
758. 

ILLEGALITY  UNDER  THE  LAWS  OF  NATIONS.      [See  Wabbamtieb, 


what  is  neutrality,  759. 

the  principal  duties  imposed  by  a  state  of  neutrality,  760. 

insurances  on  contraband  unlawful  in  this  country  when  beUig^erent,  760, 765. 

lawful  when  neutral,  760,  765. 
what  goods  are  contraband,  761 — 763.    {^See  ConrrRABAXD.'] 
contr^Mmd  is  infectious,  763. 

whether  goods  on  a  voyage  to  a  neutral  port  can  be  contraband,  764. 
contraband  implies  state  of  war,  765. 

insurances  on  voyages  in  breach  of  blockade  unlawful  in  belligerent  country, 
760,  766. 

lawful  in  neutral  country,  760,  766. 
what  constitutes  a  breach  of  blockade,  766 — 770.    [^See  Blookadb.] 
insurances  on  privileged  colonial  or  coasting  trade  of  enemy  void,  664,  665, 

carriage  of  enemy's  goods  on  neutral  ships  not  a  breach  of  neutrality,  772. 

and  neutral  carrying  enemy's  goods  was  entitled,  on  seizure,  to  full 
freight,  772. 

but  insurances  on  the  goods  not  enforceable  in  the  belligerent  oourtd, 
772. 

aliteTf  in  those  of  the  neutral,  772. 
insurance  on  neutral  goods  on  same  ship  as  belligerent  goods,  but  not 

covered  by  the  same  policy,  enforceable  in  the  belligerent  courts,  772. 
neutral  property  free  of  seizure  on  enemy's  merchant  ships,  773. 

not,  however,  on  board  armed  ships  of  enemy,  773. 
Declaration  of  Paris,  1856.  .774. 

ILLEGAL  PAYMENTS, 

as  for  ransom,  not  recoverable  from  insurers,  831. 

ILLEGAL  TRADING, 

by  master  may  be  barratry,  842. 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY  DOCU- 
MENTED, 

ship  must  be  furnished  with  all  proper  proofs  of  national  character  required 

hy  the  law  of  nations  or  by  international  treaties,  727. 
but  not  those  only  required  by  ordinances  of  the  captor  state,  663,  730. 
proofs  of  national  character  required  by  law  of  nations,  661. 
different  effects  of  this  condition  amd  oi  warranty  of  seaworthineas,  728. 
breach  of,  only  affects  policy  by  shipowner,  728,  731. 

and  only  when  a  ground  of  ship's  condemnation,  728. 
breach  of,  when  proved  by  foreign  sentence,  729. 
carrying  simulated  papers  a  bre^csh,  732. 

unless  by  leave  of  underwriter,  732. 
discussion  of  cases  as  to  want  of  proper  documents,  801. 

rMTTiTED   WARRANTIES.     ISee   SEAwoBrminDBB ;    Illbgaiitt;    Implied 
Condition  that  Ship  shall  be  pbopeblt  Doouicbhtbd.] 

"IN  AND  OVER"  CLAUSE,  225,801. 

INCHMAREE  CLAUSE,  861. 
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INCHOATE  RIGHTS,  when  insurable,  266,  ?57. 
[And  see  under  Intebest,  Ikbitbablb.] 

INDEMNITY, 

principle  of  marine  insurance,  3. 
nature  and  extent  of,  4. 
policy  not  a  perfect  contract  of,  3,  n#  («),  1133. 

infringements  of  indemnity  principle,  3,  337,  338,  356,  365,  866, 1133,  1223, 
1228. 

INDEMNITY  ASSOCIATIONS,  81.    [See  PBOTBonoH  and  Indkmnitt  Abso- 
GiATiONs;  Mutual  Insubanob  Assooiations.] 

INDORSEE  AND  INDORSER  OF  BILL  OF  LADING, 

ifisurable  interest  of,  292,  299. 

INDORSEMENT  ON  POLICY, 

to  assign,  statutory  form  of,  177,  n.  (i). 
not  inaispensable,  177. 

INHERENT  VICE.    [See  Vice.] 

INSOLVENCY  OF  UNDERWRITER, 
insurances  against  are  valid,  329. 
in  relation  to  warranty  to  keep  uninsured,  637. 

INSTITUTE  CLAUSES,  10,  Appendix  C. 
INSURABLE  INTEREST.    [See  Interest,  Insubablb.] 
INSURANCE  BROKER.     [See  Bbokeb.] 

INSURANCE  COMPANIES, 

former  monopoly  of  two  old  companies,  78. 

provisions  of  Companies  Act,  1862,  affecting,  79. 

execution  of  policy  by,  79. 

delivery  of  policy  by,  27. 

clubs,  80—84.    [See  Mutual  Insubanob  Associations.] 

INSURED.    [See  Assubed.] 

all  persons  may  be,  except  enemies,  85.    \8ee  Aijbn  Enbict.'] 

INSURER, 

who  may  be,  76. 
Lloyd's  underwriters,  77. 
rooms,  77. 
agents,  77. 
lists,  77. 
form  of  imderwriting  at  Lloyd's,  77. 
the  old  companies,  78. 

their  monopoly  repealed,  78. 
companies,  79. 

under  the  Companies  Act,  1862 .  •  79. 

form  of  subscription  by,  79. 
partnerships,  79. 

when  they  must  be  registered  as  companies,  79. 

form  of  subscription  by,  79. 

policy  at  Lloyd's  may  not  be  subscribed  in  name  of,  77. 
shipowners'  clubs,  80.    [See  Mutual  Insubanob  Assooiationb.] 

oriffin  of,  80.  « 

within  Companies  Act,  80. 

their  policies  within  Stamp  Act,  80. 

risks  and  liabilitiee  insured  by,  81 . 

rules  of,  82. 

when  rules  are  warranties,  84,  629. 

contributions  of  members,  83. 

[^The  references  are  to  the  Sections.^ 
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INTELLIGENCE, 

what,  underwriter  presnmed  to  know,  614 — 617. 

INTERDICTION  OF  COMMERCE.    [6^  Blookade  ;  Exbaiuk).] 

INTEREST, 

on  sums  reooTered  on  policy  allowed,  1284. 
on  bottomry  loans,  1284. 

INTEREffT,  i.e.,  RIGHT  or  TITLE, 

nature  or  extent  of,  need  not  appear  in  policy,  261,  262. 
unless  peonliaTf  261. 
9,g.^  in  prizes,  251. 

in  profits  and  commissions,  241. 
of  lender  on  bottomry  and  respondentia,  243. 
extent  of,  intended  to  be  insured,  is  for  jniy,  1274. 


INTEREST,  ADMISSION  OP, 

in  policy,  makes  it  a  wager  policy,  9,  311.    \8c€  Waokb  Pouor.] 

INTEREST,  AVERMENT  OP,  1280. 

INTEREST,  INSURABLE.    \8ee  Waoeb  Poucxbb  ;  Vh^axzok .] 
indispensable  in  contracts  oi  marine  insurance,  6,  263. 
nature  and  extent  of,  need  generally  not  be  described,  261,  262. 
extent  of  interest  intended  to  be  insured  is  for  jury,  1274. 
definition  of,  264. 

description  of,  by  Lawrence,  J.,  254. 
difPerent  interests  in  a  chattel,  266. 
Tested  interest  in  possession  not  necessary  for,  266. 
an  inchoate  right  founded  on  an  existing  title  is  an,  266. 
the  expectation  of  an  expectation  is  not  an,  267. 
liabili^  creates  an,  257. 

interest  must  be  subsisting  at  the  time  of  lose,  268. 
but  average  loss  recoverable  though  interest  acquired  afterwaidi,  269. 
defeasible  interest  insurable,  269. 
the  power  to  abandon  as  test  of,  260. 
of  shipowner  and  charterer  in  ship,  261,  1278. 

in  freight,  262. 
of  charterer  in  profits  on  charter,  239,  262. 
dead  freight,  262. 
advanced  freight,  263,  264. 
commencement  of  insurable  interest  in  freight, 

not  to  be  confounded  with  duration  of  risk,  266. 
Amould*s  doctrine,  266. 
misleading  expressions,  267. 
freight  proper,  268—271. 
chartered  freight,  272—275. 
freight  under  time  charter,  276. 
freight  of  shipowner's  goods,  277. 
resiUt  of  authorities,  278,  279. 
insurable  interest  of  shipowner  in  average  expenses,  280. 

of  shipowner  in  liabilities  under  M.  S.  A.,  280. 
of  vendor  and  vendee  in  goods,  281—286. 
usually  depends  on  property,  282. 
when  the  property  passes,  282,  283. 
agreement  as  to  who  takes  the  risk,  284,  286. 
effect  of  stoppage  m  tramitu^  286. 
payment  of  price  is  evidence  cl  vendee's  interat,  1279. 
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INTEREST,  TSSiUBABUE—contimted. 
insurable  interest  in  profits, 

how  far  depending  on  ownership,  287,  288. 
proof  that  profits  would  have  been  realised,  237,  287. 
not  required  in  the  United  States,  287. 

not  necessary  that  goods  should  be  owned  by  assured  at  time  of  loss,  288. 
whether  goods  must  have  been  shipped,  238. 
insurable  interest  in  commissions  of  consignee  of  goods,  297. 

of  ship's  husband  and  shipbroker,  240,  297. 
insurable  interest  of  lenders  and  borrowers  on  bottomry  and  respondentia, 

242,  289,  290,  1279. 
insurable  interest  of  consigpiees,  factors,  or  agents, 
in  the  property  consigned  to  them,  291 — 296,  334. 
in  their  commissions,  297. 

how  far  bill  of  lading  evidence  of  consigpiee's  interest,  1279. 
insurable  interest  of  mor^agor  and  mortgagee,  298,  299. 
amount  recoverable  by  mortgager,  298. 
b^  mortgagee,  299. 
indorser  of  bill  of  ladmg,  when  in  position  of  mortgagor,  299. 
oonsi^ee  of  goods  with  a  lien  is  in  position  of  mortgagee,  299. 
insurable  mterest  of  trustee  in  trust  property,  300. 

captors  and  prize  agents  in  captured  property,  301 — 306. 

the  Grown  m  prizes,  306. 

the  Dutch  Commissioners,  304,  305. 

incorporated  company  in  its  property,  307. 

sharenolder  in  incorporated  company,  249,  307.    lSe$ 

Shabb  in  Ck>MPAinr.] 
master  mariners  and  seamen  in  their  wages  and  effects, 

244,  245,  308. 
carrier  in  goods,  309. 
bUl  of  exchange  holder,  310. 
repairer  of  ship,  310. 

re-insurer,  322—328.     ^See  Bjt-msURkSOEJ] 
insurance  without  interest.    li>ee  Waoeb  Policiy.] 
oo-eodsting  insurable  interests,  333,  334. 

may  each  be  insured  to  full  value  of  subject,  333. 
but  in  result  no  more  than  value  recoverable,  333. 
Gk>din  v,  London  Assurance  Co.  considered,  334. 
discovery  of  double  and  over-insurances,  335. 
valuation  of  insurable  interest.    [See  Valxtation.] 

INTEREST,  PROOF  OF.    [See  Etidbnob.] 

INTEREST  OR  NO  INTEREST, 

dause  makes  policy  a  wager  policy,  9,  311.    [6!m  "WiaER  Pozjot.] 

INTEREST  POLICIES, 

all  policies  in  common  form  are,  311,  313,  314. 

INTERMEDIATE  PORT, 

stopping  at,  except  by  leave  or  usage,  is  deviation,  390,  891. 

INTERMEDIATE  VOYAGE, 

sailinff  on,  dischargee  underwriter,  unless  for  purposes  of  adventure  or 
under  usage,  384,  390,  391,  406. 

IRON, 

meaning  d  *'  warranted  no  iron,"  637. 

\^The  rtfertncu  are  to  the  Sections  J] 
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ISLAND, 

ocmunenoement  of  risk  on  ship,  <<  at  and  from"  iaUmd  or  diatrioly  486. 
end  of  risk  on  ship,  uurared  to  island  or  district^  496 — 499. 
an  island  and  a  market,  496. 


JANSEN  CLAUSE, 

the,  in  common  memorandnm,  882,  901. 

JEmSOK.    [See  Gxrkbal  Atbbaos.] 

JEWELS, 

as  merchandise,  corered  by  policy  <'on  goods,"  224. 
contribute  in  general  ayeraffe,  972. 
aliteTy  when  earned  abont  &e  person,  224,  972. 

valuation  of,  for  general  ayerage  purpoBee,  when  packed  as  aitades  of 
inferior  yalue,  982. 

JOINT  OPERATIONS  FOR  COMMON  BENEFIT, 
expenses  of,  965 — 969,  1036 — 1040. 

JURY,  PROVINCE  OP^ 

jury  to  determine  existence  of  mercantile  usages  and  meaning  of  tenns  of 

trade,  1273,  1274. 
the  materiality  of  a  concealment  is  for  the  jury,  591,  626,  1274. 
and  whether  a  ship  is  out  of  time,  1274. 
the  proper  course  of  a  Toyage,  1274. 
seaworthiness,  726,  1274. 
breach  of  blockade,  1274. 
interest  intended  to  be  coTcred,  1274. 
constmctiTe  total  loss,  1274. 
negligence  of  agents,  &c,  1274. 


LABELS.    [^Sup.] 

LAND  CARRIAGE,  RISE  OF, 

may  be  corered  by  special  clause  in  policy,  447,  n.  (e),  470. 

LANDED, 

goods  are  protected  unta  «  safely  landed,"  456,  460,  461,  464. 

goods  lan^ad  in  lifl^ters,  when  oovered,  457 — 459. 

when  goods  ccmaidered  to  hare  been,  460. 

goods  protected  after  they  haye  been,  by  usage,  460. 

by  express  agreement,  447,  n.  («),  470. 
time  within  which  goods  must  be,  462,  463. 
risk  ends  when  bulk  of  cargo  has  been,  and  remainder  used  as  ballast,  465. 

«*  LANDING  NUMBERS,"  899. 

LAWFUL  TRADE, 

meaning  of  warranty  that  ship  shall  be  in,  637. 

LEAK, 

when  ayerage  and  when  wear  and  tear,  777. 

LEAKAGE  AND  BREAKAGE, 

loss  by,  when  ooyered  by  policy,  779. 

LEAKINESS, 

when  pcesumptiye  proof  of  unseaworthineas,  725. 

[^The  re/erenees  are  to  the  Sections, "] 
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LEGALIT7.    ISee  Illboiiitt.] 

warranty  implied  that  adyentiire  is  legal,  733 — 735. 

LETTERS  OF  MAEQUE, 

carrying  letters  of  marqae  on  a  trading  ship  not  a  change  of  risk,  418. 
merchant  ship  carrying,  may  chase  enemy  m  self-defence,  420,  421. 
constniotion  of  dausee  giving  leave  to  carry,  422,  423. 

LIABILITIES, 

are  insurable,  257. 

e.ff.,  of  shipowner  to  carry  and  maintain  passengers,  235. 
for  loss  of  life  and  damage,  7>  10,  250. 
carriers,  252. 
captors,  303,  305. 
what,  usnaUy  insured  by  protection  and  indemnity  clubs,  81. 

LIBERTY  TO  TOUCH  AND  STAT.    [5«f  Deviation  and  Chanob  op  Bmc.] 
clauses  for,  19. 

when  goods  loaded  at  intermediate  port  are'covered  by  policy  with,  452, 453. 
construed  according  to  purpose  of  adventure,  399,  400,  411. 
what  ports  may  be  visited  under,  392,  400 — 404. 
and  in  what  order,  393,  394. 

purpose  of  visit  must  be  within  scope  of  voyage,  405,  406,  410. 
trading  permissible  under,  when  no  delay  caused,  407,  408. 
aecM,  wnen  there  is  delay,  409. 

LIC5EN0E  CLAUSES.    iSee  Libkett  to  Toxtoh  and  Stay.] 

LIEN  OF  BROKER  ON  POLICY,  130—134.    [See  Brodsb.] 

consignee  effecting  policy  by  directions  of  consignor  may  have  a  general  lien 

thereon,  132. 
enforceable  as  against  the  indorsee  of  the  biU  of  lading,  133. 

LIEN  OF  A  SUB-AGENT  ON  POLICY,  132,  133. 

LIFE,  LOSS  OF, 

insurances  against  claims  for,  do  not  need  policy,  7,  250. 

LIFE  SALVAGE, 

not  recoverable  from  underwriter,  868. 
deviation  to  save  life  justifiable,  434. 

LIGHTERS, 

clause  to  cover  goods  taken  to  ship  in,  447. 

goods  landed  in,  by  usag^,  covered  by  common  policy,  457. 

goods  landed  in  owner's,  not  covered,  458. 

goods  in,  for  transhipment,  not  coveriBd,  459. 

no  warranty  as  to  seaworthiness  of,  in  policy  on  goods,  689. 

jettison  of  goods  exposed  in,  924. 

stranding  oi,  is  not  a  stranding  of  ship  within  memorandum,  887. 

LIGHTNING, 

fire  caused  by,  is  covered  by  the  word  <*  fire,"  828. 

LnnTATION, 

statutory,  of  owner's  liability  for  negligence,  &c.,  802. 

LIQUIDS, 

covered  by  policy  on  goods,  223. 
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LIVE  STOCK, 

not  insurable  as  goods,  227. 

nor  their  provender,  227. 

loss  on,  whether  by  perils  of  sea,  or  mortaUtj,  781,  782,  824. 

LIVEEPOOL  COLLISION  CLAUSE,  792. 

LLOYD'S, 

origin  and  history  of,  77. 
rooms  and  management  of,  77. 
agents  of.     [-Se*^  Lloyd's  Aqknts.] 
Llotf(f»  List  and  Skipping  Gazette,  77. 
underwriters,  77. 

deposit  by  underwriting  members  of,  77. ' 
mode  of  effecting  policies  at,  26,  27,  77. 
policy,  10.     ISee  PoucY.] 

LLOYD'S  AGENTS, 

their  office,  appointment  and  duties,  77. 
duties  and  powers  limited  by  printed  instructions,  168. 
cannot  settle  loss  or  accept  notice  of  abandonment  so  as  to  bind  under- 
writers, 168. 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS, 
what  they  are  and  how  kept,  77. 

misrepresentation  of  fact  contained  in,  may  avoid  policy,  556,  615. 
how  £u  knowledge  of  contents  imputed  to  underwriters,  614---616. 

LLOYD'S  POLICY.    [&«fPouoT.] 
what  is,  10. 
form  of,  10. 
clauses  in,  II — ^25. 
subscription  of,  26,  27,  77. 
deliTery  of,  27. 

LLOYD'S,  USAGES  OF, 

only  binding  on  those  cog^nizant  of  them,  65. 

as  to  settlement  of  losses  in  account  between  broker  and  underwriter,  66. 
ISee  Bules  of  Association  of  Average  Adjusters  in  Appendix  £.] 

LOADING  OF  GOODS, 
proof  of,  1282. 

LONDON  ASSURANCE  CORPORATION, 
incorporation  and  former  monopoly  of,  78. 
right  to  plead  the  g^eral  issue,  78,  note  (/). 

LONDON  FLOATma  CONDITIONS,  181. 

LONDON,  PORT  OF, 

limits  of,  for  ships  clearing  outwards,  639. 

usage  of,  as  to  landing  goods  in  public  lighters,  457. 

LOSSES.    [And  see  Sbitleiceht  of  Losses,  Bbokbb,  &c.] 
not  covered  by  the  policy, 
wear  and  tear,  776 — 77-7. 

distinction  between  wear  and  tear  and  average  loss,  775. 
technical  wear  and  tear,  777. 
inherent  vice,  778. 

[2^  references  are  to  the  Sections.'} 
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LOSSES— iwi^mMMf. 

not  coTered  by  the  policy — eontinued. 
ordinary  leakage  and  breakage,  779. 
comnuxture,  780. 
mortality,  781,  782.    ' 
losses  not  proximately  oaosed  by  perils  insured  against,  783 — 801. 

{^See  Caitba.  Fboxola.  ;  Collision  Claxtbe,  &o.] 
effect  of  negligence  of  assured,  or  Ms  agpents,  798 — 801. 
statutory  Imitation  of  shipowner's  liability,  802. 
loss  by  acts  of  government  of  the  assured,  803. 
loss  of  Toyage  by  blockade,  &c.,  804 — 808. 
but  detention  of  g^oods  may  be  a  constructive  total  loss,  807. 
as  to  losses  by  violation  of  foreign  revenue  laws,  809. 
where  risk  aggravated  by  subsequent  events,  810. 
where  insurance  on  one  subject  and  loss  on  another,  811. 
covered  by  the  policy, 
perils  of  the  seas, 

meaning  of,  812. 

foundermg  at  sea,  813. 

presumptive  proof  of,  813,  814. 

shipwreiok,  815. 

stranding  is  a  peril  of  the  sea  where  accidental,  but  not  otherwise, 
816. 

no  loss  by  perils  of  the  seas  unless  ship  water-borne,  817. 

stranding  must  be  shown  to  be  proximate  cause  of  loss,  818. 

ship  driven  on  enemy's  coast,  and  there  captured,  held  a  loss  by 
capture,  819. 

partial  loss  by  stranding  occasioning  total  loss  by  capture,  819. 

total  loss  by  stranding  followed  by  subsequent  capture,  819. 

loss  by  stranding  once  constitnted  remains  so,  notwithstanding 
subsequent  events,  820. 

expenses  of  complex  salvage  operations  after  a  stranding,  966 — 
969. 

loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  821 . 

damages  payable  in  respect  of  collision,  821. 

loss  %  concurrent  causes,  as  perils  of  sea,  and  barratry,  or  mor- 
tality, 820,  822,  824. 

not  all  losses  at  sea  covered,  823. 

damage  bv  worms,  or  rats,  826. 

loss  by  comsion,  different  possible  cases,  826,  827. 

liability^  of  the  underwriter  in  these  different  cases,  827a. 
loss  by  fire,  when  covered  by  policy,  828. 

negligence  of  master  or  crew  is  immaterial,  828. 
loss  by  nostile  capture,  and  belligerent  seizure, 

what  capture  properly  is,  801,  829. 

what  is  lawful  capture,  829. 

g^erally  speaking,  a  constructive  total  loss,  830. 

property  not  changfed  by  capture  until  condemnation,  830. 

underwriter  liable  for  expenses  of  recovering  captured  property, 
830. 

ransom,  831. 

risk  of  British  capture  cannot  be  insured  against  by  British  under- 
writers, 831. 

prizes  made  after  peace  concluded,  831. 
loss  vy  arrests,  detentions,  embargoes,  &c., 

meaning  of  the  word  **  people^"  832. 

arrest  as  distinct  from  capture,  or  hostile  detention,  832. 

what  an  embargo  is,  833. 

may  be  by  home  or  foreign  government  on  British  or  foreign  pro- 
perty, 833,  834. 

wages  imd  provisioiis  daring  detention  by  embargo,  835. 

[^The  references  are  to  the  Seetione,'] 
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LOSSES—eonHmftd. 

ooTered  by  the  policy — continued,  ^ 

loss  by  pirates,  rovers  and  thiereB, 
pirates,  836. 
whether  simple  theft,  as  distinct  from  robbery,  is  a  peril  insured 

against,  837. 
robbery,  887. 

plunder  of  goods  by  wreckers  is  a  peril  of  the  seas,  887. 
limitation  of  shipowner's  liability  for  loss  by  robbery,  embezzle- 
ment, &c.,  802. 
loss  by  barratry, 

meaning  and  definition  of,  838,  839. 

cheating  not  essential  to  barratry,  838.  ^ 

any  g^ross  malyersation  by  the  captain  in  his  office,  is  bairatroos, 

though  without  fraud,  839. 
not  mere  ignorance  or  mistake  of  captain,  unless  he  acted  against 

his  better  judgment,  840,  846. 
no  barratry  m  die  master  where  owners  are  consenting  parties, 
849,  850. 
cases  of  loss  by  barratry,  841 — 847. 

nonfeasance  may  amount  to  barratry,  846. 
barratry  of  the  mariners,  848. 
by  and  against  whom  barratry  may  be  committed,  849. 
position  of  cargo-owner,  850. 

position  of  shipowner,  where  act  sanctioned  by  charterer,  851 . 
master  who  is  sole  owner  cannot  commit  bam^ay,  852. 
but  he  may  where  he  is  part  owner,  852. 

when  charterers  are  to  be  considered  owners  in  relation  to  bar- 
ratry, 853. 
depends  on  charter-party,  854. 
threefold  division  of  charter-parties  as  regards  the  dominion  they 

confer  on  the  charterer,  854^ — 857. 
rule  of  causa  proxima  less  stringently  applied  to  losses  by  barratry, 
858. 
where  barratry  a  contributory  but  not  the  proximate  cause  of 
the  loss,  859. 
of  losses  within  the  general  clause  ''all  other  losses  and  misfortunes," 
&c., 
this  clause  covers  other  cases  of  sea-damage,  &c,  of  the  like  kind 

with  those  specially  enumerated,  860. 
instances,  860,  861. 
losses  recoverable  as  the  legal  consequence  of  the  perils  insured  against, 
liability  of  underwriter  for  salvage,  863. 
salvage  losses  not  claimed  spedaBv,  863. 
maritime  salvage   not  recoverable  under   suing  and   labouring 

clause,  864—866. 
salvage  irrecoverable  when  100  per  cent,  on  policy  exhausted,  866, 

867. 
life  salvage  irrecoverable,  868. 

particular  charges  recoverable,  869.     [See  PAsnouLAB  Ohaboss.] 
costs  of  resisting  claim  which  would  have  fallen  on  insurers,  872. 
expenses  to  avoid  further  deterioration  of  cargo,  873. 
necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 

consequence  of  sea  perils,  875. 
expenses  of  endeavouring  to  procure  restoration  of  captured  ship, 

876. 
expenses  during  detention  by  embargo,  876. 
excepted  by  the  policy. 

[See  MzicoBAiinTJic  and  Ezosftbd  Losses.] 

LOSS  OF  yOYAQE.    [^Sm  Votaob,  Loss  of.] 

[2%e  references  are  to  the  Sections.^ 
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LOSS,  PBOOF  OF.    ISee  Eyidbnob.] 

LOST  OR  NOT  LOST  CLAUSE, 
effeot  of,  in  policy,  13. 

as  to  average  loss  before  interest  aoqtdred,  259. 

LUGGAGE,  PASSENGER'S, 

does  it  oontribnte  in  general  ayerageP  972. 


HAGHINERY, 

damage  to  ship's,  861. 
when  general  average,  936. 

MARINE  INSURANCE, 
definition  of,  1. 
indemniiy  afforded  by,  3,  4. 
interest  exposed  to  risk  essential  to  oontraot  of,  5. 
distinction  between  it  and  wager,  6. 
policy  of.    iS^e  Poliot  of  Inbubanob.] 
subjects  of.    ISee  Subjbots  of  Insubakob.] 

MARINE  INSURANCE  BILL, 
text,  Appendix  B. 

MARINER.    ISee  SBAJCEif*B  Effbots  ;  W^aBS.] 

MARITIME  INTELLIGENCE, 

when  supposed  known  to  Uie  underwriters,  614 — 617. 

MARKET, 

what  is  a  deviation  under  policy  to  a,  395. 
duration  of  risk  on  goods  insured  to  a,  466. 

ship  insured  to  an  island  and  a,  496. 
fluctuation  of  markets  not  to  alter  amount  of  underwriter's  liability,  1011, 

1016. 
loesbyfallof,  784,  811. 

MARKET  PRICE, 

at  port  of  destination,  how  made  up,  1011. 

MAST, 

dJunage  to,  when  particular  avera^  776. 
cut  away,  to  save  ship  and  cargo,  is  general  average  loos,  928. 
unless  already  wreckage,  929. 

MASTER, 

naming  and  changing  the  master,  194. 
his  power  to  borrow,  under  necessity,  195. 

to  hypothecate  or  sell  cargo  for  repairs  of  ship,  196 — 198. 
cannot  mortgage  or  pawn,  199. 
cannot  sell  Tnime  of  cargo,  200. 
amount  recoverable  bv  cargo-owner,  200. 
power  to  sell  ship  or  whole  cargo  in  certain  emergencies,  201,  205,  1112— 
1122. 
conditions  and  limitations,  202—206,  1112 — 1122. 
repurchase  of  ship  by.    ISee  Pubohasb  bt  Masteb.] 
power  to  tranship  cargo,  206,  207. 

his  duty  to  tranship,  208—212. 
whose  agent  he  is,  in  case  of  transhipment,  213. 
duty  of  master  to  check  progress  of  damage  to  cargo,  215. 

[^The  references  are  to  the  Sections,^ 
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UASnUER^HfOHlimied. 

his  powers  and  duties  in  oases  of  abandonment,  216,  1218. 

master  maj  become  agent  of  onderwriters,  216,  1218,  1220. 
repudiation  of  his  acts  by  underwriters,  1220. 
his  effects  insurable,  224,  245. 
but  must  be  speoifioallj  described,  245. 
his  wages  and  commissions  insurable,  245. 
insurance  bj,  in  East  India  trade,  of  money  lent  at  respondmUia  interest, 

243. 
money  lent  to,  uninsurable,  245. 

must  be  competent  to  satisfy  warranty  of  seaworthiness,  721,  722. 
effect  cd  shipping  uncertifieated,  722. 
duty  of,  to  take  an  average  bond,  1004. 

HATE, 

cannot  insure  his  wages,  244,  308. 

may  insure  his  effects,  244,  245. 

but  not  as  goods,  224. 

may  insure  proceeds  of  wages  and  goods,  which  he  is  privileged  to  oany, 

244. 
competent,  necessary  for  seaworthiness,  722. 

MATERIALITT, 

of  facts  concealed  is  for  jury,  591,  1274. 

of  representation  is  for  jury,  557,  1274. 

whettier  evidence  of  skilled  witnesses  admissible  on  questions  of,  626. 

what  representations  are  material,  554 — 557.     {^See  Repbesbhtaxiohs.] 

what  facts  are  material  to  be  disclosed.    ISee  Oohobalicent.] 

MATERIALS,  OLD, 

value  of,  to  be  deducted  from  oost  of  repairs,  1030. 

whether  thirds  to  be  deducted  before  or  alter  deduction  of  value  of  <^ 
materials,  1030. 

MEDICflNES, 

proper  supply  of  necessary,  for  seaworthiness,  719. 
deviation  to  obtain,  430. 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVERAGE, 

object  and  form  of  the  eommon  memorandum,  882. 
what  articles  are  indnded,  883. 
meaning  of  *'  warranted  free  from  average,"  884. 
<<  unless  general,"  885. 
"  or  the  ship  be  stranded,"  886. 
the  loss  need  not  be  traced  to  the  stranding,  886. 
underwriter  liable,  though  stranding  take  place  in  one  part  of  the  voyage, 

and  the  loss  in  another,  886. 
if  the  goods  were  still  at  risk  and  on  board  the  ship,  887. 
it  must  be  a  stranding  of  the  ship,  887. 
what  is  a  stranding  ?  888 — 890.     {See  Stbandino.] 
what  is  a  Hinking  or  burning,  &o.  r  891. 
how  the  required  percentage  of  loss  is  to  be  made  up,  898. 
in  voyage  ^Uoies,  successive  average  losses  may  be  added  together,  893. 
in  time  pohcies,  onlv  average  losses  occurring  in  same  voyage,  893. 
whether  general  and  particular  avo^ige  can  be  added  together,  894,  895. 
particular  charges  cannot  be  added  to  particular  average,  894,  896. 
nor  can  expenses  of  ascertaining  the  amount  of  loss,  897,  1019. 
apportionment  of  cost  of  repairs,  where  shipowner's  and  underwriter's 

repairs  effected  conourrentiv,  1035,  1036. 
on  what  the  percentage  is  to  be  calculated,  898 . 

[^The  references  are  to  the  Sectione.^ 
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MEMOEANDUM  OR  WARRANTT  TO  BE  FREE  OP  AVERAGE-«w*. 
on  amount  at  risk  at  time  of  lo88|  898. 
of  each  enumerated  artiole,  898. 
on  goods  shipped  in  bulk,  on  the  whole  cargo,  unless  each  class  separately 

valued,  898. 
although  in  separate  packages,  898. 
clauses  inserted  to  prevent  this  mode  of  calculation,  899. 
effect  of  these  clauses,  900. 
if  percentage  exceed  required  amount,  underwriter  liable  for  the  whole,  not 

onlj  for  the  surplus,  900. 
"  free  of  particular  average  "  clause,  901. 
"total  loss  only,"  902. 

MERCHANDISE.     ISee  Gk>OD0.] 

METAL  SHEATHINa.    [See  Gofpbb.] 

METATiTiTNa  CLAUSE,  777. 

MISREPRESENTATION.    [See  RBPBBBmrrATiON.] 

MISSING  SHIP, 

facts  tending  to  show  that  ship  is  a,  must  be  disclosed,  592—596. 
when  presumed  to  be  lost.    [See  Fouia>EBiNa  at  Ska.] 
no  presumption  as  to  time  of  loss,  442. 

MISTAKE, 

whether  Court  can  rectify  policy  for,  41. 

in  declaring  interest,  or  name  of  ship,  may  be  corrected,  41. 

memorandum  correcting  mistake  requires  no  fresh  stamp,  50. 

MIXED  POLICY.    [See  Tnat  Policy.] 

is  a  time  policy  with  a  local  description  of  voyage,  443. 
construction  and  effect  of,  443. 

ship  need  not  be  at  termtnue  a  quo  at  commencement  of  time,  444. 
end  of  risk  in,  445. 

MONEY.    [See  Bullion.] 

as  subject  of  insurance,  224. 

MOORED  IN  SAFETY, 

what  constitutes  a  mooring  in  safety,  488. 
there  must  be  phyeieal  safety,  489. 

political  safety,  490. 

an  opportunity  of  discharging,  491. 

MORTALITY  OF  ANIMALS, 
underwriter  not  liable  for,  781. 
"  warranted  free  of,"  782. 
whether  loss  due  to  perils  of  sea,  or  to  mortality,  824. 

MORTGAGEE, 

has  an  insurable  interest  to  extent  of  his  debt,  298,  1239. 
beyond  that,  can  only  insure  for  b«iefit  of  mortg^agor,  298,  1239. 
interest  of  mortgagee  of  ship  need  not  be  specified,  251,  252,  298. 

MORTGAGOR, 

has  an  insurable  interest  in  the  property  for  its  full  value,  299. 
insuring  as  trustee  for  mortgagee,  299. 
when  indorser  of  bill  of  lading  is  in  position  of,  299. 
power  of,  to  abandon,  1188. 

[  The  references  are  to  the  Sections,'] 
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MUNICIPAL  LAWS,    [fi#*  Illtoalett.] 
voyages  illegal  under,  741 — 751. 

MUSTEK  BOLL, 

as  a  proof  of  national  oharaoter,  661. 

MUTINOUS  CONDUCT, 

deviation  compelled  bj,  is  barratry  of  the  mariners,  848. 

and  does  not  tuscharge  the  underwriters,  427. 

mutinous  seizure  of  snip  by  orew  may  be  oonstrootive  total  loos,  1106. 

mutinous  seizure  of  goods,  1140. 

MUTUAL  CREDIT  CLAUSE,  110—116. 

MUTUAL  INSURANCE  ASSOCIATIONS  OR  CLUBS, 
origin  of,  80. 

must  be  registered  under  Companies  Aot,  1862.  .80. 
when  they  must  issue  policies,  80,  81,  note  {k), 
stamping  policies  of,  80. 
policies  of,  how  signed,  80. 
different  lands  of,  81. 
usual  rules  of,  82. 

mode  of  effecting  insurances  with,  82. 
when  loss  recoverable  from,  without  a  policy,  83. 
contributions  to  funds  of,  83. 
when  claimable  agidnst  non-members,  83. 
rules  of,  when  warranties,  84,  629. 
meaning  of  premium  in  rdation  to,  2,  note  (e), 
constructive  total  loss  under  rules  of,  1091,  note  {e). 


NAME  OF  MASTER, 
in  policy,  194. 

NAME  OF  PARTIES  OR  AGENTS, 

povision  of  28  Geo.  III.  c.  56,  as  to  insertion  of,  11,'  170,  171. 

how  inserted  in  policy,  11. 

prohibition  of  policies  in  blank,  169,  171. 

NAME  OF  SHIP, 

required  in  poUcy,  182. 

effect  of  mistake  and  degfree  of  accuracy  required,  182,  183. 

goods  by  ship  or  ships,  185.    {See  FhOATOQ  Touaaa,] 

NAMED  POLICY, 
defined,  9. 

NATIONAL  CHARACTER.    \_See  Aimr  Erekt  ;  DomciL.] 
enemies  cannot  be  assured,  85. 
for  commercial  purposes,  domicil  test  of,  90,  657. 
what  constitutes  domicil,  90 — 93. 

of  belligerent  trading  in  neutral  country,  93,  95,  657,  755. 
of  neutiuls  trading  in  belligerent  country,  93,  94. 
of  British  subject  trading  in  hostile  country,  95. 
of  consuls  engaged  in  trade,  93,  98. 
of  places  occupied  by  an  enemy,  96,  757. 
of  property  connected  with  trading  establishment  in  enemy's  oooniry, 

97,  658. 
of  inoduce  of  enemy's  country,  97,  660. 
of  goods  in  transit  to  or  from  enemy^s  country,  659. 
of  neutral  engag^g  in  enemy's  privileged  trade,  98,  664,  771. 
of  corporations,  99. 
of  Europeans  in  factories  in  the  East,  100. 
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NATIONAL  CHARACTER  OF  SHIPS, 
what  oonstitutee  wairanty  of,  630. 
not  mere  name,  630. 

evidenced  by  what  docmnents,  661 — 663. 

implied  condition  that  ship  shall  be  properly  documented,  727 — 732. 
when  sentence  of  foreign  Prize  Court  is  proof  of,  67<'>— 685. 

NATURAL  CAUSES, 

loss  due  to,  823—825.    [And  see  Weab  aitd  Tbib  ;  Mobtautt.] 

NECESSITY, 

Toyaffe  of,  must  be  pursued  direct  and  without  delay,  431. 
not  fdways  necessary  to  go  to  nearest  port  for  repairs,  429. 

NEGLIGENCE  CLAUSE, 

effect  of,  on  claims  for  general  ayerage  contribution,  923. 

NEGLIGENCE  OF  MASTER  OR  CREW, 

does  not  discharge  underwriter  where  loss  proximately  caused  by  perils 
insured  against,  798. 

nor  does  negligence  eyen  of  the  assured  personally,  unless  amounting  to 
dolus,  799. 

where  the  loss  is  directly  caused  by  the  acts  or  misconduct  (not  amounting 
to  barratiy)  of  the  master  or  crew,  or  of  the  assured  himself,  the  under- 
writer is  discharged,  798—801. 

NEUTRAL, 

who  is,  90—96,  765.    [See  DoMion. ;  National  Chabaoteb.  J 

loses  his  neutrality  by  residing  and  trading  in  enemy's  country,  93. 

preserves  it  by  leaving  belligerent  coxmtry  on  outbreak  of  war,  95. 

character  of,  residing  in  place  occupied  by  enemy,  96,  757. 

property  of,  connected  with   establishment   in   hostile  country,  deemed 

hostile,  97,  658. 
may  trade  with  the  enemy  and  insure  such  trade,  98,  756. 
except  as  to  privileged  trade  of  enemy,  98,  664,  771. 
duties  of,  664-674,  760-771. 

must  not  carry  simulated  papers,  nor  conceal  papers,  666. 
nor  disgfuise  iJellifferent  goods,  666. 
nor  carry  despatches,  669. 
nor  resist  right  of  search,  671—674. 
vioUting  blockade,  668,  760,  766-^770.     [See  Blockadb.J 
carrying  contraband,  670,  760—765.     [See  Contbaband.J 
flag  covers  enemy's  goods  under  Declaration  of  Paris,  672,  774. 

former  rule  different,  667,  772. 
goods  on  enemy's  merchant  shins  not  liaUe  to  capture,  667,  672,  772. 
seem,  when  on  enemy's  armed  snip,  667. 
warranty  of  neutrality.    [See  Wabbantdsb,  Expbess.] 

NEUTRALTTT.    [See  DoiaazL ;  National  Chabaotkb  ;  Nbuteal.] 
warranty  of,  665—685.    [See  Wabbantibb,  Expbbss.] 
definition  of  neutral  state,  759. 

documents  required  as  proof  of  neutrality  of  ship,  661—663,  730—732. 
when  sentence  of  fore^jn  Court  is  proof  of  want  of  neutrahty,  675—685, 

yoQ 732, 

any  state  may  be  treated  as  neutral,  though  it  has  ceased  to  observe  strict 

neutrality,  769.  ^ 

principal  duties  imposed  by  a  state  of  neutrality,  664—674,  760. 
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NEW  FOR  OLD, 

dedaction  of  one-thizd  new  for  old,  1024—1030.     [5^  Asjusoonn  of 
FAsnouLAB  Atebaob  oh  Ship.] 

NEWSPAPER  INTELLIGENCE, 

how  far  underwriter  presumed  to  haye  knowledge  of,  609,  617. 

NOTICE  OF  ABANDONMENT, 

what  it  is,  1091. 

re-insnrer  not  entitled  to,  326,  1191. 

mmeoessary  under  policy  on  profits  or  cominiwdan,  1090. 

neoessary  in  cases  of  constmctive  total  loss,  1091. 

reasons  for  the  role,  1092. 

nugatory  in  cases  of  absolute  total  loss,  1045,  1184. 

inoperatiTe  in  oases  of  average  loss,  1184. 

distinction  between  abandonment  and  notice  of  abandonment,  1045,  1182. 

assured  maj  refi:ain  from  giying,  and  elect  to  treat  loss  as  partial,  1092, 

1184,  1223. 
may  be  waived,  1062. 

effect  of  sale,  on  duty  to  give  notice  of  abandonment,  1055,  1056,  1059. 
unnecessary  after  a  '*  right  sale,"  1062. 
or  in  any  case  where  underwriters  could  do  nothing  in  consequeooe  thereof, 

1063,  1163,  1171,  1191. 
underwriters  have  no  right  to  defeat,  1126. 

on  what  kind  of  intelligence  assured  may  give  notice  of  abandonment,  1093. 
notice  may  be  gfiven  immediately,  if  report  is  probable,  1094. 
if  made  on  false  inteUieence,  1094. 
notice  must  be  justified  by  existing  facts,  1095. 
and  by  facts  as  they  exist  at  time  of  action  brought,  1096. 
meaning  of,  with  reference  to  freight,  1161. 
may  be  sometimes  necessary  in  order  to  recover  for  total  loss  of  freight, 

1163,  1164,  1191. 
may  make  master  agent  for  underwriters,  216,  1218. 
no  precise  form  required,  1189. 
must  be  direct  and  unequivocal,  1189. 

grounds  of  abandonment  should  be  sent  with  the  notice,  1190. 
no  deed  of  cession  requisite  to  complete  abandonment,  1190. 
should  be  given  promptiy,  1 192. 
no  fixed  rule  as  to  the  time,  1 109,  1192. 
whether  in  time  is  for  Court,  1274, 
if  the  intelligence  is  oertaui,  notice  ought  to  be  given  immediately,  1192, 

1193. 
if  doubtful,  assured  has  more  time,  1192,  1196. 
delay  only  allowed  to  verify  intdligence,  or  ascertain  real  nature  of  the 

loss,  1192. 
not  in  order  to  enable  assured  to  calculate  whether  advantageous,  1197. 
election  to  claim  a  partial  loss  is  final,  1192. 
but  change  of  circumstances  may  revive  right  to  abandon,  1195. 
effect  of  delay  due  to  default  of  owner  or  master,  1198. 
notice  once  accepted  by  underwriters  is  binding,  1199, 
what  amounts  to  acceptance  of  abandonment,  1200, 
time  for  accepting,  1201. 
revocation  of  acceptance,  1202. 
waiver  or  withdrawal  of  notice,  1202,  1203. 
lAnd  see  CoNBTBXTornrB  Total  Loss.] 

OLD  COMPANIES, 

former  monopoly  and  privileges  of,  78. 

OLD  MATERIALS, 

(lUowance  for  in  particular  average,  1030. 
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OPEN  COVER, 

an  inTalid  oontraot  of  BOft-inBnrance,  8,  186,  b.  (it). 

OPEN  POLICY, 

what  it  is,  9,  362. 

principles  on  which  amount  of  interest  is  estimated,  362. 

practical  rule,  363. 

mode  of  adjustment  in  cases  of  total  and  partial  loss,  364. 

proof  of  interest  at  risk,  364. 

msurable  value  of  ship,  365. 

of  freight,  365. 

of  goods,  365. 

where  invoieed  in  foreign  money,  366. 

where  bartered,  366. 

under  drawback,  366. 
floating  policies,  where  interest  fluctuates,  867. 

how  to  estimate  the  interest  under,  367,  368. 

OPENING  THE  POLICY, 

meaning  of,  as  applied  to  valued  policies,  340. 

former  erroneous  doctrine,  340. 

policy  maj  be  opened  where  whole  interest  valued  has  not  been  at  risk. 

345,  346. 
assured  only  recovers  in  proportion  to  amount  actually  at  risk,  346. 
but  valuation  remains  binding  as  to  value  of  whole  contemplated  cargo,  847. 

ORNAMENTS, 

when  worn  on  person  not  covered  by  policy  on  goods,  224. 

OUT  AND  HOME, 

a  voyage  out  and  home,  if  insured  at  a  single  premium,  is  one,  375. 
hence,  if  ship  seaworthy  at  outset  of  risk,  that  satisfies  the  warranty,  691. 

OUTFIT, 

when  ship's  stores  covered  by  policy  on  ship,  219. 

when  equipment  of  whaler  not  covered  by  policy  on  ship,  219. 

nor  by  pohcy  on  goods,  226. 

how  insured  in  the  United  States,  219. 

OVER-INSURANCE.    [iS^  Double  Issubanob.] 

OVER-LOADINa 

is  unseaworthiness,  717. 


P.P J.  POLICY.    ISee  Waobb  Pouot.] 

PAINTING, 

thirds  allowed,  1029. 

PARIS,  DECLARATION  OF,  672,  772,  774. 

PAROL  EVIDENCE, 

of  intention  to  deviate,  whether  admissible,  379. 
to  qualify  warranty  of  seaworthiness,  when  admiasible,  C 
lAnd  $e$  CoNSTBTTonov  or  Sba.  Polioibs.] 
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PAETICULAB  AVERAGE, 

diflerenoe  between,  and  partLcnLur  charges,  869,  1008. 
adjustment  of ,  1008. 

what  losses  are  partioular  ayerage  g^erally,  1009. 

owner  may  always  elect  to  dum  for,  instead  of  total  loss,   1033,  1092, 
1184,  1223. 
[And  tee  AiauffiMxsT  aw  TAxncuLLRAYERAOR;  Lo0BE8  oovsbed  bt  zbb 

POIJOT.] 

FABTICULAB  GHABGES.    [And  see  Sub  asd  Labottb  Gl^ubb.] 
distinction  between,  and  partioalar  ayerage,  869,  1008. 
when  and  how  reooyerable  from  nnderwriters,  869. 
only  if  inonrred  to  ayert  a  loss  for  which  nnderwiiteiB  would  haye  been 

liable,  870,  871. 
costs  of  rewsting  claim,  872. 
expenses  of  nnwipping,  warehousing,  and  re-conditioning  perishable  cazgo, 

873. 
imreasonable  expenses  not  recoyerable,  874. 
increased  freight  due  to  transhipment  usually  paid  as,  214. 
expenditores  for  necessary  repairs  of  ship,  875. 
may  not  be  added  to  particular  ayerage,  to  bring  loss  up  to  three  or  fiye 

percent.,  871. 

PABTKERS  AND  PART-OWNERS, 

implied  authority  of  partner  to  insure,  136. 

of  parirowner,  136. 

authority  of  a  part-owner  to  giye  notice  of  abandonment,  1188. 

PASSAGE  MONET, 

not  insurable  as  freight,  236. 

when  paid  in  adyance,  may  be  insured  br  passenger,  236. 
statutory  liabilities  of   shipowner  to  forward  passengers  to  destinatioii 
insurable,  236. 

PASSAGES  OF  SHIP, 

one  entire  yoyage  m^  comprise  seyeral,  375. 

when  a  ship  insured  out  and  home  is  still  on  her  first  Toyage,  1026, 
1027. 

PASSPORT, 

eridence  of  national  character,  661,  662. 

PATlfENT  OF  LOSSES.    [And  tee  Skctlement  of  Claim.] 
as  between  broker  and  underwriter,  104. 
as  between  broker  and  assured,  105. 
duty  of  broker  to  collect  and  pay,  119,  164. 
by  mistake,  when  recoyerable,  109,  1242,  1244,  1246. 
nght  to  set  ofT  claims  for  premiums,  &c.,  110---117. 
old  practice  as  to,  1241—1244. 
effect  of  subsequent  recoyery  of  thing  insured,  1245. 
rights  of  subrogation  after,  1225. 

PATMENT  OF  PREMIUM, 

as  between  broker  and  underwriter,  104. 

is  coDclusiyely  acknowledged  by  the  policy  as  between  the  underwriter  and 
the  asrared,  106. 
eyen  where  policy  contains  express  promise  by  assured  to  pay  under- 
writer, 106. 
assured  HaUe  to  broker  for,  107. 
right  to  set-off,  as  against  claims  for  losses  or  retozn  premiums,  110 — 117. 
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PENALTIES, 

for  breaoheB  of  Stamp  Act,  33. 

PEOPLE, 

Tneaning  of,  832. 

PERFECTINa  POLICY, 
by  delivery,  27. 

PEBn^  OF  THE  SEAS.    ^See  Lo0Beb  ootbbed  bt  thb  Pouot.] 

PETTT  AVEBAGES, 

what  they  are,  and  by  whom  paid,  1042. 

PIERS,  WHARVES,  DAMAGE  TO, 
whether  oovered  by  collision  daose.  795. 
limitation  of  shipowner's  liability  for,  802,  n.  (/). 

PILOT, 

seaworthiness  of  ship  in  respect  of,  702 — 704,  724. 

captain  onttinff  his  cables,  against  the  advice  of  pilot,  whereby  ship  drifts 
on  rocks,  is  barratry,  846. 

PIRATES, 

loss  by,  836. 

oomposition  with,  gives  a  daim  to  oontribntion,  925,  965. 

PLEDGEE, 

of  bill  of  lading  for  advances  may  insure,  292. 
of  property  has  an  insurable  intecrest,  298,  299. 

POLICY  OF  INSURANCE, 
what  it  is,  7. 

definition  of,  in  Stamp  Act,  7. 
when  required  by  Stamp  Ajot,  7. 
statutory  requisites  of,  8. 
different  kmos  of  policies,  9. 

interest  j^licies,  9. 

all  policies  imply  interest  unless  the  oontrary  appear  on  the  face 
thereof,  9. 

wagper  policies,  9. 

valued  policies,  9. 

open  policies,  9. 

voyage  policies,  9. 

time  policies,  9. 

mixed  time  and  voyage  policies,  9. 

named  policies,  9. 

floating  policies,  9. 
common  form  of  English,  10. 

Lloyd's  policy,  10. 

additional  clauses,  10. 

Institute  clauses,  10. 

club  policy,  Appendix  0. 
usual  clauses  in, 

name  of  assured  or  his  agent,  11. 

assignment  clause.  12. 

^*  lost  or  not  lost ''  cUuse,  13. 

dause  destnibing  the  vovage  insured,  14. 
subject  insured,  15. 
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POLICY  OF  TSSUBJiNCE—e<mtinued. 
Qsoal  oLaiues  in — eontinued, 

name  of  ship,  16. 
nutgter,  17. 

daoM  deeoribing'  duration  of  risk,  18. 

liberties  to  toncn  and  sta^,  19. 

▼aloation  dause  and  som  insured,  20. 

ennmeration  of  perils  insured  against,  21. 

sue  and  labour  clause,  22. 

waiyer  clause,  23. 

promise  to  insure  and  receipt  of  premium,  24. 

common  memorandum,  25. 

subsoription,  26,  102. 

sum  insured,  26. 

date,  26. 
stamping  of,  28,  31—33.    ISee  abo  Stamps  ;  Sup.] 
execution  of,  26,  102. 
deliTery  of,  27. 

adjustment  of.    [See  SBiTLEMEirr  or  Claimb.] 
express  warranties  in,  29. 
implied  conditions  in,  30. 
whether  slip  is,  34,  37,  38. 
when  assured  can  recover  without  a  policy,  36. 
agreement  to  issue,  39. 

specific  performauce  of  agreement  to  issue,  39. 
correction  and  alteration  of  policy  at  common  law,  40. 
rectification  of,  41 . 
correction  by  consent  of,  42. 
material  alterations  in,  43 — 45. 
alterations  in  relation  to  the  Stamp  Act,  46 — 51. 
forfeiture  of,  62. 

continuing  or  renewing,  53,  82,  440. 
rescission  of,  54. 

possession  of .  103,  119,  130—134. 
duties  of  broxer  entrusted  with,  163,  164. 
assured  may  maintaiu  trover  for,  130. 
and  broker  may  be  estopped  from  denying  its  existence,  130. 

POUCT  BROKEB.    [See  Bbozbb.] 

POUCr,  PROOF  OF  INTEREST.    [See  Waokb  Poliot.] 
policy  with  such  term  a  wager  policy,  311. 

PORT, 

national  character  of,  occupied  by  enemy,  96. 
limits  of  a  given,  fixed  by  mercantile  usage,  69,  454. 
meaning  of  word  in  policy,  397,  485. 

in  warranty  against  seizure  in  port,  903. 
of  loading  within  meaning  of  policy  on  goods,  448 — 454.    [See  Bubatioh 

OF  Risk.] 
of  discharge  within  meaning  of  policy  on  goods,  464 — 467.    [See  DusAOOV 

ovRrnKj 
commencement  of  risk  on  ship.     [See  Bubaxion  of  Risk.] 
**  from  "a  port,  473. 
<<  at  and  from  "  a  port,  474—485. 

"  port  of  loading,"  *  *  port  or  ports,"  **  port  or  places,*' 

485. 
island  or  district  containing  several  ports,  486. 
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end  of  riflk  on  ship.    [See  Dobition  of  Risk.] 
'    at  named  port  or  porfc  of  discharge  in  general,  487 — 495. 

afc  island  or  distriofc  containing  several  ports,  496 — 199,  603 . 

at  *'  port  or  ports  of  discharge,"  500. 

at  **  final  port "  or  "  last  port,"  601—503. 

at  "  any  port  or  ports  **  in  a  country,  503. 

in  **port^'  or  " harbour"  policy,  508. 
ship  may  yisit  intermediate,  when  there  is  a  usage,  391. 
unless  express  liberty  given  to  touch  afc  specified  ports,  392. 
what  ports  may  be  visited  under  liberty  to  touch,  &c.,  398 — ill.     [^See 

Dbviation.1 
order  in  which  ports  must  be  visited,  393,  394.    [^Sse  Dbviatiok.] 

PORT  DUES, 

ordinarily  petty  avera^,  1042. 

when  general,  or  particular,  average,  945 — ^958,  962 . 

PORTHOLE, 

open,  when  unseaworthiness,  720. 

PORT  POLICT, 

duration  of  nsk  in,  608 . 

PRACTICE.    [See  also  Evn>siroE.] 
Commercial  Court  procedure,  1269. 
the  Consolidation  Rule,  1270. 
order  for  ship's  papers,  1271. 

made  against  mortgagees,  cargo-owners  and  re-assured,  as  well  as  against 
smpowner,  1272. 
but  only  in  cases  of  marine  insurance  proper,  1272. 
assured  claiming  for  a  total,  may  recover  a  partial,  loss,  1284. 
as  to  paying  premium  into  Court,  1268. 

PRECIOUS  STONES.    [See  Jxweis.-] 

PREJUDICE, 
loss  by,  811. 

PREMIUM, 

definition  of,  2. 

dause  in  poUcv  acknowledging  receipt  of,  24. 

usage  that  unaerwriter  looKs  to  broker  for  payment  of,  106 — 108. 

payment  of,  in  account  between  broker  and  under tirriter,  104. 

actions  for  premiums,  and  right  to  set  off  against  losses,  111 — 116.    [See 

Bbokbb.] 
for  an  iUeg^  insurance,  109. 
broker's  lien  on  policy  for,  130—134. 
forms  part  of  insurable  value,  365. 
generally  deemed  to  be  included  in  valuation,  860. 
return  <a,    ISee  RBFOiur  ov  PBExnuc.] 

PREVENTION  OF  LOSS, 
duty  of  master  as  to,  215. 
liability  of  underwriters  for  expenses,  215. 
[And  eee  Stjb  and  Laboxtb  Cla.ubb.] 

PRIVILEaED  TRADE  OF  ENEMY.     [See  Tt.ltotat.itt  ;  Nbutbal;  Nbu- 

TBALITT.] 

destroys  neutral  character,  98. 
.  policy  for  neutral  engaged  in,  void,  98. 

PRIZE, 

what  it  is,  829. 

pzixes  made  after  peace  oonbluded,  881 . 
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TBJZE—MUinued. 

insurable  interest  in  pdzes  of  captors  and  prize  agents,  261,  801 — 306. 

of  the  Crown,  306. 
implied  anthoritj  of  prize  agents  to  insure  for  benefit  of  owners,  139. 

PBIZE  AGENTS.     [Sm  Pbxzb.] 

PRIZE  COUBTS.    [Srtf  FoBmoK  Jxtdcocbhtb  nr  Qunrzom  of  Fsiza.] 

PEODUOE  OF  ENEMY'S  SOIL, 
national  charaoter  of,  97. 

PROFITS  ON  CHARTER, 
insnraUe,  238. 
when  insoraUe  interest  oommenees,  279. 

PROFITS  ON  GOODS, 

insorable  in  this  country  and  abroad,  236. 

legal  grounds  for  their  insurability,  236. 

may  be  insured  either  in  valued  or  open  policies,  237. 

assured  must  show  that  some  profits  would  have  been  made,  237,  287. 

and  an  interest  in  the  goods  out  of  which  the  profits  were  to  arise,  287, 288. 

must  be  specifically  described,  240. 

profits  on  goods  not  yet  shipped  not  covered  by  common  poliey,  237. 

but  may  be  insured  by  specially  worded  policy,  237. 

partial  loss  on  profits,  881,  1041. 

total  loss  on  profits,  1090. 

notice  of  abandonment  unnecessary,  1090. 

PROMISSORT  REPRESENTATIONS,  638— 646.    [^  RsFsmmiTAXiov.] 

PROOF.    I8d&  EviDmroB.] 

FBO  BAT  J  FREIGHT, 

underwriter  on  g^oods  not  liable  for,  877. 
loss  on  freight  where  pro  raid  freight  earned,  879,  1166. 
liability  of,  to  g^end  average,  986. 

freight  earned  pro  raid  before  the  casually  does  not  vest  in  the  abandonee  of 
the  ship,  1179. 

PROTECnON  AND  INDEMNITY  ASSOCIATIONS.     [-«w  Mutual  Ih- 

SUBAVOB  ASBOOIAIIOira.] 

risks  undertaken  by,  8l. 

whether  they  must  issue  policies,  81,  n.  (k), 

PROVENDER  FOR  LIVE  STOCK, 

not  covered  by  policy  **  on  goods,"  227. 

PROVISIONS,  SHIP'S, 

covered  by  policy  on  ship,  219. 

except,  perhaps,  surplus  provisions,  219,  n.  (^). 

or  wnere  for  passengers'  use,  219,  n.  (a), 
whether  covered  by  hull  and  machine^  pouoy,  219,  n.  (A), 
to  what  amount  covered  by  time  poliey,  220. 
not  covered  by  policy  on  goods,  224. 

PROXIMATE  CAUSE.    [See  CAUSA  FSOXIMA.'] 

"PRUDENT  UNINSURED  OWNER," 

test  misunderstood  in  cases  of  alleged  constructive  total  loss,  1112,  1124. 

PUMPS, 

duration  of  risk  in  policy  on,  for  salvage  adventure,  471. 
deviation  under  policy  on,  for  salvage  adventoxe^  481,  n.  («). 

[^The  references  are  to4he  Secfwne,'] 
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PURCHASE  BY  MASTER  OF  SHIP, 
after  capture,  &o.,  effect  of,  1110. 

if  ship  restored  before  action  brought,  no  constructive  total  loss,  1110. 
effect  of  repurchase  of  ship  bj  master  in  cases  of  abandonment,  1219. 
underwrit€ns  may  accept  or  repudiate  acts  of  master,  1220. . 

QUARANTINE, 

expenses  of  ordinary  quarantine  not  general  average,  961. 
but  petty  average,  1042. 

QUESTIONS  BY  UNDERWRITER, 

misrepresentation  or  concealment  in  answer  to,  always  fatal  to  policy,  556, 
620. 

V 

RANSOM,  831,  966. 

RATIFICATION.    [See  Aamrre.] 

RATS, 

damage  done  to  hull  of  ship  by,  777,  826. 

RECEIPT  CLAUSE  IN  POLICY, 
form  of,  24. 
effect  of,  24,  106,  107. 

RE-CONDITIONINa  CHARGES, 

may  be  recoverable  under  sue  and  labour  clause,  873. 

or  as  particular  average,  1015,  1023. 

to  be  considered,  in  estimating  constructive  total  loss,  1151. 

RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID,  109,  1242—1246. 
when  action  can  be  maintained  against  broker,  1246. 

RECTIFICATION  OF  POLICY,  41. 

REFUGE,  PORT  OF, 

expenses  at.    [^See  Gehbbal  Avebiob.] 

REGISTER,  SHIP'S, 

proof  of  national  character,  661. 

RE.INSURANCE, 

.  its  nature  and  object,  322—324. 
formerly  Ulearal  in  this  country,  322. 
the  form  of  tne  contract,  323. 

whether  necessary  to  disclose  fact  of  re-insurance,  823. 
totally  distinct  from  the  original  insurance,  324. 
re-insurer  liable,  irrespective  of  payment  by  re-assured,  324. 
re-assured  must  prove  original  loss,  324. 
all  defences  open  to  re-insurers,  824. 

re- insurers  not  entitled  to  notice  of  abandonment,  326,  1191. 
effect  of  suing  and  labouring  clause  in  re-insurance  contracts,  326. 
amount  recoverable  in  open  policies,  326. 
tke  "re-insurance  clause'*—"  to  pay  as  may  be  paid  thereon,"  827. 

limited  effect  of,  and  relation  to  suinff  and  labouring  clause,  327. 

result  where  original  policy  and  re-msurance  policy  contain  different 
conditions,  328. 
as  to  insuring  solvency  of  underwriter,  329. 

RENEWING  POLICY,  63,  82,  440. 
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REPAIRS, 

expense  of  repairing  ship  is  particular  average,  1023. 

perhaps  also  olaimaole  under  sue  and  labour  dause,  875. 
mode  of  aajusting,  1023. 

deduction  of  one-third  new  for  old,  1024—1030. 
extra  cost  of  repairs  at  port  of  necessity,  1031. 
temporary  repairs  at  port  of  distress,  1031. 
adjustment  of  loss,  by  sale  of  goods,  to  repair  ship,  1031. 
expoise  of  repairs  actually  done  may  be  added  to  total  loss,  1032,  1222. 
but  not  the  estimated  cost  of  repairs  never  in  fact  made,  1032,  1221. 
unless  the  particular  average  and  the  total  loss  fall  under  different  i>oliciee, 

1222. 
repairs  in  a  port  of  refuge,  948. 
owner  may  elect  to  repair,  instead  of  nUimiup  for  total  loss,  1033,  1092, 

1184,  1223. 
how  to  calculate  cost  of  repairs,  in  estimating  whether  a  constructive  total 

loss,  1128. 
partial  repairs  at  port  of  refuge  may  be  added  to  subsequent  complete 

repairs,  1129. 
and  expense  of  extricating  ship  from  peril,  1129. 
thirds  not  to  be  deducted  m  estimating  cost,  1129. 
how  to  estimate  cost  of  repairing  a  decayed  ship,  1130 — 1132. 

REPRESENTATION. 

I.  G^eral  principles  on  which  misrepresentation  and  concealment  avoid 
contracts, 

misrepresentation  and  concealment  generally,  522. 

misrepresentation  or  concealment  after  slip  initialed  has  no  effect,  522. 

makes  contract  voidable  by  innocent 
party,  523. 

the  reason  of  this,  535. 

when  election  to  avoid  must  be  made,  523 — 525. 

cancelling  policy,  when  avoided,  526. 
n.  Representations  as  distinguished  from  warranties :  gpround  on  which  mis- 
representation avoids  the  policy, 

definition  of  a  representation,  527. 

classification  of  representations,  527. 

representations  may  be  either  oral  or  written,  528. 

distinction  in  form  between  a  representation  and  a  warranty,  529. 

difference  in  effect  between  a  representation  and  a  warrantv,  530. 

misrepresentation  does  not  avoid  policy,  unless  material ;  aiiUr,  of 
warranties,  531. 

when  statements  written  in  the  policy  can  be  construed  as  represen- 
tations, 532. 

cases  of  implied  representations,  533,  534. 

doctrines  as  to  g^round  on  which  misrepresentation  avoids  the  policy,  535. 

actual  fraud  not  necessary,  535. 

implied  condition  that  no  misrepresentation  or  concealment,  535. 

fraudulent  misrepresentation  may  avoid  policy,  though  not  material, 
536. 

to  avoid  the  policy,  loss  need  not  be  connected  with  misrepresentation, 
537. 

where  no  fraud,  assured  entitled  to  return  of  premium ;  alitor,  where 
there  is  fraud,  537. 

division  of  positive  representations  into  affirmative  and  promissory,  538. 

representations,  though  affirmative  in  form,  promissory  in  effect,  538. 

whether  any  difference  between  effect  of  promissory  and  affirmative 
representation,  639,  540. 

oases  in  which  it  has  been  held  that  the  misrepresentation  of  a  future 
event  avoids  the  policy,  641,  543. 
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REPRESENTATION-H^ofi^mM;^;. 

II.  Representations  as  distingxiished  from  warranties,  &c. — continued. 

whether  the  doctrine  of  promissorr  representations  ia  now  tenable,  542 

—544. 
distinction  between  promissory  representations  and  statements  of  ex- 
pectation, 546. 
the  latter  only  avoid  the  policy  where  actually  fraudulent,  545,  546. 
when  a  representation  positive  in  terms  is  construed  as  a  statement  of 
expectation  or  belief,  547 — 649. 
from  the  position  of  the  parties  or  the  facts  of  the  case,  547,  548. 
from  the  terms  of  the  statement,  549. 
positive  misstatement,  though  mainly  a  wrong  inference  from  facts 

truly  communicated,  avoids  the  policy,  650,  551. 
statements,  professedly  founded  on  information,  need  only  be  honestly 

made,  552. 
when  assured  responsible  for  truth  of  information  derived  &om  his 

agent,  553. 
IH.  Materiality  of  representations, 

definition  and  test  of  materiality,  554. 

misrepresentation  which  did  not  influence  the  underwriter  will  not  avoid 

the  policy  though  material,  655. 
when  representation  presumed  to  have  influenced  underwriter,  555. 
where   representation   is   made   in    answer  to  inquiry,  question  of 

materiality  does  not  arise,  555. 
misrepresentation  of  contents  of  Lloyd's  lists  wiU,  if  material,  avoid 

the  policy,  556. 
rate  of  premium  as  a  test  of  materiality,  556. 
materiality  a  question  for  the  jury,  557,  1274. 
whether  evidence  of  skilled  witnesses  is  admissible  as  to  materiality, 

626. 

IV.  What  substantial  oomp|lianoe  with  a  representation  is  required, 

if  fraudulent,  any  varianoe  between  tne  statement  and  the  fact  may 

avoid  the  policy,  558. 
if  no  fraud,  only  a  substantial  compliance  is  required,  559. 
oases  of  substantial  compliance,  559,  560. 
signing  policy,  the  terms  of  which  are  inconsistent  with  a  representation, 

when  a  waiver,  561,  569. 
representation  may  be  withdrawn  before  contract  concluded,   661, 

667—669. 
when  representation  promissory,  does  its  falsification  avoid  the  policy 

ab  initio,  562. 
result  of  representation  being  falsified  by  act  of  the  home  government, 

by  overb^Eiring  force,  or  unavoidable  aoddent,  663. 

V.  Construction  of  a  representation, 

words  are  to  be  taken  in  plain  meaning,  564. 

statements  that  ship  was  '*  on  the  ooast,"  or  "  all  well,"  on  a  given 

day,  564. 
words  designedly  ambiguous,  565. 
words  obviously  ambiguous  without  fraud,  665. 
technical  or  peculiar  words  to  be  construed  with  reference  to  usage, 

566. 
representation  refers  to  time  of  making  contract,  667. 
previous  statements  controlled  by  what  is  said  then,  567. 
initialing  of  slip  concludes  contract,  568. 

representation  may  be  withdrawn  before  contract  concluded,  569. 
what  diligence  required  to  correct  a  representation,  670. 
YI.  Misrepresentation  to  first  underwriter  extends  to  all, 
limitations  on  this  rule,  671 — 673. 
what  representations  it  extends  to,  671,  673. 
it  applies  to  names  on  slip,  572. 
rule  not  favoured  in  our  Courts,  673. 
where  first  underwriter  a  <*  decoy,"  this  avoids  the  contract,  674. 

[2%«  references  are  to  the  Seetione.'] 
VOL.  u.  6  k 


Digitized  by 


Google 


1600  INDEX. 

BEPUBCHASE  OF  SHIP  AND  CABGO  BT  MAS1*EB.    [See  PuBasini 
btMabtsb.] 

RESCISSION  OF  POUGY,  64. 

RESPONDENTIA.    [See  Bottoket.] 

RESTAMPma  POLICIES, 

when  neoesaary  in  oonseqnenoe  of  alteration  in  terms,  46 — 60. 
effeot  of  not  restamping  on  pdlioy,  61. 

RESTITUTION  OF  SHIP  OR  CARGO, 
ezpensefl  incurred  for,  876. 

RETURN  OF  PREMIUM, 

broker's  right  to  set  off,  116—118. 
now  dealt  with  as  an  average  loss,  116. 
where  risk  has  never  commenoed,  1247. 

bat  no   proportionate   return,  where   entire  risk   onoe  commenoed, 
1247. 

as  in  policies  ^*  at  and  from,''  thonffh  ship  lost  before  loading,  1261. 

or  though  ship  may  sail  onseaworthj  for  the  voyage,  1261. 

no  return  of  premium  in  oases  of  deviation,  1261. 

termination  of  risk  before  making  of  policy  is  no  ground  for  retozn, 
1248. 

apportioned  return  where  several  distinct  risks,  1249. 

insurance  on  time  at  an  entire  premium  is  an  entire  risk,  1261. 

so  also  insurance  of  a  round  voyage,  1261. 

foreign  law,  1262. 
in  cases  ol  illegality  or  fraud, 

effect  of  Gaming  Act,  1892..  1263. 

where  risk  illegal,  no  return  of  premium,  1263. 

wager  policies,  1263. 

dis^ction  between  contracts  executed  and  executory,  1264. 

if  risk  has  commenoed,  no  return  of  premium  in  req)ect  of  iUogal  con- 
tract, 1266. 

except  where  ignorance  of  fact,  1266. 

how  affected  by  illegality  of  insurance,  121,  1266. 

premium  must  be  returned  where  policy  voiid  by  fraud  of  underwriter, 
1256. 

but  not  where  the  fraud  is  of  the  assured,  1266. 

where  mere  misrepresentation  without  actual  fraud,  1266. 

where  policy  is  rendered  void  ab  initio  by  non-compliance  with  war- 
ranties, 1266. 

or  by  making  a  material  alteration,  1266. 
for  want  of  interest,  &c.,  332,  1267. 

under  the  Prize  Acts,  1258. 

for  short  interest,  1259. 

for  over-insurance,  332,  1260. 

no  return  for  over-insurance  on  valued  polioiee,  1260. 

in  case  of  double  insurance,  1260. 

apportionment  of  return  amongst  several  insurers,  1261,  1262. 
under  express  stipulation,  1263. 

in  case  the  ship  sails  with  convoy  and  arrives,  1263,  1264. 

"for  arrival,"  1266. 

<*  if  the  ship  sails  with  convoy,"  1266. 

if  ship  be  sold  or  laid  up,  1267. 
paying  the  premium  into  Court,  1268. 

[2%tf  references  are  to  the  Sections.'] 
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BEVENUE  LAWS, 

liflkB  in  oontravention  of  our  own  illeg^,  741. 
of  fordgn  states  disregarded  in  oar  Courts,  742,  809. 
and  loss  through  their  breach  reooyerable,  809. 
if  underwriter  nad  notice  of  risk,  744. 

RIGGING, 

damage  done  to,  when  particular  average,  and  when  wear  and  tear,  776. 
when  general  average,  928,  929,  932. 

BISE, 

exposure  to  risk  of  perils  insured  against  indispensable  in  contract,  5,  6. 

change  of.     ^See  Dbyiation  ;  Dblat  ;  Chanoe  of  Risk.] 

commencement,  continuance  and  end  of.    [^See  DuiLiTiotr  of  Risk  ;  TncB 

Policy.] 
duration  ($.    [See  Dusatiok  of  Risk  in  VoTAas  Pouoies  ;  TncB  PouoT.] 

RISK  OF  CRAIT, 

clauses  to  cover,  in  policy  on  goods,  447. 

RIVER  NAVIGATION, 

risk  of.  In  lighters,  when  usual,  is  covered  by  common  policy  on  goods,  457. 
-what  is  seaworthiness  for  stage  of,  699 — 701 . 

ROBBERY, 

distinction  between,  and  theft,  837. 

of  gold,  jewels,  &c.,  not  at  risk  of  shipowner,  802. 

ROYAL  EXCHANGE  ASSURANCE  CORPORATION, 
incorporation  and  former  monopoly  of,  78. 
right  to  plead  the  general  issue,  78,  n.  (/). 

RUNNING  DOWN  CLAUSE.    [See  Collision.] 

RUNNING  LANDING  NUMBERS,  899. 


SAFE  IN  POBT, 

warranty  that  ship  is,  640. 

SAFELY  LANDED, 

goods  are  covered  until,  466,  460,  461,  464. 

SAFETY, 

ship  must  be  in  good,  at  terminm  a  quo  before  policy  can  attach,  474,  475, 

478,  480. 
meaning  of  **  moored  in  good  safety,'*  488 — 491. 
warrant  of  ship's,  640. 

SAILING,  TIME  OF, 

warranties  as  to,  641—653.    fiS^  Wabbanties,  Ezpbess.] 
when  material,  to  be  disclosed,  592 — 694. 

SAILS, 

what  damage  to,  is  particular  average,  and  what  wear  and  tear,  776,  822. 
what  general  average,  934. 

[^The  references  are  to  the  Sections.'] 
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SALE  OF  SHIP  OR  OF  WHOLE  OR  PART  OF  CARGO  BY  MASTER. 

[See  Mabtbb  ;  Absoluts  Total  Loss  ;  Constbxtotivb  Total  Lose.] 
underwriter  on  goods  not  liable  for  sale  to  defray  repairs  of  ship,  781. 
sale  can  never  transfoim  an  average  into  a  total  Icms,  whether  of  goods  or 

ship,  801,  1065,  1113. 
eflPectof  *♦  right  sale,"  1055,  1066,  1059. 
effect  of  sale  on  prior  notice  of  abandonment,  1064. 

BALES, 

of  damaged  goods,  when  underwriter  pays  expenses  o^  1019. 

SALTPETRE, 

not  indoded  under  the  word  **  salt "  in  the  oommon  memorandum,  883. 

SALVAGE, 

deviation  solely  to  save  property  avoids  policy,  434. 

deviation  to  save  life  justifiable,  431. 

liability  of  underwriter  for,  as  loss  by  peril  insured  against,  863. 

if  earned  under  Maritime  Law  is  not  within  sue  and  labour  clause,  864,  865. 

result,  where  particular  average  damage,  apart  from  salvage,  amounts  to 

100  per  cent.,  is  that  salvage  is  not  recoverable,  864 — 867. 
can  salvage  charges  be  recov^ied  as  well  as  a  total  loss  ?  867. 
life  salvage  not  recoverable,  868. 
liability  of  abandonee  of  ship  for,  1211. 
is  transferred  to  the  underwriters  by  abandonment,  1205. 
in  all  cases  of  total  loss,  absolute  or  constructive,  1045,  1182,  1214. 
effect  of  abandonment  as  a  transfer  of  salvage,  1205—1210. 
distribution  of  salvage  amongst  different  sets  of  underwriters,  1215—1216. 
as  between  insurers  and  bottomry  bondholders,  1217. 
lAnd  see  ABAifDOzncENT.] 

SALVAGE  LOSSES, 

total  losses  with  benefit  of  salvage,  1205. 
adjustment  of.     [See  Adjusticbnt  of  Total  Losses.] 

"SALVAGE  LOSSES  WITHOUT  ABANDONMENT,"  1046. 

SALVAGE,  WITHOUT  BENEFIT  OF, 

clause  makes  policy  wager  uolicy,  311.   ^See  Waobb  Poliot.] 
opinion  of  Judges  as  to  enect  of  dause,  when  thing  insurea  incapable  of 
salvage,  312,  n.  («). 

SEA  LETTER  (OR  PASSPORT), 

evidence  of  national  character,  661,  662. 

SEAMEN'S  EFFECTS, 
insurable,  244,  245. 
but  not  as  << goods,"  224. 

SEAMEN'S  WAGES.    [See  Waobs.] 
not  insurable,  244,  808. 
but  goods  the  proceeds  of,  are,  244. 

SEARCH,  RIGHT  OF, 

resisting,  is  breach  of  neutrality,  671,  760. 

effect  of  Declaration  of  Paris  on,  672. 

doctrine  of,  expounded  by  Lord  Stowell,  673. 

consequences  of  resistance  to,  673,  674. 

limitations  upon,  674. 

putting  neutral  goods  on  enemy's  ahned  vessel  shows  intenti<m  to  zeeist,  667. 

[2%tf  references  are  to  the  Sectione,'] 
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SEAWORTHINESS,  IMPLIED  "WARRANTY  OF, 

is  implied  in  Toyage  policies  only,  30,  686,  697. 

may  be  waiyed  without  fresh  stamp,  49. 

general  doctrine  and  meaning  of,  686. 

only  exdnded  by  clearest  lang^uage,  686. 

"  seaworthiness  "  a  variable  term,  687,  710. 

breach  of,  avoids  contract,  688. 

though  unseaworthiness  remedied  before  loss,  688. 

or  assured  ignorant  of  defect,  688. 

warranty  is  implied  in  policies  on  goods,  689. 

does  not  extend  to  lighters  in  whion  goods  are  landed,  689. 

nor  to  goods  themselves,  689. 

may  be  waived  by  nnderwriters,  690. 

does  not  imply  that  ship  shall  continue  seaworthy,  691,  693. 

nor  extend  to  conduct  of  crew  during  voyage,  692,  693. 

effect  of  admission  of  seaworthiness  m  policy,  694. 

law  as  to,  in  United  States,  695. 

whether  parol  evidence  admissible  to  vary,  696. 

not  implied  in  time  policies,  697. 

there  are  degrees  of  seaworthiness,  698. 

seaworthiness  in  port  under  policy  **  at  and  from,"  698. 

unseaworthiness  on  sailing  under  policy  *'  at  and  from,"  698. 

doctrine  of  voyages  in  stages,  699. 

effect  of  doctrme  of  stages,  700. 

stages  of  river  and  sea  voyage,  701. 

stage  of  voyage  for  which  a  pilot  is  required,  702 — 704. 

stages  for  ooiding,  706 — 707. 

whether  warranty  implied  when  ship  at  sea  at  beginning  of  risk,  708. 

whether  modified  when  voyage  begms  at  a  distant  port,  709. 

no  fixed  standard  of  seaworthiness,  710. 

standard  varies  with  voyage,  710. 

and  with  class  of  ship,  710. 
standard  has  been  raised,  711. 
whether  it  varies  with  nationality  of  ship,  711. 
extent  of  warranty  dejpends  on  subject  of  insurance,  712. 
definition  of  seaworthmess  as  regards  huU,  stores  and  rignng,  713,  718. 
presumption  when  ship  found  imseaworthy  soon  after  saiung,  714. 
imseaworthiness  for  want  of  knees,  716. 

for  decayed  ironwork  and  timbers,  716. 

through  overloading  and  want  of  trim,  717. 

because  ship  not  fitted  for  particular  cargo,  717. 

for  rotten  sails,  718. 

defective  stores,  718. 

insufficient  ground  tackling,  718. 

for  want  of  stores  and  medicines,  719. 
bunker  coals,  719. 

through  non-adjustment  of  compasses,  720. 
neglect  of  some  precaution,  720. 
open  port,  720. 

as  regards  master,  721. 

mates  and  crew,  722,  723. 
pilot,  724. 
proof  of  unseaworthiness,  714,  726,  726. 
seaworthiness  is  a  question  for  jury,  726, 1274. 
whether  warranty  has  been  waived  is  for  Court,  1274. 
necessity  of  proper  documents  on  board,  728 — 732. 

[See  IxnjBD  Condition  that  Ship  shall  bb  pbofeblt  Dooxticsntsd.] 

SEIZURE.    ISee  Captubb.] 
SELLER.    [See  Yxndeb  and  Vbndob.] 
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SENTENCE, 

of  foreign  Prize  Ck>iirfc,  676 — 685.    lSe$  Fo£EiaH  JuDCOCExnB  nr  Qujbtionb  of 
Pbize.] 

SET-OFF, 

between  assored,  broker,  and  underwriter,  110—118. 

SETTLEMENT  OP  CLAIM, 

old  praotioe  as  to.    ^See  ADra&ntssrr  ov  thb  Pouot.] 

modem  practice,  103 — 106. 

accounts  as  between  broker  and  assured,  104. 

only  oonclusiye  as  against  assured,  if  cognizant  of  usage  of  Lloyd's,  124 — 

129. 
bow  underwriter  disobarged  at  common  law,  125,  127. 
broker  must  have  tbe  policy  in  his  hands,  126. 
and  there  must  have  been  a  specific  payment  in  respect  of  the  specific  loss, 

127. 

SHARE  IN  COMPANY, 
uninsurable,  249. 

shareholder  cannot  insure  property  of  company,  249,  307. 
whether  shareholder's  interest  in  adventure  insurable,  249^  307. 

SHAREHOLDEB.    [See  Shabb  in  CoicPAinr.] 

SHIP,  DURATION  OF  RISK  ON.    [See  DuBAZiQir  of  Risk  in  Yotaob 
PoLxoiBs;  TncE  PouoT.] 

SHIP,  INSURANCE  OF, 

how  insured  by  common  policy,  218. 
what  is  covered  by  policy  on,  in  conmion  form,  218. 
not  cargo,  218. 

provisions,  stores  and  tackle,  219. 

outfit  in  the  sense  of  stores  and  provisions  for  the  voyage,  219. 
not  outfit  and  fishing  stores  of  whaling  ships,  219. 
bunker  coals  and  engine  stores,  220. 
the  boats,  221. 

insurable  interest  in  ship  of  shipowner  and  charterer,  261,  1278. 

after  sale,  281. 

lender  and  borrower  on  bottomry,  289,  290. 

mortgagor  and  mortgagee,  298,  299. 
nature  or  extent  of  assured's  interest  need  not  generally  be  disokfled,  261, 

252. 
except  in  insurance  by  holder  of  bottomry  bond,  243,  262. 
and  perhaps  by  captor,  251. 
owner  of  cargo  cannot  insure  ship,  310. 
proof  of  interest  in  ship,  1278. 

"SHIP  OR  SHIPS," 

insurance  on  goods  on  board ''ship  or  ships."    [^  FLOAXzva  Policies.] 

SHIP-BROKER, 

can  insure  his  commission,  240,  297. 

SHIPOWNER, 

his  insurable  interest  in  ship,  261,  281. 

how  far  protected  by  the  ordinary  policy,  218 — 221. 

insurance  of  his  liabilities  for  imj^roper  navigation,  7,  250,  280,  81,  n.  {k), 

as  earner  of  passengers,  235,  280. 

as  carrier  of  goods,  257,  309. 
may  be  insurer  of  goods  carried  by  him,  7. 
his  insurable  interest  in  freight,  262. 
when  it  commenoes,  265 — 279. 
his  insurable  interest  in  average  expenses,  280. 

[^The  references  are  to  the  Sections. ^ 
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SHIPOWNERS'  CLUBS,  80—84.    [See  Mutual  Insubahob  AflSOOUTioir.] 

SHIPOWNER'S  LIABILTTIES, 

for  improper  navi^tion,  insurable,  250,  280. 
whether  a  policy  is  required,  7,  81,  n.  {k), 
as  carrier  of  passengers,  insurable,  235,  280. 

goods,  give  insurable  interest  in  the  goods,  257,  309. 

SHCPPINa  CHARGES, 

included  in  insurable  value  of  g^oods,  365. 

SHIP'S  HUSBAND, 

has  no  implied  authority  to  inmire  for  owners  of  ship,  136. 
insurable  interest  of,  in  his  commission,  240. 
quarey  as  <<  disbursements,"  246. 

SHIP'S  PAPERS, 

order  for.    [See  Pbaoiiob.] 

SHIPWRECE.    [See  LoesBS  Cotsbsd  bt  thb  Poliot  ;  Abbolutb  and  Coitstbuc- 

TIYB  TOTAI.  Loss  ON  ShIP.] 

SIMULATED  PAPERS, 

carrying,  without  leave,  is  breach  of  warranty  of  neutrality,  668. 
and  of  condition  that  slup  shall  be  properly  documented,  732. 
carriage  of,  is  proved  by  sentence  of  foreign  Prize  Court,  683,  732. 

SINGLE  AND  CROSS  LIABILrnES,  793,  794. 

SINKING, 

what  is  a,  891. 

SISTER  SHIP  CLAUSE,  795. 

SLAVES, 

not  a  legal  subject  of  insurance,  245,  n.  {/). 
loss  by  mortality  of  negro  slaves,  when  underwriter  liable  for,  781. 
[See  Live  Stock.] 

SLIP  OR  LABEL, 

what  it  is,  34,  102. 
specimens  of.  Appendix  C. 
formerly  not  admissible  in  evidence,  34. 
now  admissible,  34,  37,  n.  (a). 
not  enforceable  in  equity,  35. 
whether  it  can  now  be  stamped  as  a  policy,  37,  38. 
course  of  business  as  to,  102. 

concealment  or  misrepresentation  relates  to  time  when  slip  initialed,  522, 
567-569,  576. 

ftMATT.  DAMAGE  CLUBS,  81. 

SMUGGLING, 

adventure  in  violation  of  British  revenue  laws  uninsurable,  741. 
aliteTj  when  against  those  of  foreign  states,  742. 

if  underwriter  has  notice  of  nature  of  risk,  744. 
without  owner's  privity  is  barratry,  844. 

SOLVENCY  OF  THB  UNDERWRITER, 
insurances  on,  legal  in  this  country,  329. 

SOUND  AND  DAMAGED  VALUES,  1013. 

TThe  references  are  to  the  Sections,'} 
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SPARS, 

what  damage  to,  U  particular  average,  and  what  wear  and  tear,  776. 
what  g^eial  average,  934. 

SPECIE  AND  RETURNS, 

policy  on,  does  not  cover  advance  by  charterer,  248. 

SPECIES, 

what  amoTmts  to  loss  of,  1067,  1076, 1080. 

SPECIFIC  DESCRIPTION, 

of  nature  or  extent  of  interest,  when  ueoessary,  251,  252. 

when  not,  251,  252. 
of  bank  notes  and  bills,  224. 
of  deck  goods,  225. 
of  live  stock  and  provender,  227. 
of  profits  on  goods  and  oommissions,  241. 
of  interest  of  lender  on  bottomry  and  respondentia,  243. 

SPOILED  STAMPS,  33. 

SPOLIATION  OF  PAPERS, 

is  breach  of  neutral  conduct,  666. 

SPONTANEOUS  COMBUSTION,  778,  828. 
danger  of,  807. 

STAMP  ACT, 

definition  of  policy  in,  7. 

when  policy  oompulsorv  by,  7. 

requisites  of  policy  under,  8,  31. 

scale  of  duties  under,  31. 

effect  of  omission  to  stamp  under  old  law,  32. 

stamping  policy  after  execution  under,  32. 

penalties  for  breaches  of,  33. 

Xiled  stamps,  33. 
ict  of  Stamp  Acts  on  slip,  34,  35,  37. 
whether  a  slip  can  be  stamped  as  a  policy,  37,  38. 
alterations  in  policy  as  affected  by  Stamp  Act,  46 — 51. 

STAY,  TO  TOUCH  AND.    [See  Lxbbbtt  to  Touch  and  Stay.] 

STEAM, 

loss  by  explosion  of,  828,  861. 

STOPPAGE  IN  TRANSITU, 

effect  of,  on  insurable  interest  iu  goods,  286. 

STORES, 

ship's  stores  and  provisions,  when  covered  by  policy  on  ship,  219,  220, 

fishmg  stores  for  whaling  voyages  not  covered,  2]  9. 

bunker  coals  and  engine  stores,  when  covered,  220. 

whether  covered  by  ^licy  on  hull  and  machinery,  220. 

how  far  covered  by  time  policy,  220. 

sufficient  supply  of,  necessary  for  seaworthiness,  713,  718,  719. 

STOWAGE, 

bad,  is  unseaworthiness,  717. 

STRANDING.    [See  Lobsbs  Covssed  bt  thb  Polzct.] 

[  I%e  references  are  to  the  Sections,! 
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STEANDING  WITHIN  THE  MEANING  OF  THE  MEMORANDUM, 

there  must  be  a  settling  down  on  the  obstraoting  object,  not  a  mere  touch 

and  ^y  888. 
grounding  must  not  be  in  the  ordinary  oourse  of  things,  889. 

but  unusual  or  accidental,  890. 
instances,  890. 

STRANDING,  VOLUNTARY, 

a  general  average  loss  when  ship  is  got  off  again,  937. 

though  not  treated  so  in  this  country,  938. 
where  ship  lost,  but  cargo  saved,  939 — 942. 
in  the  United  States,  940. 
purposely  running  ship  on  shore  is  a  stranding  within  the  memorandum,  886. 

STRIKING  OFF  LOSSES, 

what  it  was  under  old  practice,  1241. 
effect  of,  on  underwriter's  liability,  1242. 

SUBJECTS  OF  MARINE  INSURANCE, 

in  general  everything  exposed  to  sea  nsiks  may  be  insured,  217. 

ship,  218—221. 

hull  and  machinery,  218,  220. 

goods,  222—228. 

freight  and  advanced  freight,  229—234. 

passage  money,  235. 

profits,  236—239,  241. 

commissions,  240,  241. 

bottomry  and  respondentia  loans,  242,  243. 

seamen's  wages  probably  uninsurable,  244. 

seamen's  effects,  244. 

master's  wages  and  effects,  245. 

slaves  uninsurable,  245,  n.  (/). 

disbursements,  246—247. 

bills  of  exchangee,  248. 

specie  and  retimis,  248. 

money  advanced  on  accoimt  of  freight,  248. 

shares  in  companies  uninsurable,  249. 

shipowner's  liabilities,  250. 

nature  and  extent  of  interest  in  subject  need  generaUy  not  be  described, 

251,  252. 
extent  of  interest  intended  to  be  insured  is  for  jury,  1274. 

SUBMERSION, 

whether  necessarily  a  total  loss,  1048. 

SUBROGATION, 

principle  of,  1225,  1226. 

distinction  between,  and  abandonment,  1227. 

Bometimee  confused,  1230. 

can  subrogation  give  underwriters  more  than  an  indenmity  P  1228 — 1280. 

limitations  of  the  doctrine,  1231—1236. 

underwriter  can  only  stand  ia  the  shoes  of  the  assured,  1231. 

rights    of   subrogation  are   commensurate  with    underwriter's   liability, 

1232,  1238. 
not  entitled  to  thirds  or  to  demurrage  paid  by  tort  feasor  where  these  are 

not  included  in  his  settlement  with  his  assured,  1233. 
must  assured  be  entitled  as  of  right  to  all  advantages  daimable  by  insurer? 

1234—1236. 
effect  of  subroffation  on  g^ts  received  by  assured,  1236. 
subrogation  where  several  insurances  l^  different  persons  exceeding  value 

of  thing  insured,  333,  334,  1237. 
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SUBROGATION— <;oiKt«««/. 
bailor  and  bailee,  1238. 
mortgagor  and  mortgagee,  333,  1239. 

on  wnioQ  set  of  underwriters  does  loss  eventoally  fall?  1238,  1239. 
assured  must  not  prejudice  insurer's  rights  of  subrogation,  1240. 
should  disclose  unusual  terms  in  contract  of  carnage  which  may  affect 

insurer's  rights  of  subrogation,  1238. 
may  give  a  c^vditional  release,  1240. 

SUBSCRIPTION  OP  POLICY, 
mode  of,  26,  102. 
at  Lloyd's,  77. 

each,  at  Lloyd's  makes  a  separate  contract,  26, 77. 
by  partners,  79. 
by  companies,  79. 
by  mutual  associations,  80. 
by  agents,  166. 
proof  of  agent's  authority,  166,  1276. 

SUBSTITUTED  CARGK), 

covered  by  policy  on  goods,  222. 
freight  and  expenses  of,  880. 

SUBSTITUTED  EXPENSES,  963. 

SUBSTITUTED  SHIP, 
freight  of,  881. 

SUCCOURlNa  DISTRESSED, 

deviation  for  purpose  of,  is  justifiable,  434. 

SUE  AND  LABOUR  CLAUSE.    [And  see  Pabhouulb  Chabobb.] 
form  of,  22. 

object  of  the  clause,  866. 
maritime  salvage  not  recoverable  under,  864. 
effect  of,  in  pohoy  of  re-insurance,  325,  327,  866. 
particular  charges  recoverable  under,  869. 

if  incurred  in  order  to  avert  a  loss  which  would  fall  on  insurers,  870,  871. 
costs  of  resisting  claim  for  which  underwriters  would  have  been  liable,  872. 
expenses  to  avoid  deterioration  of  cargo,  873. 
only  reasonable  expenses  recoverable,  874. 

SUEZ  CANAL, 

grounding  in,  901. 

SUM  INSURED, 
clause  for,  26. 
must  be  stated  in  policy,  8,  26. 

"SUNK  OR  BURNT," 

in  the  memorandum,  882,  891. 

SUSPICION  OF  DAMAGE, 
lossby,  784,  811. 

SUSPICIOUS  PAPERS, 

carrying,  is  breach  of  warranty  of  neutrality,  666. 

T.  L.  0.    I8ee  Toial  Loss  Only.] 
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TACKLE, 

defect  in  gfronnd  taokle  is  niiBeaworthiness,  718. 

fishing  tackle  of  whaling  ships  not  ooyered  bj  general   insurance   on 

»* goods"  or  "ship,"  219,  226. 
comes  under  head  of  "  outfit,"  219. 

TAKINGS  AT  SEA,  829. 

TECHNICAL  WEAR  AND  TEAR,  777. 

TELEGRAPH, 

dutj  of  principal  to  telegraph  information  to  a^ent  insuring,  677. 
duty  of  agent  to  teleg^raph  mformation  to  principal,  586. 

TEMPORARY  REPAIRS, 

incases  of  constructiye  total  loss,  1129. 
when  particular  average,  1031. 

TERMINATION  OF  RISK, 
in  Yoyagpe  policies.  \^See  I 
in  time  policies.     ISee  Tihb  Poliot.] 


in  voyage  policies.    \_See  Dttbation  of  Rise  in  VoT^aB  Policies.] 
ificies.    "•    *"       *" 


TERMINI  OF  THE  TOTAGE, 

what  thej  are,  and  how  described,  869,  372 — 375. 

THIEVES,  THEFT  (FURTUM), 

whether  underwriter  liable  for  loss  by,  837. 
limitation  of  shipowner's  responsibility  for,  802. 

THIRD  NEW  FOR  OLD, 
deduction  of,  1024—1030. 

ISee  AnjusTMENT  of  Pabtioulab  Aybbaob  on  Ship.] 

THIRTY  DAYS  AJFTER  ARRIVAL, 

duration  of  risk  expressed  to  continue,  495. 

TIME  CHARTER, 

insurance  of  freight  under,  with  fJiiwitiiaTiiTig  clause,  276. 

TIME  CHARTER  CLAUSE,  787. 

TIME  OF  SAILING, 

need  not  usually  be  disclosed,  692. 

when  material,  592—596. 

proof  of,  1280. 

warranties  as  to  ISee  Wabbantibs,  Expbbss],  641—653. 

TIME  POLICY, 
what  it  is,  436. 

duration  of  risk  under,  437,  441. 
underwriter  liable  where  ^p  receives  her  death- wound  within  the  term, 

but  does  not  sink  till  after  its  expiration,  438. 
limited  in  this  country  to  one  year,  439. 
may  be  prolonged  by  special  clause,  53,  440. 
whether  invalidated  by  continuation  clause,  when  for  a  year,  440. 
commencement  of  risk  **  from  **  a  day,  441. 
time  of  what  place  determines  duration  of  risk,  441. 
proof  of  time  of  loss,  in  case  of  missing  ship,  442. 
mixed  policies,  or  time  policies  with  a  local  description  of  the  voyage 

insured,  443. 
construction  and  effect  of  mixed  policies,  443. 

ship  need  not  be  at  terminus  a  quo  at  the  commencement  of  the  term,  444. 
end  of  risk  in  mixed  poUcies,  445. 

[^The  re/erencea  are  to  the  Sections.'] 
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TIME  TOJACY^imtinfted, 

stamping  of  time  policies,  31 .     ^Sef  Stamp  Act.] 

policies  for  voyagfe  and  time,  31,  445« 
no  warranty  of  seaworthiness  in  time  policies,  697. 

TOTAL  LOSS.    ISee  Absolxttb  Total  Loss  ;  Gonstbuohyb  Total  Loss.] 

**  TOTAL  LOSS  ONLY,"  902. 

TOUCH,  STAT,  AND  TRADE.     ISee  Libbbtt  to  Touch  and  Stat.] 

TRANSHIPMENT, 

power  and  duty  of  master  as  to  transhipment  of  cargo.     [Ste  Masteb.3 
shipowner  entitled  to  full  freight  on  arrival,  207. 
generally  underwriter  on  goods  not  liable  after,  191,  468. 

but  remains  liable  u  cargo  transhipped  with  his  consent  or  from 
necessiiy,  192,  468. 
whether  he  is  liable  for  increased  freight,  214,  811,  881. 
effect  of  transhipment  on  underwriter  on  freight,  1 168. 

TREATIES, 

international,  part  of  law  of  land,  746. 
insurances  on  adventures  violating,  are  void,  746. 

TREATT  OF  PARIS,  1866, 
declaration  of,  672,  774. 

TRIM  OF  SHIP, 

want  of  Izim  is  unseaworthiness,  717. 

TRUSTEE, 

insurable  interest  of,  in  trust  property,  300. 

UNDERWRITERS, 
who  may  be,  76. 

different  kinds  of.    [See  Insubeb.] 
course  of  business  between  underwriters  and  brokers.    [^Bbokkbt.] 

UNINSURED, 

meaning  of  *'  warranted  iminsured,"  637. 
reason  ror  warranty,  and  construction  of,  797. 

UNSEAWORTHINESS, 

what  constitutes.    [See  SiCAWOBiHiirBSS.] 

USAGE.    [^Llotb^s;  Ck>H8TBxrcnQir ;  Pabol  Evidbvob.] 

USAGES  OF  PARTICULAR  TRADES  AND  PORTS, 
of  East  India  trade  to  make  intermediate  voyages,  58,  505. 
of  China  trade  to  store  rigging  in  bank  sauls  in  Canton  River,  58,  507. 
of  African  trade  in  relation  to  delay,  414. 
when  risk  on  goods  ends  in  African  barter  trade,  463. 
of  Newfoundland  trade  to  make  banking  or  intermediate  voyages,  58,  62, 

482. 
wheu  risk  on  gfoods  ends  on  outward  risks  in  Newfoimdland  trade,  58,  463. 
of  Oporto  wine  trade  for  ships  to  complete  loading  outside  the  bar,  59. 
of  Iiorida  trade  to  load  at  Tigre  Island,  though  insured  **  at  and  from  " 

Amelia  Island,  59,  454. 
as  to  dischargfing  goods  at  Leghorn  and  at  Archangel,  59. 

in  Spanish  contraband  trade,  457. 

in  West  India  plantation  traide,  457. 

in  St.  Petersburg  and  Hamburg  trade,  457. 

in  port  of  London,  457,  458. 
particular  usages  must  be  proved  to  satisfaction  of  jury,  1273. 

[7^0  references  are  to  the  Sectione.'] 
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VALUATION  OF  INSURABLE  INTEREST, 

in  theory,  the  termination  of  the  risk  should  be  regarded,  336. 

in  practice,  the  outset  alone  is  considered,  338. 

inningement  of  indemnity  principle,  337,  338. 

for  gfeneral  averagpe  purposes.    \_See  Adjttsticent  of  General  AyEBAOB.*] 

VALUED  POLICY, 

effect  of,  on  principle  of  indemnity,  3,  n.  (e), 

the  valuation  clause  and  its  effect,  339,  340. 

as  to  underwriter's  liabilitjr  for  general  ayerage,  339,  1006. 

how  appUed  in  case  of  partial  loss,  340. 

meaning  of  '*  opening  tne  poUoy,"  340. 

yaluation  always  binding  between  assured  and  underwriter,  341,  797. 

but  ezcessiye  yaluation  may  ayoid  the  whole  contract,  342. 
when  should  excessiye  yaluation  be  disclosed  F  342,  343. 
what  is  a  proper  yaluation  of  g^oods  P  343,  344. 
underwriter  may  always  show  whole  interest  yalued  has  not  been  at  risk, 

345. 
yaluation  may  under  these  circumstances  be  opened,  345,  346. 

but  remains  binding  as  to  yalue  of  the  whole  contemplated  cargo,  347. 

unless  assured  only  intended  to  yalue  a  part,  355. 
yaluation  inmiaterial  in  estimating  a  constructiye  total  loss,  348,  1133. 
effect  of  seyeral  insurances  on  same  thing  differently  yalued  in  different 
policies,  349—354. 

where  assured  has  preyiously  recoyered  under  other  policies,  350 — 352. 

adyisability  of  suing  first  upon  policies  of  lesser  yaluations,  351,  353. 

unsatisfactory  result  of  authorities,  353. 
adjustment  of  contribution  between  underwriters  on  policies  differently 

yalued,  354. 
on  ship  considered,  856. 

proof  that  assured  on  ship  and  freight  reoeiyes  more  than  indemnity  for 
total  loss,  357. 
on  freight,  358. 

for  a  yoyage  of  seyeral  stages,  358. 

modem  use  of  yalued  time  policies  on  freight,  358. 
on  goods,  359. 

specific  yaluations,  359. 

"  to  be  thereafter  declared  and  yalued,"  360. 

yaluation  should  be  declared  before  loss,  360. 
*    does  yaluation  of  goods  for  a  round  yoyage  apply  to  proceeds  or 
returns?  360. 

does  yaluation  include  premium  P  360. 
stipulation  as  to  rate  of  exchange  does  not  make  a  yalued  policy,  361. 
adjustment  where  one  g^roes  sum  ooyers  yarieties  of  subjects,  361. 

VENDEE  AND  VENDOR, 

insurable  interest  of,  in  goods,  281 — 286. 

how  nroyed,  1279. 

usually  depends  on  property,  282. 

when  the  property  passes,  282,  283. 

may  depend  on  ag^reement  as  to  risk,  284,  285. 

after  stoppage  in  tramitu,  286. 
insurable  interest  of,  in  profits,  287,  288. 

proof  required  that  some  profits  would  haye  been  made,  237,  287. 

whether  goods  must  haye  been  slupped,  238. 

VENDOR.    I8ee  Vehdbb  and  Vbndob.] 

VICE,  INHERENT,  underwriter  not  liaUe  for,  778. 

VOUTIONy-OR  ELECTION,  loss  due  to,  is  not  insured  against,  785. 

{^The  references  are  to  the  Sectiona.J 
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VOLUNTABY  STBANDINa.    [See  Stbajtoiho,  Volxtotabt.] 

VOYAGE, 

insured  (ru^^twm),  14,  869. 

how  described  in  policy,  14,  872,  878. 

of  the  ship  {iter  fumij^  369. 

deviation,  what  it  is,  370.    [See  Dsviatiqh.] 

abandonment,  or  change  of  yoyage,  what  it  is,  870.    [See  OsAjnm  or 

Votaob;  Deviation.  J 
distinction  between  the  vovage  insured  and  the  voyage  of  the  ship ;  between 

deviation  and  change  of  voyage,  371. 
termini  of,  how  ascertained,  872. 
course  of  ship  need  not  be  set  oat,  373. 

distinction  between  insuring  "from "  and  '*  at  and  from,"  374,  473,  474. 
insurances  for  the  round  voyage  "  out  and  home,"  376. 
duration  of  insured.    [See  DimATiON  of  ^bk  in  Votaob  Pougibs.] 

VOYAGE,  FIB8T,  when  ship  is  on,  1026,  1027. 

VOYAGE,  LOSS  OF, 

by  blockade  or  embargo,  not  covered,  804. 

by  fear  of  capture,  804,  805. 

has  nothing  to  do  with  loss  of  ship,  1104. 

but  may  effect  constructive  total  loss  of  g^oods,  1142. 

not,  however,  mere  loss  of  season,  1145 — 1148. 
effect  of,  on  freight  policy,  1166. 

VOYAGE  POLICY, 
what  it  is,  9,  869. 

description  of  voyage  insured  in,  14,  369,  372. 
change  of  such  voyage,  370,  371.    [See  aUo  Deviation.] 
deviation  from  such  voyage,  370,  371.    [See  aUo  Deviation.! 
voyage  insured  in,  may  be  entire,  though  consisting  of  sevcflral  paasages,  875. 
implied  warranty  of  seaworthiness  in,  80,  686.    [See  aUo  Sbawobz&inbbb.] 


WAGER  POLICY, 
definition  of,  9,  811. 
form  of,  311. 

legal  at  common  law,  811. 
but  policies  in  the  common  form  are  taken  to  be  policies  on  interest,  311, 

313,  314. 
wag^r  policies   on  British  ships  or  their  cargoes  void  by  19  Geo.  H. 

c.  37.. 312,  313. 
prohibition  does  not  extend  to  foreign  ships  or  their  cargoes,  313. 

nor  to  Ireland,  321. 
whether  void  under  Gumin^  Act,  815. 
what  policies  are  wager  pohcies,  816 — 319. 
prohiUtion  not  limited  to  policies  on  ships  and  goods,  818. 
valued  policy,  when  a  wager  policy,  319. 
exceptions  under  19  Geo.  II.  c.  87.  .320. 
illegality  of,  under  foreign  laws,  821. 

agent  must  account  to  principal  for  mon^  received  under,  121. 
whether  a  breach  of  warrant  to  keep  ship  uninsured,  687. 

WAGERING,  STATUTES  AGAINST, 
whether  wager  policies  within,  815. 

[The  references  are  to  the  SeetioneJ] 
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WAGES, 

of  maiiter  mariner  msorable,  245,  308. 

of  offioerB  and  seamen  probably  not  insurable,  244,  308. 

but  goods  the  prooBeds  of  wages  are,  244. 

and  goods  which  seamen  are  priyileged  to  carry,  244. 
wages,  aSter  abandonment,  payable  by  abandonees  of  ship  out  of  the 
^yage,  1211. 

WAGES  AND  PROVISIONS, 

not  ordinarily  general  average,  915. 

in  port  of  reiage,  961. 

during  delay  or  embargo  are  not  covered  by  policy,  784,  835. 

WAIVER  CLAUSE,  23. 

WAR, 

public  policy  of  country  of  insurer  avoids  insurances  on  enemy's  property, 
85,  86,  753.    [/S^  Aussr  Enext.] 
and  on  trade  of  subject  with  the  enemy,  754.     ^See  Ilusoaltft.] 
but  not,  in  general,  insurances  on  trade  of  neutral  with  enemy,  755.' 
ISee  Illbgaiitt.] 

WAR  RISKS, 

resolutions  of  Lloyd*s  underwriters  as  to,  10. 

clauses  excepting,  903 — 905. 

mutual  associations  to  insure  against,  81. 

"WAREHOUSE  TO  WAREHOUSE"  CLAUSE,  447,  n.  (e). 

WARRANTIES,  EXCEPTIVE, 

free  of  average.    [See  Mbicorandxtic.] 
particular  average,  901. 
capture  and  seizure,  10,  903. 
confiscation  in  ports  of  discharge,  904. 
capture  in  port  generaUy,  905. 
mortality,  782. 

WARRANTIES,  EXPRESS, 

I.  Genial  rules  aa  to  expreta  warranties^ 
commonly  inserted  in  policies,  29. 
alteration  of  date  in  warranty  to  sail,  43. 

does  not  require  a  stamp,  47,  48. 
distinguished  from  representations,  529 — 533. 
definition  of,  628. 

promissory  and  affirmative  warranties,  628. 
must  be  written  somewhere  on  the  face  of  the  policy,  29,  529,  629. 

or  be  referred  to  in  the  policy,  629. 
require  no  peculiar  form  of  words  nor  special  clause,  630. 
statement  of  natioual  character,  whether  a  warranty,  631. 
must  be  strictly  fulfilled,  530,  632. 

whether  fulfilment  of,  always  a  condition  precedent,  632,  634. 
no  inquiry  can  be  made  as  to  materiality  of,  530,  632. 
breach  and  loss  need  not  be  connected,  633. 
whether  non-compliance  with,  ever  excused,  635,  636. 
whether  assured  must  prove  compliance  with,  1277. 
construction  of,  by  mercantile  usage,  637. 

not  to  be  extended  by  implication,  638. 
meaning  in  warranty  of  **  no  iron,"  637. 
of  "seaman,*' 637. 
of  "uninsured,"  637. 
of  "lawful  trade,"  637. 

[The  rrferenoes  are  to  the  SectioneJ] 
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"WARRANTIES,  "ESiPRESS— continued, 
II.  £fect  ofvariotts  warranties. 

A..  Warranties  prohibiting  navigation  within  certain  limits,  639. 
B.  Warranty  of  ship's  safety  at  particular  time  and  place,  640. 

that  ship  is  "  well "  or  *^  safe  '*  on  a  giren  day,  640. 
that  ship  is  "  in  port  '*  on  a  given  day,  640. 
0.  Warranty  as  to  time  of  sailing,  641 — 663. 
summer  and  winter  risks,  641. 
exact  compliance  with  this  warranty  required,  641. 
"  to  sail  after  "  a  given  day,  641 . 
**  to  sail''  from  an  island,  after  a  given  day,  642. 
'^  to  sail"  and  '*  to  sail  from  "  distinguished,  643. 
*'  to  sail "  before  a  given  day  in  a  policy  '^  at  and  from  "  an  island 
.or  district,  644. 
ship  must  quit  her  moorings  in  state  of  readiness  for  voyage, 

644,  646. 
subsequent  unforeseen  detention  inmiaterial,  644,  645,  649. 
calling  for  despatches  at  another  port  immaterial,  645. 
sailing  to  rendezvous  for  convoy  sufficient,  646. 
state  of  ship  which  satisfies  warranty  '*  to  sail,"  647. 
*'  to  sail  "ma  voyage  in  stages,  648. 
involuntary  detention  after  sea  voyage  has  begun,  649. 
ship  must  break  ground,  650. 

with  bondfde  intention  to  prosecute  voyage,  651 . 
"to  depart,"  662. 
"to  sail  from,"  653. 
alteration  of  date  in,  does  not  need  fresh  stamp,  43,  47,  48. 

D.  Warranty  to  sail  with  convoy,  664. 

compliflmce  therewith  excused,  if  peace  supervenes,  636. 

E.  Warranty  of  neutrality, 

origin  and  object  of,  665. 
meaning  of,  656. 

implies  that  ship  or  goods  are  neutral  owned  at  oonmiencement  of 
risk,  656. 

and  shall  so  remain  as  far  as  depends  on  the  assured,  656,  667. 

and  that  shi^  shall  be  navigatea  and  documented  according  to 
law  of  nations,  666. 
instances  of  breach  of,  667. 
assured  does  not  warrant  events  beyond  his  control  after  beginning 

of  risk,  657. 
breach  of,  for  want  of  neutral  ownership, 

property  must  be  neutral  owned,  657. 

neutral  domicil  the  chief  test  of  neutrality,  657. 

unless  acquired ./Zt^raf}^^  bellOy  657. 

prop^v  not  considered  neutral  when  connected  with  a  com- 
mercial establishment  in  hostile  country,  658. 

or  not  wholly  neutral  owned,  659. 

or  in  transit  to  or  from  a  hostile  country,  659. 
breach  of,  for  want  of  neutral  origin, 

colonial  produce  of  the  enemy  considered  hostile,  660. 

(Uiter^  if  last  shipped  from  a  neutral  port,  660. 
breach  of,  for  want  of  proper  documents  and  proofs  of  neutrality, 

proofs  of  national  character  required  by  the  law  of  nations,  661 . 

the  flag,  661. 

the  passport  or  sea  letter,  661. 

the  certincate  of  registry,  661. 

thebillof  sale,  661. 

the  muster  roll  on  ship's  articles,  661. 

the  charter-party,  661. 

the  log  book,  661. 

the  biU  of  health,  661. 

[The  references  are  to  the  Sectiom.'] 
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WAEBANTIES,  EXPBESS-^i^mM^. 

II.  Effect  of  various  warranties — oontmued. 
E.  Warraaty  of  neutralitj — continued, 

breach  of,  for  want  of  proper  documents  and  proofs  of  neutrality — ctd. 
proofs  of  the  national  character  of  the  carg^,  661. 
the  want  of  none  of  these  documents  singly  is  conclusive,  661. 
documents  required  by  commercial  treaties,  662. 
want  of  documents  required  by  ordinances  of  the  captor  state, 
but  not  by  law  of  nations,  no  breach,  663. 
breach  of,  by  eng^aging  in  privileged  oolonial  or  coasting  trade  of 
the  enemy,  664. 
the  rule  of  1756.. 664. 

rule  &ot  applied  to  g^ods  landed  at  a  neutral  port,  665. 
rule  not  admitted  in  the  United  States,  665. 
breach  of,  bj  carrying  shnulated  papers,  666. 
or  suspicious  papers,  666. 

or  attempting  to  di^T^use  belligerent  goods  as  neutral,  666. 
or  concealing  i>apers,  666. 
or  spoliating  or  destroying  papers,  666. 
no  breaoji,  for  insured  neutral  ship  to  carry  enemy's  goods,  667. 
for  goods  neutral  owned  to  be  loaded  on  enemy's  vessel, 
667. 
unless  a  ship  of  war,  or  sailing  under  hostile  convoy, 
667. 
breach  of,  by  violating  blockade,  668. 

by  oarrving  hostile  despatches,  669. 

ambaioador's  despatches  not  within  the  rule,  669. 
by  oairying  oontraband  of  war,  670. 
breach  of,  l^  resistance  of  search, 

object  and  extent  of  right  of  search,  671. 

Armed  Neutrality  of  1780.  .671. 

Declaration  of  Paris,  1856 . .  672. 

ez^sition  of  the  doctrine  of  the  right  of  search  in  Thelfariaf  673 . 

resistance  of  search  by  convoy  is  a  forfeiture  of  neutrality  as 

to  the  whole  fleet,  674. 
the  ri^ht  of  search  indudes  that  o£r  sending  into  port  for  ad- 
judication, 674. 
how  and  by  whom  it  can  be  exerdsed,  674. 
foreign  judgments  as  evidence  of  breach  of  neutrality, 
must  be  of  a  competent  Court  of  prize,  675. 
**  Court  must  be  captor's,  676. 

sitting  in  dominions  of  captor  or  his  ally,  676. 
whether  prize  may  be  in  neutral  port,  677. 
how  far  the  sentence  of  such  Court  is  conclusive  evidence  of 
breach,  678—685. 
rule  expounded  by  Lord  Ellenborough,  678. 
and  followed  in  the  United  States,  678. 
sentence  only  conclusive  as  to  what  it  professes  to  decide,  679. 
grounds  of  condemnation  may  be  inferred  from  whole  of 

sentence,  680,  682. 
sentence  conclusive  though  unjust,  681. 
effect  of  sentence  may  be  obviated  by  special  agreement,  683. 
sentence  expressly  on  ground  of  breach  of  arbitrary  r^g^olation 

not  proof  of  breach,  684. 
sentence  good  in  part,  685. 

WARRANTIES,  IMPLIED, 
terms  implied  in  policies,  30. 
may  be  waived  without  additional  stamp,  49. 
implied  warranty  as  to  seaworthiness.    \_See  SBA.woBTHiinE6S.] 

[  The  references  are  to  (he  Sections,^ 
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WAHRANTIES,  IMFliTEB^^oni'mtiJ^. 

implkHi  warranty  tliat  whip's  papers  shall  be  a*  Ffqmred  by  law,     [Sw 

lafPLiiii>  CoNurnoN  that  Siu?  ssjxl  be  Twy^SBLY  uocuicestkd-] 
implied  wairanty  of  the  legality  of  tlie  adventure.     [Sfe  Iixegalitt,] 

WARRANTY  OF  NEUTRALITT,  fl55— 68B.     [.Sm  W^uiejlstj^,  'Expbsbb.J 

WARlLlNTr  OF  SHrP^fl  SAFETY,  640.     [Se^  WjlBEakTIes,  ExfeessO 

WARRANTY    RESTRICTING    NAVIGATION,   639,       [5^^    WASSiirnEs, 
Expnsss.] 

WABR^tNTT  TO  KEEP  PARTLY  UNINSURED,  637,  797,       [&^  Was- 

WARR^^TT  TO  SAIL,  641—653,    [&^  WABEA^mEa,  JExpeess.] 

WEAR  AND  TEAR, 

rbk  of  loss  hy,  dtxja  not  fall  on  unde^rwriter^  775. 

what  if  woar  and  tear,  and  whftt  average  lo»s^  775- 

in  iitk^G  of  ani^^hoi^  ftnd  cabkH,  776. 

in  case  of  maata,  ipar^  and  m.i]Sj  776. 

tecbidcttl  wt>ar  and  tear,  777. 

damage  cauj^ed  by  sprin^png  a  leak,  777- 

damaga  done  to  hull  hj  iighting,  by  eaoniy'e  shot,  by  woiinfl,  mte^  &o.  77  7* 

826. 
damage  to  copper  aheathiDg,  77  7. 

WEABma  APPAREL, 

does  not  contribute  in  g-eneral  average,  972. 

WELL, 

w&rrautod  ^*  well  *^  on  a  given  day^  64  D. 

WHALma  TOT  AGES, 

the  produce  of  the  flfihing  is  covored  by  poliey  on  goods^  22G. 
but  the  "outfit^*  and  storce  are  not,  226, 
nor  by  policy  on  &liip,  2 1  &, 

WORMS, 

damage  to  hnE  of  ehip  by,  777,  S25. 

^VHECK,  WRECKAGE, 

cut  a^ajt  whether  general  average,  929. 
what  h  wreck,  929. 
wrwkago  of  cargo,  930. 

principle  applied  to  Toluntjiry  attending,  9J2. 

value  off  not  to  be  taken  into  account  in  estnaathig  ooa&tructlve  tolAl  lo^, 
1124. 

WRECK.  REJrOVAL  OF, 

flbandoimieKt  to  nndenmters  releases  Bhipowuere  from  liability,  1212. 
du  undcrwrik^rts  on  ship  become  liable  for  f  1213. 

WRECKERS, 

plunder  by*  &37,  1049. 

TOEK-ANTWERP  BTJIiES,  918  aid  Appendix  D. 

£The  references  are  to  ihe  Sectitm§J\ 
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